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JUSTICES 


OF     THE 


SUPREME  COURT  OF  NORTH  CAROLINA. 

•  SEPTEMBER  TERM,    1897. 


CIHEF    JUSTICK: 

WILLIAM   T.    FAIRCLOTII. 

ABMK'rATE    JUSTICES: 

WALTER  CLARK,  DAVID    M.    FrftCHES, 

WALTER  A.  MONTGOMERY,  ROBERT  M.  DOUGLAS. 


ATTORN  KY     GENKIIAL: 

ZEB  VANf'E  WALSER. 


SUPUEME    COIUT    UICPOHTER; 

ROBEr't   T.   GRAY. 


OI.ERK    OK    THK    SUPHKMK    COURT. 

THOMAS   S.  KENAN. 


MARSHAL  AND    LIBRARIAN    OF    THE    BUPRRMB    COURT; 

ROBERT  H.   BRADLEY. 


JUDGES 


OF    TIIK 


SUPERIOR  COURTS  OF  NORTH  CAROLINA, 


Geo  H   Brown,  Jr., 
Hknry  H.  Bryan, 

E.  W.    TiMliERLAKK 

W.  S.  O'B.   Robinson, 
Spkncek  B.  Adams, 
Oliver  II   Allen, 


1st 

Dist. 

J.   I).    McIVER, 

7th  Diat 

2d 

t  < 

A   L   Coble, 

8th     ♦• 

3d 

•  • 

H.    H.   fc»TARBUCK, 

9th     •' 

4  th 

« > 

L.  L.  Greene, 

10th     •* 

5th 

( ( 

\V.  A.  Hoke, 

nth     •' 

6th 

W.  \j.  Norwood, 

12th     •* 

SOLICITORS: 


W.  J.  Leart, 

1st 

Dist. 

H.  F.  Ska  WELL. 

7th  Dist 

W.  E.  Daniel. 

2d 

4  t 

J     Q.  IIOLTON, 

8th     " 

C.  M.  Bernard, 

8d 

i  i 

M.  L.  McrrT, 

9th     •• 

E.  W.   For. 

4th 

■    k 

J.  F.  Spa  IN  HOUR, 

lUth     •' 

W.  P.  Byni'M,  Jr., 

fjth 

'  • 

J    L.  Webb, 

nth     " 

M    R  Kkiiabdson, 

6  th 

t  ( 

Geokoe  a.  Jones, 

12th     •• 

JUDGES  OF  THE  CRIiVHNAL  COURTS: 


Criminal  Circuit  Court  for  Craven,  yiw  Hanover,  Mfcklenburg,    Warren, 
AVw//,   Wilton,  liobeson,  Effgecomhe,  llnlifaT  and  Cumberland  Counties: 

Thomas  II.    Suiton. 

Criminal  ('ircuit  Court  of  Buncowb^,   Madison,  Hayicoody  Henderson  arid 

McDiPWt  II  (  \> u  n  ties: 

H.     G.     EWART. 


LICENSED  ATTORNEYS. 


SEPTEMBER  TERM,  1897. 


Philip  Williams  Averitt ,.   West  Virginia. 

Charles  Exum  Best Orange  County. 

David  Hunt  Blair Forsyth  County. 

Frank  Lee  Blub Cumberland  County. 

William  Robert  Braswell Robeson  County. 

Mark  Wiley  Brown  Buncombe  County.  . 

Richard  Burgess  Bush Caldwell  County. 

Henry  Wiley  Butler Sampson  County. 

Edmond  Lee  Campbell Cleveland  County. 

Luther  Sidney   Cannon   Caldwell  County. 

DeLeon  Filimon  Carlton Duplin  County. 

Alfred  Sidney  Dalton Edgecombe  County. 

Settle  Dockery Richmond  County. 

John  Alfrkd  Gavin Duplin  County. 

Jesse  Albion  Giles Stokes  County. 

Donald  Gillis Buncombe  County. 

Albert  Sidney  Grady Duplin  County. 

Robert  Lilly  Gray Wake  County. 

William  Hawkins  Green Franklin  County. 

Louis  Dallas  Gulley,  Jr Wayne  County. 

William  Johnson  Hannah Haywood  County. 

Hiram  Ulysses  Hart Buncombe  County. 

William  Paul  Hosier Nansemond,   Virginia. 

Joseph  Fletcher   Jordan Fninklin  County. 

Jambs  Newell  Kenny Bertie  County. 

Thomas  Bailey  Lee Davie  County. 

Hanfred  Nichols   Lockwood Buncombe  County. 

RuFUB  Sidney  McCoin Guilford  County. 

Washington  LaFayette  McCracken Haywood  County. 

Andrew  Martin  McGlamery Davie  County. 

Duncan  Evander   McIver Moore  County. 

Lawrence  Pclliam   McLoud  Buncombe  County. 

Andrew  Jackson  Medlin Wake  (  ounty. 

Sidney  Whitfield  Minor Granville  County. 

Billiard  Lee  Morris Buncombe  County. 

Morris  Myers Buncombe  County. 

Van  Duckworth  Norwood Haywood  County. 

Carleton  Eugene   Palmer Craven  County. 

Daniel  Kirby  Pope Mecklenburg  County. 


vi  LICENSED  ATTORNEYS. 


Jambr  Watts  Price  New  Hanover  County. 

Henry  Ozo  Sapp Forsyth  County. 

Paul  Deems  Satchwell  Pender  County. 

Walter  Pike  Savage   Buncombe  County. 

Robert  Nirwana  Simms Wake  County. 

Ray  Dean  Sisk   Macon  County. 

William  Anderson   Stewart Harnett  County. 

Morgan  Bowman   Stici^ley ^ Cabarrus  County. 

Percy  Mokan   Thompson W^ay ne  County. 

Doc  Jones  Thurston : Johnston  County. 

Max  French  VanGilder  Buncombe  County. 

Ceburn  Daniel  Weeks Duplin  County. 

Charles  Wuedbee Perquimans  County. 

JiJD«ON  William  Whitney *. Polk  County. 

Patrick  Henry   Williams Pa.^uotank  County. 

WiLBERT  Hubert  Young Wake  County. 


CALENDAR  OF  COURTS 


TO    BE    HELD    IN 


Nortb  GarolJDa  DoriDg  tbe  Spriog  and  Fall  of  1898. 


SUPREME  COURT. 

The  Supreme  Court  will  meet  in  tlie  city  of  Kaleigh  on  the  first  Monday 
in  February,  1898,  and  the  last  Monday  in  September,  1898.  The  exami- 
nation of  applicants  for  license  to  practice  law  takes  place  on  the  first 
Monday  of  each  Term  and  at  no  other  time.  The  Docket  for  the  hearing 
of  cases  from  the  First  Judicial  District  will  be  called  on  the  Tuesday  next 
succeeding  the  meeting  of  the  Court,  and  from  the  other  Districts  on 
Tuesday  of  each  succeeding  week,  in  numerical  order,  until  all  the 
Districts  have  been  called. 


SUPERIOR  COURTS. 

Sprlntf  Terms  date  from  January  I  to  June  80. 
Fall  Terras  date  from  July  1  to  December  31 

Note— This  calendar  Is  adapted  from  that  prepared  by  F.  IJ,  Busbee.  Esq. 
The  pirentbesis  numeral  following  the  date  of  a  Term  Indicates  the  number  of  weeks 
durini?  which  the  Court  may  hold. 


FIRST  JT7I)ICI.\L  DISTRICT. 

Spring— J udire  W.  L.  Norwood. 
Fall— Judsre  \V.  A.  Hoke. 
Beaufort- :t Ft b.    21    (2);  May    30    (2); 
Nov.  28  (2). 
Currituck— March  7  (1);  Sept.  5  (1). 
Camden— March  lUD;  Sept  12(1).    > 
Pasquotank— March  21  (1);  Sept.  19  (t>. 
Perquimans -March  2H  (li:  Sept.  26(1). 
Chowan— A prn  4  (l);Oct.  3(1). 
Gates- April  11  (l):Oct.  10(1). 
Hertford- April  18  (1);  Oct.  17  (1). 
WashinKton— .\pril  25  (li;  Oct.  24  (1). 
Tyrrell-May  2(1):  Oct.  31  (1). 
Dare— May  9  (1):  Nov.  7  (1). 
Hyde— Mav  16  (i):  Nov.  14  (1). 
Pamlico-May  23  (1);  Nov.  21  (1). 

SECOND  JUDICIAL  DISTRICT. 

SpjiiNu  --Jud^e  (ieo.  H   Brown,  Jr. 

Fall    Judsre  W    L.  N"rvv()oii. 

Craven— +  Feb.  7(2):  +\lay9  {■>):  +Nov. 
28  (2). 

Bertie- JFeb.  21  (1);  May  2  (1);  *.Sept. 
12(1):  Nov.  7  (1). 

Halifax-+March  7  (2):  IMay  30  (2); 
Nov.  21  (1.) 

Warren— tMarch  21  (2).  +Sept   19  (2) 

Northampton-April  4  (2);  iJAu^ust  1 
(2):  Oct  24  (2). 

Kdifecombe—t  April  18  (2):  +June  13  (2); 
+Oct   10(2). 

THIRD  JUDK^IAL    DISTRICT. 

Spring- Judjte  Henry  R.  Bryan. 
Fall— Judgre  G.  H.  Brown,  Jr. 
Pi^  -January  10  (2);  tMarch  7  (2);  April 
4  (2);  Sept.  19  (2);  tDec.  5  (2). 
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Franklin-January  24  (2):  April  18  (2); 
October  24  (1). 

Wilson— +Feb.  7  (2»;  +June6  (1);  Oct. 
81  (2). 

Vance— Feb  21  (2):  Mrty  23  (2):  Oct.  8  (2). 

Martin— March  21  (2);  Sept.  5  (2). 

Nash  -tMay  2  (2);  Nov.  21  (2). 

FOURTH  JUDUJIAL  DISTRICT. 

SpHixH— Judjre  K.  W.  Tlmberlake. 

Fall— Judf?e  Henry  R.  Bryan. 

Wake  •  January  10  (2):  +Feb.  28  (2); 
♦March  28  (2);  +  Kpril  25(2):  Julv  11  (2); 
♦September  2(>  (2):  +()ct  24  (3). 

Harnett- February  21  (1);  i^pt.  I  (1); 
$  November  28  (2). 

JohnnUtn -March  14  (2);  Au^st  29  (1); 
Nov   14(2), 

Wayne -Jan.  24  (2);  April  18(1);  Sept. 
12  (2);  October  17(1). 

FIFTH  JUDICIAL  DISTRICT. 

Sprinjr-Jud^e   W.   S.    O'B    Robinson, 

Fall-^Judife  K   W.  Timberlake. 

Durham  Jan  17  (2);  ^  March  28  (2); 
♦Mav  16(1);  ♦Sept.  5(1);  +Oct  3(2). 

(Jranville  Jan  31(2);  April  25  (2);  July 
25  (2),  November  21  (2), 

Chatham -February  14  U);  May  9(1); 
September  19  (2». 

Guilford-  February  21  (2);  June  6(3); 
Auirust  22  (2);  December  5  (2) 

Alamance— March  14  (1);  May  23  CI); 
+Sept.  12(1);  November  7  <  1 ). 

Orange -March  21(1);  +.VIay80  (1);  Au- 
gust 8tl);  October  31  (i). 

Caswell-April  11(1);  October  17  (1). 

Pers^m-  \pril  18  (1 );  August  15  (1 );  No- 
vember 14  (1) 
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COURT   CALENDAR. 


SIXTH  JUDICIAL  DISTRICT. 

Sprlnfr--Judfre  Spencer  B.  Adams. 

Fall-Jud^e  W.  s   O'B.  Robinson. 

New  Hanover— t Jan.  24  (l);  f  April  18 
(8);  tSept.  36  (2) 

Sampson— Feb.  7  (2);  May  2(1):  Oct.  10 
(2) 

Duplin— February  21  (1);  August  1  (.1); 
December  5  0). 

Greene  February  28(1);  August  8(1); 
November  28(1). 

Pender— March  7(1);  Sept.  12(2). 

Carteret— March  21  (1);  Oct.  24  (I). 

Jones— March  28  (D.  Octob.-r  81  (1  ) 

Onslow— April  4(1);  Nov.  7  ( i ) 

Lenoir— May  9  [.2);  Sow.  14  {i). 

SEVENTH    JUDK  lAL  DISTRICT. 

Spring— I udtce  Oliver  H.  Allen. 

Fall— Judge  Spene«-r  B.  Adams. 

Anson -^lanuary  10  (1);  +Ai>ril  18(1); 
*September  5(1):  tOctober  31  (1). 

Moore— t January  31  (2);  ♦April  4(1): 
tAprillKJ);  *AuKust  22  (^1);  t August  2» 
(1);  November  28(1). 

Cumberland -+March  28  (1);  +May  9  (2); 
tNovember  14  (.2) 

Robeson —+ February  14  (1);  tMay  2(1); 
tDecember  5(2). 

Richmond-  *Januury  17  (1);  •♦■Jan.  24 
(1);  April  25  (l);*May  23(1):  t.May  30(1); 
♦September  12  (1);  t'<eptemher  19  (1);  No- 
vember 7(1) 

Columbus— March  14  (1);  August  15(1): 
October  24(1). 

Hladen- March  7,  Tuesday  (1);  Oct  8 
Tuesday  (2). 

Brunswick- Mirch  21  U);  Oct.  17  (1). 

EIGHTH  JUDICIAL  DISTRICT 

Spring— Judge  J.  D.  Mclver. 

Fall -Judge  « 'liver  H.  Mien. 

Cabarrus— Jan.  24  (2);  July  25  (2). 

Iredell- Feb.  7(2);  May  23  (2);  Aug.  8 
(2).  Nov.  7(1) 

Rowan— hVb.  21  (2);  May  9  (2):  Aug.  22 
(2);  Nov.  28  (1). 

Davidsrm— March  7  (2);  Sept.  5(C). 

Itandoiph-  March  21  (2);  July  11  (2): 
Nov  21(1) 

Mcmtgomery— Jan.  3  (2);  Anril  18  (1); 
October  3(2). 

Yadkin— May  2  (1);  Oct.  24  (2) 

NINTH  JUDICIAL  DISTRICT. 


Spring— Judge  Albert  L.  Coble. 
Fall    Judge  J.  D.  M river 

*  F<»r  criminal  cases  only 

+  For  ct\il  cases  only. 

X  For  civil  cases  only,  except  jail  cases 


Alexander— January  24  (1);  July  18(1). 

Rockingham— January  31  (2);  July  25 
(1);  Oct.  81  (2). 

Forsyth-  February  21  (2);  May  16  (2); 
August  1  (2);  Nov.  28  (2). 

Wilkes-March  7  (2);  Aug.  29  (2). 

.surry— March  21  (2);  October  8  (2). 

Alleghany— April  4(1);  Sept.  12  (1). 

i)avi*>— April  11  (2);  Sept.  19  (2). 

Stokes— April  25  (2);  Oct.  17  (2). 

TENTH  JUDICIAL  DISTRICT. 

Spring— Judge  H.  R.  Siarbuck. 

Fall— Judge  Albert  L.  Coble. 
Catawba-Feb    21  (2);  July  4  (1);  Oct.  31 
(2). 

McDowell -t March  7(2);  tSepf.  19(2). 

Burke— .March  21  (2);  Oct.  8  (2) 

t  aid  well— April  4  (2);  Oct.  17  (2). 

Ashe  -April  23  (1);  ?July  25  (2);  Nov.  14 

(1). 

Watautra- May  2  (1);  JAug.  8(1);  Nov. 
21(1). 

Mitchell— May  9  (2);  Aug.  22  (2);  Nov. 
28(1). 

Yancey-May  28  (1);  Sept.  5  (2). 


ELEVENTH  JUDICIAL  DISTRICT. 

Spring— Judge  Leander  L  (jreen. 

Fall -Judge  11.  K  Starbuck 

Mecklenburg- tJan.  !M  (1);  tMarch  21 
(2).  ♦.June6(l);10ct.  3  (U). 

llnion-*Jan.  31  (1);  tFeb.  7  (2);  ♦  Aug. 
22(1);  +Aug  29(1). 

Gaston— Keb.  21  (2):  Sept.  19  (2). 

Stauiy— March  7  (2):  Sept  5  (2). 

Lincoln- -April  4  (2);  Oct.  17  (1). 

Cleveland— Apiil  18  (2);  Oct.  24  (2). 

Rutherford— .May  2  (2);  Nov.  7  (2). 

Folk-May  16(1);  Nov.  21  (1). 

Uenders<m— tMay  28  (2):  +Nov.  28  (2). 


TWELFTH  JUDICIAL  DISTRICT. 

Spring— Juige  W    A.  Hoke. 
Fall— Judge  Leander  L.  Greene. 
Madison— +Feb.  28(2);  tAug.  1  (2). 
Buncomne—+. March   14  (3);  Aug.  15  (3); 
+  I)ec  5(2) 
Transylvania- -April  4(1);  Sept.  5(1). 
Havwood-  +  \pril  II  (2);  tSrpt.  12(2). 
Jackson— April  25  (2);  ^>ept.  2(i  (I). 
Macon-  -Mhv  9  (1 );  ()••.» ober  3  ( 1). 
(lav- May  16(1);  Oct.  10(1). 
Cherokee-  Hay  2:^  (2k  Oct.  17  (2) 
(irahrtm— Junt^  6(1);  Sov,  7  (2). 
Swain— June  13(1);  Nov  21(2). 


CRIMINAL  COURTS. 

Eastern  cikcimt — Fudge  Thomas  H.  Sutton. 

New  Hanovkk- Jan  .3tl,  March  14th,  Oct.  10.  Warren  -January  17.  July  11.  Nash 
—January  24th  September  12th  Cumberland— Februnry  7th.  September  19th. 
Edge<'ombe— February  14th.  November  7th  craven  -February  21st.  Octobers.  Hali- 
fax-February 28th.  December  5th.  Wilson— March  28th.  August  22d,  Mecklenburg- 
April  11th,  September  5th.     Robeson— \pril  18th.  October  17«h. 

Western  CinrriT— Judge  H.  (».  E«art     Solicitor  f«»r District,  R.  S   VcCall. 

Havwood— Jan uarv  10th.  July  4.  Bunc«>mbe— January  24th.  April  25th.  July  25th, 
October  21tb.  Madi>'(m--February  21e«t.  June  l.Sth,  November  14th.  Henderson- 
April  11th,  September  12th.    McDowell— Julv  11th,  December  12th. 


COURT   CALENDAR.  ix 


U.  S.  CIRCUIT  AND  DISTRICT  COURTS. 

The  staled  terms  of  the  United  States  Circuit  and  Dintrict  Courts  are  as  follows  : 
Eastern  District  Circuit  f'ourt— heid  at  Raleigh  on  the  fourth  Monday  in  May  and  first 
Monday  in  December,  and  at  Wilmington  on  the  first  Monday  after  the  fourth  Mon- 
day in  April  and  October.  Charles  H.  Simonton,  circuit  jud^e,  Charleston,  8.  C  ; 
Thos.  K,  Parnell,  district  Judge.  Baleisrh,  N.  C  ;.  Charles  B.  Aycock.  United  States 
attorney,  Goldsboro.  N.  C.  F.  S.  Spruill.  assistant  district  attorney.  Loulsburjf.  N. 
C.  N.  J.  Riddick,  clerk  circuit  couit  of  Raleigh  and  Wilmington.  J.  B.  Fortune, 
clerk  of  district  court,  Raleigh,  N.  C.  Owen  J.  Carroll.  United  States  marshall, 
Raleigh,  N.  C.  Vitruvius  Royster,  deputy  clerk,  Raleigh,  N.  C.  W.  H.  Shaw,  deputy 
clerk,  Wilmmgton.  N.  C. 

Eastkrn  Diptkict— District  Courts?— Thomas  R.  Pumell.  United  States  district 
judge,  Raleigh— held  at  Elizabeth  City,  third  Monday  In  April  and  October.  W.  C. 
Brooks,  clerk.  Newberne.  fourth  Monday  in  April  and  October;  Oeorge  Green,  clerk. 
Wilmington,  first  Monday  after  the  fourth  Monday  in  April  and  October. 

Western  Distkict  Circuit  and  District  CorRTs—Charles  H.  Simonton,  United 
States  circuit  judge.  (  harleston,  S.  C.  Hobert  P.  Dick,  United  States  district  judge. 
Greensboro  N.  C.  Thonia*  J.  Allison.  United  States  marshal.  StatesviUe.  N.  C.  The 
Circuit  and  District  Courts  in  the  Wesiern  di^trl<'t  are  held  at  the  same  time  and 
place,  as  follows  :  (ireensboro  first  Monday  in  April  and  October;  Samuel  L.  Trog- 
don,  clerk.    StatesviUe,    third   Monday  in  April   snd    October;   H.  C.  Cowles,  clerk. 
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COURT   CALENDAR. 


SIXTH  JUDICIAL  DISTRICT. 

Sprliipr- -Judge  Spencer  B.  Adams. 
Fall-Judge  w.  s   O'B.  Mobinson. 
New  Hanover— +Jan.  24  (D;  +April    18 
(8);  +Sept.  26  (2) 
Samp8<in— Feb.  7(2);  May  2   U):  Oct.  10 

(2) 

Duplin— February  21  (1);  August  1  (1); 
Decembers  (1). 

Creenc  February  28(1);  August  8(1); 
November  28(1). 

Pender— March  7  (1);  Sept.  12(2). 

Carteret— MHFch  21  (1);  Oct.  24  (I). 

Jones— March  2H  (1).  October  31  (1  ) 

Onslow— April  4(1);  Nov.  7  M) 

Lenoir— May  9i2);  Nov.  14(5?). 

SEVENTH    JUDK  lAL  DISTRICT. 

Spring— fudge  Oliver  H.  Allen. 

Fall— Judge  Spenor  B.  AdaniH. 

Anson  ♦January  10  (1):  +.Vpril  18(1); 
♦September  5(1);  tOctober  81(1). 

Moore- +  January  81  (5^);  ♦April  4(1); 
tAprllll(J);  ♦August  22  (I);  tAugust  29 
(I);  November  28(1). 

Cumberland -t. March  28  (1);  tMay  9  (2); 
t November  14  (2) 

Kobeson -+ February  14  U);  tMay  2(1); 
t December  5(2). 

Richmond-  ♦January  17  (1);  +Jan.  24 
(1);  April  25  (1);+May  23(1):  t.VIav  30(1); 
♦September  12  (1);  t*<cptemher  19  (1);  No- 
vember 7(1) 

<'olumbus— March  14  (D;  August  15(1); 
October  24  ( 1 ). 

Hladt-n- March  7,  Tuesday  (1);  Oct  3 
Tuesday  (2). 

Brunswick- Mnrch  21  (J);  Oct.  17  (1). 

EIGHTH   JUDICIAL  DISTRICT 

Spring— Judge  J.  D.  Mclver. 

Fall— Judge  Mliver  H.  \llen. 

Cabarrus— Jan.  24  (2);  July  25  (2). 

Iredell-Feb.  7(2);  May  28  (2);  Aug.  8 
(2).  Nov.  7  (1  ) 

Howan-l'Vb.  21  (2);  May  9  (2);  Aug.  22 
(2);  Nov.  28  (1). 

Davidson— March  7  (2);  Sept.  5 (J). 

iiaiidoiph- March  21  (2);  Julv  11  (2); 
Nov.  21  (1) 

Montgomery— Jan.  3  (2);  April  18  (1); 
October  3  (2). 

Yadkin-May  2  (l);  Oct.  24  (2). 

NINTH  JUDICIAL  DISTRICT. 


Spring— Judge  Albert  L.  Coble. 
J^all    Judge  J.  D.  Mclver 

♦  For  criminal  ca.ses  only 

+  For  civil  cases  only. 

X  For  civil  cases  only,  except  jail  cases 


Alexander— January  24  (1);  July  18  (I). 

Rockingham— January  81  (2);  July  26 
(1);  Oct.  81  (2). 

Forsyth  -February  21  (2);  May  16  (2); 
August  1  (2);  Nov.  28  (2). 

Wilkes-March  7  (2);  Aug.  29  (2). 

>urry--March  21  (2);  October  3  (2). 

Alleghany— April  4(1);  Sept.  12(1). 

Davie— April  U  (2);  Sept.  19  (2). 

Stokes— April  25  (2);  Oct.  17  (2). 

TENTH  JUDICIAL  DISTRICT. 

Spring -Judge  H.  R.  Siarbuek. 

Fall— Judge  Albert  L.  Coble. 
Catawba-Feb    21   (2);  July  4  (1);  Oct.  31 
(2). 

McDowell -t  March  7  (2);  +Sept.  19  (2). 

Burke— .March  21  (2);  Oct.  8  (2) 

I  aldwell— April  4  (2);  Oct.  17  (2). 

Ashe  -April  23  (1);  JJuly  25  (2);  Nov.  14 
(J). 

Watauga--May  2  (1);  ^Aug.  8(1);  Nov. 
21  (1) 

Mitchell— May  9  (2);  Aug.  22  (2);  Nov. 
28(1). 

Yancey-  May  28  (1);  Sept.  B  (2). 

ELEVENTH  JUDICI.VL  DISTRICT. 

Sprine- Judge  Leander  L  Green. 

Fall -Judge  H.  K  Starbuck 

Mecklenburg— tJan.  »4  (1);  tMarch  21 
{2).  »Juned(I);HOct.  3(2). 

Union  -*Jan.  31  (1);  tFeb.  7  (2);  ♦Aug. 
22(1);  tAug  2VJ(1). 

(Gaston— Keb.  21  (2):  Sept.  19(2). 

Staniy— .March  7  (2);  Sept  5  (2). 

Lincoln- -April  4  (2);  Oct   17  (1). 

Cleveland— April  18  (2);  Oct.  24  (2). 

imtherlord— May  2  (2);  Nov.  7  (2). 

Polk-May  1C(1);  Nov.  21  (1). 

Henderson— +  May  28  (2):  tNov.  28  (2). 

TWELFTH  JUDICIAL  DISTRICT. 

Spring— Juige  W    A.  Hoke. 
Fall— Judjre  Leander  L.  (ireene. 
.Madison -+ Feb.  28(2);  +Aug.  1  (2). 
Bimc«>mDe—+ March   14  (3);  Aug.  15(8); 
+l)ec.  5(2) 
Transylvania— April  4  (1);  Sept.  5(1). 
Haywo<»d- -+  \prll  11  (2);  ISept.  12(2). 
Jackson— April  25  (2);  St-pt.  26  (I). 
Macon-  -VI hv  9(1);  October  3(1). 
(  lav— Mav  16(1);  Oct.  10(1). 
Cherokee- VI ay  2;i(2);  Oct.  17(2) 
(Jrahum  -.June  (3(1);  N'ov.  7  (2). 
Swain-  June  13(1);  .Vov.  21  (2). 


CRIMINAL  COURTS. 

Eahtern  I'lucuiT—indffe  Thomas  H.  Sutton. 

Nkw  Hasovek- Jan  3*1,  March  14tb,  Oct  10.  Warren —January  17.  July  11.  Nash 
—January  24th  September  12th  Cumberland— F<^brnHry  7th.  September  19th. 
Kdgecorabe— February  14tb.  November  7th  (raven-  February  21st.  Octobers.  Hali- 
fax—February 28th,  December  5th.  Wilson— March  28th,  Aumist  22d.  Mecklenburg- 
April  nth.  September  5th.     Robeson-- April  18th.  Ottober  17rh. 

Webtehn  CiPcriT— Judge  H.  G.  Ewart.     S<>liclror  f<»r  District,  R.  S   VcCall. 

Haywood— January  lOth.  July  4.  Buncombe— January  24th.  April  25th.  July  25th, 
October  24th.  Madison— February  21«it.  June  13th,  November  14th.  Henderson- 
April  nth,  September  12th.    McDowell— July  11th.  December  12lh. 


COURT   CALENDAR.  ix 


U.  S.  CIRCUIT  AND  DISTRICT  COURTS. 

The  stated  terms  of  the  United  States  Circnit  and  District  Courts  are  as  follows  : 
EaHtern  Distrlca  Circuit  Court— held  at  Raleigh  on  the  fourth  Monday  in  May  and  first 
Monday  in  December,  and  at  Wilmin^^ton  <m  the  first  Monday  after  the  fourth  Mon- 
day in  April  and  October.  Charles  H.  8imonton,  circuit  jud^je,  Charleston.  8.  C  ; 
Thos.  K.  Furnell,  district  Judge.  Halelgb,  N.  C  ;.  C  harles  B.  Aycoek.  United  States 
attorney,  Goldsboro,  N.  C.  F.  S.  Spruill,  assistant  district  attorney,  Loulsburg,  N. 
C.  N.  J.  Riddick,  clerk  circuit  court  of  Kaleigh  and  Wilrolngton.  J.  B.  Fortune, 
clerk  of  district  court,  Raleigh,  N.  C.  Owen  J.  Carroll,  United  States  marshall, 
Raleigh,  N.  C.  Vitruvius  Royster,  deputy  clerk,  Raleigh,  N.  C.  W.  H.  Shaw,  deputy 
clerk,  Wilmington,  N.  C. 

EAi^TERN  District— District  Courts— Thomas  R.    Pumell.    United    States   district 

iudge,    Raleigh—held  at  Klizabeth  City,  third  Monday  in  April  and  October.    W.  C. 
Irooks,  clerk.    Newberne.  fourth  Mondav  in  April  and  October;  George  Green,  clerk. 
Wilmington,  first  Monday  after  the  fourth  Monday  in  April  and  October. 

Westbbn  District  CnicriT  and  District  Courts — Charles  H.  Simonton,  United 
States  circuit  judge,  <  harleston,  S.  C.  Robert  P.  Dick,  United  States  district  judge. 
Greensboro  N.  C.  Thoiiia^  J.  Allison.  United  States  marshal.  Statesville,  N,  C.  The 
Circuit  and  District  Courts  in  the  Western  Uij-trli't  are  held  at  the  same  time  and 
place,  as  follows  :  Greensboro  first  Monday  in  April  and  October;  Samuel  L.  Trog- 
don,  clerk.  Statesville.  third  Monday  in  April  8nd  October;  H.  C.  Cowles.  clerk. 
«  barUitte.  sectmd  Monday  in  June  and  December;  H.  C.  Cowles,  clerk.  Asheville. 
first  Mcmday  in  May  nnd  November;  R6hert  O.  Patterson  clerk.  A.  E.  Holton,  United 
States  district  attorney,  Winston.  N.  C.  David  A.  Covington,  assistant  United  States 
district  attorney,  Monroe. 
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Koonce  v    Russell 103  N.  C  179 469 

Koonce  v.  Wallace 52  N   C,  194 300 

Kron  V.  Smith     96  N.  C,  389 92 

Lafoon  v.  Shearin 91  X.  C,  370 ! 508 

Land  Co.    v.  Beatty 69  N.  0  ,  329 204 

Laxton  v.  Tilly 66  N.  C,  327 254 

LeA  V.  Lea 104  N.  C,  603 299 

Leach  v.  Harris  69  N.  C,  532 250 

Leach  v.  Johnson :. .   114  N.  C,  87 320 

Leak  v.  Covington   95  N.  C,  193 357 

Leak  v.  Gay 107  N.  C  .  482 235 

Lavell  V.  Telegraph  Co 116  N.  C,  211 474 

Lt'dbetter  v.  Pinner 120  N.  C,  455 153.  195 

Lee   V.  Pearce  68  X.  C,  76 53 

Lictie   V.  (liappell Ill  X.  C,  347 153 

Lilly   V.  Taylor  88  X.  C,  489 3.  181 

Lindsay  v.  Wilson 22  X.  C,  85 124 

Loan  Association  v.  Black 119  X.  ('..  323 388 

Loftin   V.  Cobb 46  X.  C.,  406 26 

Logan  V.  Railroad  Company 116  X.  (\,  940 528 

Logan  V.  Wallis 76  X.  C,  416 204 

Long  V.  Barnes 87  X.  C,  329 254 

Long  V.  Miller 93  X  C,  233 512 

Lowe  V.  Commissioners 70  X.  (\,  532 286 

Lytle  V.    Little 94  X.  C,  683 195 

Maddox  v.  Arp  114  X.  (\,  585 267 

Mallett  V.  Simpson 94  X.  C  ,  37 238 

Massey  v.  Belisle 24  X.  C..  170 491 

Mason  v   Railroad Ill  X.  C,  482  496 

Maxwell  v.  Mclver 113  X.  C,  288 153 

May  V.  Lumber  Company 119  X.  C,  96 276 

.  Mavo  v.  Jones  78  X.  C,  402 337 

McCless  V.  Meekins 117  X.  C,  34 469 

McCormac  v.  Commissioners 90  X.  C,  441 182 

McCurry   v.  McKesson 49  X.  C,  510 246 

McDonald  v.  Dickson 87  X.  C.,  404 195 

McDonald  v.  Dickson 85  X.  C.,  248 195,  232 

McDonald    v.  Morrow 119  X.  C,  666 3,  469 

Mclver  v.  Smith 118  X.  C,  73 142,  526 

McKee  v.  Hicks 13  X.  C,  379 36 

KcKinder  v.  Littlejohn 23  X.  C.  66 87 

McKinnon  v.  Morrison 104  X.  C,  354 10,     11 

McMillan  v.  Baker 92  X.  C,  110 380 

McMinn  v.  Hamilton 77  X.  C  ,  300 508 
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McNeill  V.  Railroad 117  N.  0..  642 132 

McNeely    v.  Hart 30  N.  C,  492 143 

McNeill  V.  Railroad 117  N.  (^.,  642 505 

McRae  v.  Leary 1  Jones,  91 246 

McQueen  v.  McQueen 82  N.  C,  471   121 

Meadows  v.  Smith 34  N.  C,  18 101 
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Merrimon  v.  Connors 106  N.  C.  369 30 
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G.  W.  WARD  V.  ELIZABETH  CITY. 

Municipal  Corporation — Repeal  of  Charter — Legislative 
Office — Abolition  of  Office — Officer — Hold-over — Right 
to  Salary. 

1.  The  General  Assembly  may,  at  its  discretion,  abolish  municipal  as  well 

as  other  corporations. 

2.  One  who  accepts  an  office  created  by  legislative  enactment  takes  it  with 

notice  of  the  power  of  the  Legislature  to  abolish  it  and  subject  to  all 
the  provisions  of  the  Act  creating  the  office. 

8.  The  charter  of  a  town  provided  for  the  election  of  a  City  Attorney  who 
should  hold  office  for  one  year  and  until  his  successor  should  qualify. 
W.  was  elected  for  one  year  on  May  7,  1894.  The  General  Assem- 
bly of  1895  repealed  the  existing  charter  and  enacted  a  new  charter 
designating  different  town  limits,  adding  new  territory  and  popu- 
lation and  making  other  substantial  changes  and  providing  for  the 
election  of  a  City  Attorney.  The  Commissioners  elected  under  the 
new  charter  at  their  first  meeting  in  June,  1895,  abolished  the  office 
of  City  Attorney  and  in  May,  1896,  recreated  the  office  and  elected  an 
incumbent  other  than  W.  W,  whose  salary  was  paid  to  May,  1895, 
and  who  entered  no  protest  to  the  abolition  of  the  office  and  render- 
ed no  services  thereafter,  sued  for  the  salary  for  a  year  ending  May, 
1896,  upon  the  ground  that  he  was  entitled  to  the  office  and  emolu- 
ments as  a  hold-over  until  his  successor  was  elected  and  qualified 
which  was  not  done  until  May,  1896.     Held:  that  the  corporation,  of 
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which  W.  was  an  officer,  having  been  abolished,  he  had  no  right,  as  a 
hold  over,  to  the  salary  of  the  office  in  the  substantially  different 
corporation,  and  if  he  had  had  any  such  rights  his  abandonment  of 
the  functions  of  the  office,  without  protest,  was  a  surrender  of  his 
claims. 

Civil  action  tried  at  July,  1897,  Special  Term  of  Pas- 
quotank Superior  Court  before  Greene^  */.,  and  a  jurj^,  upon 
an  appeal  from  the  Court  of  a  Justice  of  the  Peace.  There 
was  a  verdict  for  the  defendant  and  from  the  judgment 
thereon  the  {)laintifF  appealed. 

Mr.  E,  F.   Aydlett,  for  plaintiff,  (appellant). 
Mr.  Issac  M.  Meekins^  for  defendant. 

Clark,  J.:  The  charter  of  Elizabeth  City,  Chapter  126, 
Private  Laws,  1<S89,  provided  (Section  12)  among  the  officers 
to  be  elected  bv  the  Board  of  Commissioners  "a  Citv  Attorney 
who  shall  hold  office  one  year  and  until  his  successor  quali- 
fy." Tfie  plaintiff  was  elected  C'ity  Attorney  for  one  year  at 
the  meeting  of  the  Board,  May  7th,  1894. 

By  Chapter  85,  Private  Laws,  1895,  the  charter  of  Eliza- 
beth City  was  repealed  and  a  new  charter,  with  different 
town  limits  adding  1,000  population  and  making  other 
substantial  changes,  was  enacted.  Section  19  thereof  pro- 
vides for  the  election  of  sundry  officers  by  the  board,  among 
them  a  ('itv  Attornev.  The  Board  elected  under  the  new 
charter  met  on  June  3, 1895,  and  passed  a  resolution  abol- 
ishing the  office  of  City  Attorney.  The  plaintiff  wa«  paid  up 
to  that  date.  No  Citv  Attornev  was  elected  till  Mav,  1896. 
The  plaintiff  rendered  no  services  as  CUtv  Attornev  after  the 
action  of  the  Board  in  June,  1895.  He  began  this  action  on 
the  7th  of  May,  1897,  to  recover  his  salary  from  June,  1895, 
till  May,  1890,  ($45.83)  upon  the  ground  that,  though  the 
term  of  one  year  for  which  he  was  elected  had  expired,  he 
was  further  entitled  to  hold  **till  his  successor  was  qualified' ' 
and  as  no  successor  was  elected  and  qualified  till  May,  1896, 
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he  was  entitled  to  draw  his  salary  till  that  date.  This  cou- 
tention  overlooks  the  fact  that  the  corporation  for  which  he 
was  elected  was  absolutely  abolished  by  the  Legislature. 
The  Legislature  at  its  discretion  can  abolish  Counties,  Mills 
V.  Williams^  33  N.  C\,  558,  and  of  course  cities  and  towns, 
Lilly  V.  Taylor,  88  N.  C,  489,  Merriwether  v.  Oarrett,102 
U.  S.,  472;  and  also  all  other  corporations,  Const.  Art.  YII, 
Sec.  12  and  Art.  A'lII,  Sec.  1,  since  they  are  all  alike  crea- 
tures of  its  will,  and  exist  only  at  its  pleasure.  The  destruc- 
tion of  the  corporation  destroyed  the  **hold-over"  incident 
of  the  plaintiff's  office  just  as  fully  as  it  would  have  destroy- 
•ed  the  body  of  his  office,  if  his  term  had  not  expired.  The 
•City  Attorney  authorized  for  the  new  corj)oration  is  an  entire- 
ly distinct  office  from,  and  is  not  a  continuation  of,  the  office 
•of  City  Attorney  of  the  corporation  which  was  extinguished 
by  the  Act  of  the  Legislature.  This  case  differs  from  Wood 
V.  Bellamy,  120  N.  C,  212,  in  that,  there,  the  new  charter 
was  so  nearly  a  repetition  of  the  old  one  that  it  was  held  to 
be  merely  an  amendment  of  the  former  one,  not  a  destruc- 
tion  of  it,  and  hence  the  offices  under  such  charter  were  not 
vacated.  Every  one  who  accepts  an  office  created  by  legis- 
lative enactment  takes  it  with  notice  that  the  Jjegislature  has 
power  to  abolish  his  office  and  is  fixed  with  acceptance  of 
.all  provisions  in  the  Act  creating  the  office.  McDonald  v. 
Morrov?,  119  N.  C.,  066  (top  of  page  677).  The  only  restric- 
tion upon  the  legislative  power  is  that  after  the  officer  has 
.•accepted  office  upon  the  terms  specified  in  the  Act  creating 
the  office,  this  being  a  contract  between  him  and  the  State, 
the  Legislature  amnot  turn  him  out  by  an  Act  purporting 
to  alx)lish  the  office  but  which  in  effect  continues  the  same 
•office  in  existence.  This  is  on  the  ground  that  an  office  is 
:a  contract  between  the  officer  and  the  State,  as  was  held  in 
Hoke  V.  Henderson,  15  N.  C,  1,  and  has  ever  since  been 
followed  in  North  Carolina  down  to  and  including  Wood 
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V.  Bellamy^  supra,  though  this  State  is  the  only  one  of  the 
45  States  of  the  Union  which  sustains  that  doctrine. 
Mechem  on  Public  Officers,  Sec.  463.  In  the  other  States, 
it  is  held  that  public  office  is  not  a  contract  but  that  the 
officer  is  an  agent  of  the  government,  and  being  the  mere 
creation  of  law  is  (except  as  to  offices  created  by  the  Consti- 
tution) not  protected  by  the  terms  of  the  statute  creating  the 
office,  19  AfTi.  and  Eng.  Enc.  562  c.  Even  under  our  decis- 
ions, the  plaintiff  who.  was  City  Attorney  under  an  abolished 
corporation  has  no  claim  to  the  salary  of  City  Attorney  in  a 
substantially  different  corporation  created  by  the  General 
Assembly,  though  it  embraces  the  whole  of  the  territory  and 
population  contained  in  the  former  corporation,  much  more 
being  added  to  the  new  corporation. 

We  believe  this  is  the  first  time  it  has  been  attempted  to 
extend  the  doctrine  of  Hoke  v.  Henderson  to  ''hold-overs." 
Their  right  is  not  a  part  of  the  term  of  office  but  a  construc- 
tive addition  thereto.  Besides,  the  plaintiff  abandoned  his 
functions  after  the  new  Board  took  charge,  and  rendered  no 
service  thereafter,  and  entered  no  protest.  This  was  a  sur- 
render of  his  rights,  if  he  had  had  any,  and  on  that  ground 
alsojhis  action  could  not  be  maintained.  Williams  v.  Som- 
ers,  18  N.  C,  61. 

No  error. 


A.  AYDLETT  v.  ELIZABETH  CITY. 

Municipal  Authority — Impounding  Cattle — Sale  of  Im- 
pounded Cattle  for  Cost  of  Feeding, 

1.  Where  a  town  ordinance  made  it  the  duty  of  the  town  constable  to 
impound  all  cattle  running  at  large  within  the  town  limits  and  au- 
thorized the  sale  of  such  cattle  for  the  cost  of  taking,  impounding 
and  keeping  the  same,  and  the  general  law  prohibited  the  au- 
thorities from  charging  any  poundage  or  penalty  in  cases  where  the 
impounded  cattle  belonged  to  non-residents.     Heldf  that  a  sale  of  an 
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impounded  cow,  belonging  to  a  non-resident,  for  the  cost  of  feeding 
her  while  impounded,  was  authorized  and  conferred  a  good  title  on 
the  purchaser,  since  the  cost  of  feeding  is  not  embraced«in  the  word 
"poundage  or  penalty." 

2.  When  the  purchaser,  in  such  case,  surrendered  the  cow  to  the  true 
owner,  he  -cannot  recover  from  the  town  authorities  the  amount 
which  he  bid  and  paid  for  the  cow  at  the  sale. 

Civil  action  tried  before  Oreetie^  J, :  at  July,  1897,  Spe- 
cial Term  of  Pasquotank  Superior  Court,  on  appeal  from  a 
judgment  of  a  Justice  of  the  Peace.  The  facts  were  agreed 
to  and  were  as  follows: 

"That  E.  F.  Aydlett  owned  a  farm  about  four  miles  from 
Elizabeth  City  and  had  upon  the  farm  among  other  things 
a  lot  of  cattle,  all  of  which  property  and  farm  was  in  the 
possession  of  J.  B.  Sylvester,  who  was  in  charge  of  the  farm 
and  the  stock;  that  E.  F.  Aydlett,  who  lives  in  Elizabeth 
City,  did  not  look  after  the  stock  in  any  way,  and  did  not 
know  all  the  stock,  and  especially  did  not  know  the  cow 
that  was  taken  up  by  the  defendant  and  sold.  That  the 
cow  was  on  the  farm  in  the  possession  of  J.  B.  Sylvester,  and 
got  out  and  strayed  in  the  Corporate  limits  of  Elizabeth 

City,  into  the  garden  of Dozier,  who  drove  her  out  and 

drove  her  in  the  streets  being  the  first  time  seen  by  the 
town  authorities  on  the  streets,  and  being  the  first  time  tak- 
en: That  the  town  authorities  took  the  cow  up  from  the 
street  and  placed  her  in  a  lot  kept  for  cattle  taken  up  by 
the  town.  The  defendant  kept  her  for  10  days,  advertised 
her  and  sold  her  at  the  Court  House  door  according  to  the 
town  ordinances  made  for  the  Corporation  of  Elizabeth  City, 
which  ordinance  is  made  a  part  of  this  statement,  and  at  the 
sale  A.  Aydlett  bid  for  the  cow  $5.00,  which  was  the  last 
and  best  bid,  and  paid  the  money  for  her  to  the  defendant, 
and  the  cow  was  delivered  to  said  A.  Avdlett. 

That  E.  F.  Aydlett  afterwards  claimed  and  proved  the 
cow  to  be  his  and  took  possession  of  her.     The  town  author- 
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ities  have  offered  to  pay  E.  F.  Aydlett  the  difference  between 
$5.00  and  what  it  cost  to  feed  the  cow  for  the  10  days  and 
the  fees  of  the  Constable,  which  he  declined  and  claimed  the 
cow. 

The  plaintiff  presented  his  bill  demanding  the  $5.00  ta 
the  Board  of  Commissioners  of  the  defendant  before  the 
commencement  of  this  action,  and  aske<l  to  have  it  audited 
and  allowed,  and  the  Commissioner's  refused  to  do  so. 

The  town  ordinance  referred  to  is  as  follows: 

Town  Ordinance — Sec,  6. 

**No  cow,  ox,  sheep,  goat,  hog,  horse,  mule,  or  goose  shall 
be  allowed  to  run  at  large  in  an^'  of  the  streets  or  on  any  of 
the  unenclosed  lots  of  the  town  within  the  Corporate  limits. 
It  shall  be  the  duty  of  the  Constable  to  take  up  and  im- 
pound any  such  animal  or  goose  so  at  large  until  the  penal- 
ty or  fine  and  costs  for  such  taking,  keeping  and  impound- 
ing shall  be  paid  by  the  ownier  or  claimant.  There  shall  be 
paid  for  each  goose  so  impounded  or  found  running  at  large 
the  sum  of  twenty-five  cents,  and  for  each  cow,  ox,  sheep, 
goat,  hog,  horse  or  mule,  one  dollar.  One-half  of  said  fine 
shall  go  to  the  Constable  and  the  other  half  to  the  Corpora- 
tion. Provided:  That  if  one  week  after  anv  of  said  ani- 
mals  shall  have  been  impounded,  no  claimant  shall  appear 
and  pay  the  fine  and  costs  of  keeping,  the  same  shall  be 
sold,  after  three  days  advertising  by  the  ( 'Onstable  at  the 
Court  House  door,  to  the  highest  bidder  for  cash.  Proceeds 
of  sale  shall  be  applied  to  the  payment  of  fines  and  costs  of 
keeping,  and  one  dollar  to  the  Constable  for  making  and 
posting  the  advertisement,  excess,  if  any  there  be,  shall  be 
paid  to  the  Treasurer  of  the  Corporation." 

The  defendant  put  in  evidence  the  private  laws  of  1885, 
Chapter  15,  Private  laws  of  1889,  Chapter  126,  and  also 
Private  law^s  of  1895,  Chapter  85,  showing  the  charter  and 
amended  charter  of  Elizabeth  Citv. 
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His  Honor  held  that  the  plaintiff'  was  not  entitled  to  re- 
cover and  gave  judgment  accordingly  from  which  the  plain- 
tiff appealed. 

Mr.  E.  F.  Aydlett,  for  plaintiff*,  (appellant). 
Mr.  Isaac  M.  Meekins,  for  defendant. 

Montgomery,  J.:  The  plaintiff  acquired  a  good  title  to 
the  cow  at  the  sale  made  bv  the  town  authorities.  If  the 
plaintiff^s  contention  that  the  animal,  belonged  to  a  non- 
resident of  the  town,  who  lived  four  miles  away,  and  that 
the  owner  could  not  under  Section  2  of  Chapter  141  of  the 
Acts  of  1895  be  made  to  pay  any  poundage  or  penalty  for 
the  first  three  times  of  im{)ounding  should  be  conceded  to 
be  true  the  cow  certainlv  could  have  been  sold  under  the 
town  ordinance  for  the  cost  of  feeding  her  while  impounded. 
The  charges  for  feeding  can  not,  under  the  Act  referred  to, 
be  embraced  in  the  words  "pounding  or  penalty."  It  was 
the  duty  of  the  town  Constable  to  impound  all  cattle  run- 
ning at  large  within  the  town  limits.  The  Section  and  Act 
referred  to  do  not  prohibit  the  town  authorities  from  im- 
pounding the  cattle  of  all  persons,  non-residents  of  the  town 
as  well  as  residents,  found  astray  within  the  corporate  limits; 
it  only  prohibits  the  charging  of  fines  and  poundage  in  cases 
where  the  animals  belonged  to  non-residents  of  the  town  who 
live  a  mile  or  more  from  the  corporation  limits.  It  does  not 
attempt  to  prevent  the  town  authorities  from  collecting  the 
cost  of  feeding  stock  impounded,  in  all  cases.  There  was 
due  to  the  town  authorities  from  the  owner  the  cost  of  feed- 
ing  the  animal  for  ten  days,  and  the  amount  so  due  entered 
into  the  sale  and  was  sufficient  inducement  to  justify  and 
authorize  the  authorities  to  make  the  sale. 

But  suppose  the  town  officer  acted  without  authority  in 
making  the  sale,  the  plaintiff  in  this  case,  who  was  the  pur- 
chaser, acquired  no  title  and  the  true  owner  had  a  right  to 


8  IN  THE  SUPREME  COURT.  [121 


Brown   v.  Brown. 


the  possession  of  the  animal  and  the  plaintiff  did  what  was 
proper  in  surrendering  it  to  him.  At  such  sales  made  by 
public  officers  the  purchaser  is  charged  with  notice  of  all  de- 
fects of  title  and  of  all  such  gross  irregularities  as  amount  to 
a  lack  of  authority  to  sell.  The  plaintiff  paid  the  bid  for 
the  cow  and  took  possession  of  her  under  the  sale.  The 
town  is  liable  to  him  for  nothing.  If  he  has  any  remedy 
it  is  not  against  the  town. 

No  error. 


LIZZIE   O'K.    BROWN   v.   J.    R.   BROWN. 

Action  for  Damages — Husband  and  Wife — Free  Trader 
— Right  of  Wife  abandoned  by  Husband  to  Maintain 
action  in  Tort  Without  Joinder  of  Husband, 

Under  a  reasonable  construction  of  the  Constitution  and  section  1882  of 
The  Code,  a  wife  abandoned  by  her  husband  may  maintain  an  action 
in  tort,  in  her  own  name,  against  a  third  person.  (Furches,  J.,  dis- 
senting.) 

Civil  action  heard  on  complaint  and  demurrer  before 
Bryan^  J.^  at  Spring  Term,  1897,  of  Pasquotank  Superior 
Court. 

The  action  was  brought  by  the  plaintiff,  Lizzie  Brown, 
wife  of  J.  W.  Brown,  in  her  own  name  against  the  defen- 
dant J.  R.  Brown,  the  father  of  her  husband.  The  com- 
plaint alleged  that  the  defendant  had  alienated  the  affec- 
tions of  her  husband  and  induced  him  to  abandon  her  and 
to  refuse  to  contribute  anything  for  her  support. 

The  complaint  also  contained,  as  second  and  third  causes 
of  action,  allegations  that  defendant  had  defamed  her  char- 
acter and  injured  her  reputation  by  maliciously  swearing 
out  a  warrant  against  her  for  assault  upon  her  husband  and 
for  causing  a  disturbance,  of  whicli  charges  she  was  ac- 
quitted,  and   that   defendant  had   unlawfully  caused  her 
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arrest  and  imprisonment.  Plaintiff  claimed  fifteen  thou- 
sand dollars  damages. 

The  defendant  demurred  upon  the  ground  that  there  was 
a  defect  of  parties  plaintiff  for  that  it  appeared  on  the  face  ol 
said  complaint  that  plaintiff  was  a  married  woman,  the  wife 
of  James  W.  Brown,  who  did  not  join  with  her  in  the  action, 
and  that  it  did  not  appear  that  the  action  concerned  her  sep- 
arate property  or  that  it  was  an  action  between  her  and  h6r 
husband,  or  that  she  was  a  free  trader. 

The  demurrer  was  sustained  and  an  order  made  allowing 
plaintiff' to  amend  the  summons  by  making  other  parties 
jQjid  to  amend  her  complaint. 

From  the  judgment  sustaining  the  demurrer  the  plaintiff 
Appealed. 

Mr.  E.  F.  Aydlettj  for  plaintiff  (appellant). 
Messrs.  G,  W.  Ward  and  Shepherd  &  Busbee,  for  de- 
fendant. 

Fairc'Loth,  C.  J.  The  sole  question  presented  is  wheth- 
er a  married  woman,  being  abandoned  by  her  husband,  can 
maintain  an  action  in  her  own  name  for  a  tort.  This  ques- 
tion has  not  been  heretofore  decided  by  this  court.  The 
case  is  here  upon  complaint  and  demurrer  and  the  allega- 
tions of  the  complaint  are  at  present  taken  as  true. 

The  complaint  alleges  that  the  defendant,  who  is  the 
father  of  her  husband,  has,  by  persuasion  and  numerous 
wilful  and  unlawful  acts,  caused  her  husband  to  wholly 
abandon  and  neglect  her,  to  her  g^eat  damage,  &c.  The 
demurrer  is  grounded  on  a  denial  of  her  right  to  maintain 
this  action  in  her  own  name  without  the  joinder  of  her  hus- 
band. 

The  disabilities  of  married  women  at  common  law  still 
^xist,  as  to  their  pei'son  and  property,  except  to  the  extent 
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of  changes  by  legislation  in  express  terms  or  by  reasonable 
construction  of  the  same.  These  changes  tend  to  relax  the 
common  law  rules  and  must  receive  a  reasonable  construe- 
tion  in  the  spirit  of  their  enactment.  Our  Constitution  and 
statutes  have  made  very  material  and  important  changes  in 
the  status  of  married  women  in  this  State,  by  extending 
protection  to  their  person  and  separate  property  and  allow- 
ing them  the  privilege  of  free  traders,  suing  in  their  own 
names  &c.,  in  certain  conditions.  The  Code  1832  declares 
that  everv  woman  whose  husband  shall  abandon  her  **shall 
be  deemed  a  free  trader  ...  so  far  as  to  be  competent  to 
contract  and  be  contracted  Avith"  &q.  and  this  section  has- 
been  held  to  be  constitutional.  Hall  v.  Walker,  118  N.  C,  377. 

These  privileges  as  well  as  those  found  in  The  Code  178,. 
necessarily  imply  responsibilities  and  liabilities  in  certain 
cases. 

Finkij  V.  Sautiders,  98  N.  C,  462,  was  an  action  for  pos- 
session of  land  against  a  wife,  whose  husband  had  aban- 
doned her,  and  it  was  held  upon  good  authorities  that  the 
action  could  be  maintained  against  her  alone. 

Heath  v.  Morgan^  117  N.  C,  504,  was  an  action  for  per- 
sonal property  unlawfully  withheld  by  the  wife,  whose  hus- 
band had  abandoned  her  and  could  not  be  served  with  pro- 
cess, and  it  was  held  that  the  non-joinder  of  the  husband 
w^as  no  defence.  If  a  wife,  then,  whose  husband  has  aban- 
doned her,  be  sued  in  tort,  she  may  set  up  a  counter-claim 
for  any  damages  arising  out  of  the  same  * 'transaction",  dis- 
closed in  the  complaint,  and  if  her  damages  exceed  those  of 
the  complaint  she  is  entitled  to  a  judgment  for  the  excess. 
Code  244;  BUiingx.  Thaxton,  T2  N.  C,  541;  McKinnmv. 
Morrison y  104  N.  C,  354. 

If,  then,  she  can  recover  damages  by  way  of  counterclaim, 
which  is  onlv  her  cross  action,  we  fail  to  see  whv  she  cannot 
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do  so  by  direct  action.  Upon  these  cases,  and  upon  reason, 
we  think  she  is  entitled  to  prosecute  her  claim  in  this 
action. 

Error, 

FuRCHES,  J.,  dissenting: — I  do  not  agree  with  my  breth- 
ren. At  common  law  the  plaintiff  could  not  have  brought 
and  maintained  this  action.  Pippin  v.  Wesson,  74  N.  C, 
437.  •  It  is  admitted  in  the  opinion  of  the  court  that  the 
common  law  disabilities  still  exist,  unless  thev  have  been 
removed  by  legislation.  Section  1832  of  The  Code  was 
cited  and  is  relied  on,  as  making  the  change  that  authorized 
this  action,  but  this  section  provides  that  in  cases  where  the 
wife  is  abandoned  by  her  husband,  she  '^shall  be  deemed  a 
free  trader  so  far  as  to  be  competent  to  contract  and  be  con- 
tracted with,  and  to  bind  her  separate  property*'.  To  make 
this  section  apply,  the  action  must  be  upon  contract,  express 
or  implied,  or  for  a  tort  growing  out  of  contract  or  connec- 
ted with  her  separate  property  or  for  the  recover}^  of  her 
separate  property.  And  I  submit  that  this  action  is  for 
neither. 

Hall  V.  Walker,  118  N.  C,  377,  holds  that  section  1832 
of  The  Code  is  constitutional,  and  no  more.  It  puts  no 
construction  upon  this  section. 

Fin  ley  v.  Saunders,  98  N.  C,  462,  was  an  action  for  land, 
and  Heath  v.  Morgan,  117  N.  C,  504,  was  an  action  for 
personal  property,  and  I  submit  have  no  bearing  upon  this 
action. 

Bitting  v.  Thomtoji,  72  N.  C,  541  and  McKinnon  v. 
Morrison,  104  N.  C,  354,  only  established  the  fact  that  a  de- 
fendant, who  is  entitled  to  an  action  against  the  plaintiff, 
may  set  up  his  right  of  action  by  way  of  counter-claim  in 
those  cases  provided  for  by  statute.  They  do  not  apply  in 
this  case,  because  the  plaintiff  has  no  right  of  action. 
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I  am  forced  to  this  conclusion  by  reasoning  from  common 
law  principles,  and  I  am  sustained  in  this  conclusion  by 
Authority.     9  Am.  &  Eng,   Enc.  of   Law,   834  Note  8,   9; 

VanAniam  v.  Ayers,    67   Barb.  (N.    Y.)  544;    Westlake  v. 

Westlkae,  34  Ohio  St.,  621.  For  these  reasons  and  upon 
these  authorities  I  am  of  opinion  the  action  cannot  be  main- 
tained. 


ELIZABETH   CITY  COTTON  MILLS  v.   W.   E.   DUNSTAN. 

Corporation — Subscription  to  Stock — Liability  of  De- 
linquent Subscriber — ^^By^\  Meaning  of  as  a  Desig- 
nation of  Time. 

1.  When  used  to  designate  a  terminal  point  of  time  the  word  *'by"  means 
**not  later  than";  hence,  a  condition  affixed  to  a  subscription  to  the 
capital  stock  of  a  corporation  that  a  certain  amount  should  be  sub- 
scribed for  "by  July  Ist"  was  fulfilled  by  the  total  subscriptions 
reaching  such  amount  on  the  night  of  July  1st. 

^.  Under  Section  664  of  The  Code,  a  corporation  is  empowered  to  provide 
by  its  by-laws  for  the  sale  of  shares  of  a  subscriber  who  makes  de- 
fault in  paying  the  assessments. 

fl.  Where  the  by  laws  of  a  corporation  provided  that,  if  any  stock  holder 
should  fail  to  pay  his  installments  when  called  by  the  directors  for 
two  months,  the  stock  should  be  declared  forfeited  and  sold  for  ac- 
count of  the  delinquent,  publicly  after  thirty  days  notice,  and  that 
the  proceeds  of  such  sale  should  be  applied  to  the  payment  of  the 
amount  due  on  the  subscription  and  the  balance,  if  any.  should  be 
paid  to  the  delinquent  but  that  such  forfeiture  and  sale  should  not 
relieve  the  delinquent  from  his  original  subscription;  Held,  that 
such  by-law  was  a  reasonable  one  and  the  subscriber  whose  stock 
was  duly  declared  forfeited  and  sold  for  less  than  its  face  value  can 
be  required  to  pay  the  difference  between  his  subscription  and  the 
amount  for  whcih  it  was  sold. 

Civil  action  tried,  on  appeal  from  the  judgment  of  a 
Justice  of  the  Peace,  before  Greene,  J. ,  and  a  Jur}-  at  July, 
1897,  Special  Term  of  Pasquotank  Superior  Court.     The 
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action  was  for  $200.00,  the  difference  between  the  amount 
of  defendant's  subscription  to  the-  stock  of  plaintiff  corpora- 
tion and  the  amount  for  which  the  stock  sold  after  hav- 
ing been  declared  forfeited  according  to  the  by-laws  of  the 
Company. 

The  only  issue  submitted  on  the  trial  was, 

"Is  the  defendant  indebted  to  the  plaintiff,  and  if  so  in 
what  sum  ?" 

It  was  admitted  that  the  plaintiff  was  duly  incorporated 
and  organized,  and  had  a  regularly  elected,  qualified  and 
acting  Board  of  Directors.  Dr.  O.  McMullan,  witness  for 
plaintiff,  testified:  "I  am  president  of  E.  City  Cotton  Mills. 
$80,000,00  were  subscribed  on  July  1st,  1895.  Subscrip- 
tion was  completed  on  the  night  of  July  1st,  1895.  Mr.  Dun- 
stan has  not  paid  the  amount  of  his  subscription  to  my 
knowledge.  Mr.  Bradford  was  directed  to  make  call.  The 
call  was  made  to  my  knowledge.  I  saw  the  form  of  the  no- 
tice. He  exhibited  them  each  time.  It  called  for  payment. 
We  notified  delinquents  from  month  to  month.  We  did 
not  sell  any  stock  until  all  was  due.  We  then  advertised 
according  to  by-law  and  sold  at  Court  House  door.  We  de- 
clared the  stock  forfeited  before  advertisement  and  sale  in 
regular  meeting  of  the  Board  of  Directors  according  to  sec- 
tion 25  of  our  by-laws.  Dunstan's  stock  sold  for  $300.00. 
Balance  due  from  him  $200.00.  Mr.  Bradford  made  de- 
mand. Dunstan  subscribed  before  incorporation  or  organi- 
zation. $80,000.00  made  up  on  night  of  July  1st,  1895. 
It  was  not  made  up  on  the  morning  of  July  1st,  1895. 
There  was  no  subscription  in  excass  of  $80,000.00." 

The  subscription  agreement  signed  by  the  defendant  (who- 
agreed  to  take  five  shares  of  stock)  was  as  follows: 

"We,  the  undersigned,  mutually  agree  with  each  other 
that  we  will  take  and  pay  for  the  number  of  shares  oppo- 
site our  names  hereby  subscribed  as  stock  in  a  Cotton  Fac- 
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tor}'  to  be  erected  in  or  near  Elizabeth  City,  N.  C,  and  to 
pay  for  each  share  of  stock  the  sum  of  One  Hundred  Dol- 
lars as  follows:  5  per  cent,  when  temporary  organization  is 
made,  5  per  cent,  in  thirty  days  thereafter,  and  balance  in 
monthly  installments  of  not  more  than  10  per  cent.,  provid- 
ed this  shall  not  be  binding  unless  $80,000.00  is  subscribed 
bv  Julv  1st,  1805.*' 

Section  25  of  the  by-laws  of  the  Company  was  as  follows: 

**If  any  stockholder  shall  fail  to  pay  his  installment  when 
called  bv  the  Board  of  Directors  for  two  months,  the  stock  of 
such  delinciuent  mav  Ix?  declared  forfeited  bv  the  Board  of  Di- 
rectors  and  sold  for  account  of  such  delinquent,  publicly,  after 
thirty  day's  notice,  and  the  net  proceeds  of  such  sale  be  ap- 
plied first  to  the  payment  of  all  amounts  due  upon  such 
stock  and  the  balance,  if  any,  paid  to  delinquent;  Provided, 
however,  that  the  forfeiture  and  sale  of  the  stock  of  anv  de- 
linc}uent  shall  not  release  him  from  his  original  subscrip- 
tion; and  such  delinquent  shall  forfeit  his  right  to  vote  at  all 
meetings  of  stockholders.  And  no  subscriber  shall  be  en- 
titled to  vote  at  any  meeting  of  the  stockholders  until  he 
shall  pay  at  least  one  assessment." 

D.  B.  Bradford,  for  plaintiff,  testified:  "I  was  Secretary 
and  Treasurer  of  the  Elizabeth  Citv  Cotton  Mills  from  Julv 
1,  1895,  to  December,  1896.  Then  I  gave  up  Treasurer's 
place.  Dunstcm's  subscription  was  handed  me.  I  sent  him 
notices  just  as  I  did  the  others  each  month.  The  notices 
w^ere  mailed.  The  sale  of  this  stock  at  the  courthouse  door 
was  advertised  and  sold  according  to  By-Laws.  Mr.  Dun- 
stan's  stock  was  bought  by  Mr.  T.  (r.  Skinner.  He  paid  the 
monev  and  I  issued  the  stock.  Skinner  did  not  buv  for 
company.     Sale  was  bona  fide." 

Defendant,  for  himself,  testified  as  follows:  "I  do  not 
know^  that  J.  A.  Temple  was  solvent  at  the  time  of  his  sub- 
scription.    I  am  defendant.     I  was  present  in  couilhouseon 
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night  of  July  1st,  1895,  only  as  a  citizen.  The  house  was 
one-third  or  one-half  full  of  people.  Plenty  who  did  not 
subscribe.  I  do  not  think  I  voted  on  any  question  that 
night.  I  left  before  the  organization.  I  usually  retire  early. 
Have  paid  nothing  on  stock.  Have  never  attended  any 
meeting.  Received  By-Laws  eleven  days  after  sale  of  my 
stock.  I  never  saw  mv  stock  advertised.  I  examined  the 
bulletin  board  when  it  was  organized  and  never  saw  my 
name.  I  was  here.  I  don't  think  I  was  present  when  it 
was  announced  that  $80,000.00  had  been  subscribed. 

D.  B.  Bradford  recalled  bv  defendant,  testified:  *^I  do  not 
know  as  to  the  solvency  of  all  the  subscribers  to  the  $80,- 
000.00  capital  stock  of  plaintiff  company.  Some  have  paid 
and  some  have  not  paid.  Some  who  subscribed  and  have 
paid  are  insolvent  and  some  who  subscribed  and  have  not 
paid  are  insolvent." 

Defendant  requested  the  court  to  charge  the  jury  as 
follows: 

1.  If  you  find  from  the  evidence  that  plaintiff  forfeited 
and  sold  the  stock  of  defendant  in  accordance  with  Section 
25  of  its  Bv-Laws,  then  vou  will  answer  the  issue,  NO. 

2.  Upon  all  the  evidence  the  court  instructs  you  to  answ- 
er the  issue,  NO. 

3.  If  you  find  from  the  evidence  that  the  full  amount  of 

I. 

$80,000.00  stock  was  not  subscribed  until  the  night  of  July 
1st,  1895,  then  $80,000.00  was  not  subscribed  by  July  1st, 
1895,  and  you  will  answer  the  issue,  NO. 

His  Honor  declined  to  so  instruct  the  jury  and  charged 
that  if  they  believed  all  the  evidence  they  would  answer 
the  issue  $200.00.  The  jury  returned  a  verdict  for  $200.00 
and  costs  of  action  and  from  the  judgment  thereon  defen- 
dant appealed. 

Mr,  O.  W,  Ward,  for  plaintiff. 
No  counsel  for  appellant. 


16  IN  THE  SUPREME  COrRT.  [121 


("OTTON  Mills  v.  Dunstan. 


Clark,  J.:  The  agreement  was  that  the  subscription  was 
not  to  be  binding  unless  the  sum  of  $80,000  was  subscril)ed 
"by  Julv  1."  The  full  amount  named  was  subscribed  at 
the  meeting  held  on  the  night  of  July  1.  This  was  a  per- 
fonnance  of  the  condition.  "By"  has  many  significations^ 
but  when  used  to  designate  a  terminal  point  of  time  it  is 
defined  by  the  Century  Dictionarj'  to  mean  "not  later  than/' 
"as  early  as."  The  Standard  defines  it  "not  later  than,'' 
and  Wel)ster  "not  later  than,"  "as  soon  as."  The  condition 
therefore,  "by  July  1"  meant  that  the  whole  amount  should 
be  subscrilx?d  "not  later  than"  July  1.  It  has  been  held 
that  a  bill  or  note  for  the  payment  of  money  "by  Noyember 
1"  is  due  on  that  day,  Preston  y.  Dunham,  52  Ala.  217; 
Randolph  on  Com.  Paper,  Section  110.  A  note  payable  "by 
20th  of  May"  is  due  on  that  day,  Stevens  y.  Blount,  7 
Mass.,  240;  1  Daniel  Neg.  Inst,,  Sec.  43.  In  like  manner 
a  promise  to  pay  "against  2oth  of  December"  is  due  on  that 
day,  Goodloe  y.  Taylor,  10  N.  C.,  458.  A  note  payable 
"on  or  by"  a  certain  day  is  payable  on  that  day,  Massiew 
Belford,  08  111,  298.  A  contract  to  deliyer  "900  bushels 
of  barley  by  Noyember  1,"  is  performed  by  its  delivery  on 
or  before  that  day.   Coonley  y.  Anderson,  1  Hill  N.  Y.,  519. 

The  evidence  is  uncontradicted  that  the  stock  was  duly 
advertised  and  sold  in  accordance  with  the  terms  of  the 
company's  by-laws,  notice  first  having  been  sent  the  defend- 
ant by  mail,  who  admits  receipt.  Ilis  denial  of  haying  seen 
the  advertisement  has  no  bearing.  It  is  true  that,  in  the 
absence  of  statutory  authority,  the  power  to  declare  stock 
forfeited  for  non-payment  of  assessments  is  not  inherent  in 
a  corporation  (23  Ant,  &  Eng.  Enc,  818),  but  The  Code, 
Sec.  664,  empowers  corporations  to  provide  by  their  by- 
laws, inter  alia,  "the  mode  of  selling  shares  for  non-pay- 
ment of  assessments."  The  by-law  in  this  case  is  a  reason- 
able one.     The  defendant  has  been  unfortunate  but  he  has 
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no  valid  ground  of  objection  to  the  proceeding  by  which  he 
has  both  lost  his  stock  and  teen  adjudged  to  pay  the  differ- 
ence between  his  subscrii)tion  and  the  price  for  which  the 
stock  was  sold.  He  would  have  avoided  all  loss,  if  he  had 
paid  for  his  stock  according  to  the  terms  of  his  subscription. 
The  other  stockholders  had  k  right  to  hold  him  to  his  con- 
tract. If  this  were  not  so,  all  corporate  enterprises  would 
fail  in  the  teginning. 

No  error. 


F.    M.    COOK  V.    GUIRKIN  &  CO. 

Action  to  Cancel  Note — Trial — Issue — Verdict  of  Jury 

— Meaning  of. 

In  the  trial  of  an  action  brought  by  plaintiff  to  restrain  the  sale  of  lands 
ander  a  mortgage  securing  a  note  and  for  cancellation  of  the  note, 
the  allegation  was  that  the  note  had  been  paid  by  the  proceeds  of 
the  sale  of  bonds  lodged  with  the  defendants  as  collateral  for  the  note 
and  other  indebtedness  and  that  there  was  a  balance  due  the  plain- 
tiff after  the  payment  of  all  his  indebtedness.  The  answer  denied 
that  plaintiff's  note  had  been  paid  except  to  the  extent  of  a 
small  amount  for  which  credit  had  been  given  and  the  defendants 
had  accounted  to  plaintiff  for  the  bonds  held  as  collateral.  The  is- 
sues submitted  were,  "Has  the  note  of  f  464. 60  described  in  the 
complaint  been  paid?"  and  "what  amount  is  due  plaintiff  from  de- 
fendant?'' The  jury  found  that  the  note  had  not  been  paid  and  that 
the  defendants  owed  the  plaintiffs  a  certain  sum.  Held,  that  the 
response  to  the  second  issue  could  mean  nothing  else  than  that  the 
amount  was  due  as  a  balance,  principal  and  interest,  by  the  defend- 
ants to  the  plaintiff  on  the  day  of  trial  after  the  payment  of  the 
other  debts  for  which  the  bonds  were  hypothecated  and  judgment 
was  properly  rendered  in  favor  of  the  defendants  for  the  difference 
between  the  amount  of  the  notes,  principal  and  interest  on  the  day 
of  trial,  and  the  amount  due  by  defendants  to  plaintiff  as  found  by 
the  jury. 

Civil  Action  tried  before  Bryan,   J,,  and  a   Jury  at 
Spring  Term,  1897,  of  Pasquotank  Superior  Court.     There 

121—3 


18  IN  THE  SUPREME  COURT.  [121 


Cook  v.  Guirkin. 


was  judgment  for  the  defendants  and  plaintiff  appealed. 
The  facts  appear  in  the  opinion  of  the  Court. 

Messrs.  E.  F.  Aydlett  and  G.  W.  Ward,  for  plaintiff 
(appellant). 

No  counsel  contra, 

MoNT(}OMERY,  J.:  The  plaintiff,  in  his  complaint  for  first 
cause  of  action,  alleged  that  the  defendants  were  about  to 
have  sold  through  the  trustee,  a  tract  of  land  under  the 
power  contained  in  a  deed  of  trust  made  by  him  and  his 
wife  to  C.  (xuirkin  to  secure  plaintiff's  note  of  $464,60  paya- 
ble to  the  defendants,  notwithstanding  that  the  note  had 
been  paid  in  full  by  the  plaintiff  to  the  defendants.  The 
plaintiff  for  a  second  cause  of  action  alleged  that  he  had 
placed  in  the  hands  of  the  defendants  County  Bonds  with 
coupons  attached  of  the  value  of  more  than  $1,500,  as  a  col- 
lateral security  for  his  note,  and  other  matters;  that  the  de- 
fendants had  collected  the  money  on  the  bonds  and  coupons 
but  had  failed  to  account  with  him  for  the  same,  and  that 
they  owed  him  $500,  as  a  balance,  after  all  the  indebtedness 
for  which  the  bonds  had  been  hypothecated  had  been  paid. 
The  prayer  of  the  plaintiff  was — 

1.  That  the  defendants  be  restrained  from  having  a  sale 
made  of  his  property  by  the  trustee. 

2.  For  an  account. 

3.  For  the  can'cellation  of  his  note  and  mortgage. 

4.  For  $500,  or  whatever  amount  should  be  found  due 
plaintiff,  and  interest  on  the  same. 

The  defendants  in  their  answer  deny  that  payment  of  the 
plaintiff's  note  to  them  had  been  made,  except  to  the 
amount  of  $27.78  on  December  31,  1888,  and  they  aver  that 
they  had  accounted  with  the  plaintiff.for  the  County  Bonds 
and  coupons  placed  in  their  hands  by  the  plaintiff,  and  that 
they  owed  him  nothing  on  that  account.   The  issues' were — 
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1.  Has  the  note  of  $4(34.60,  described  in  the  complaint 
been  paid? 

2.  What  amount  is  due  plaintiff  from  defendant? 

The  last  issue  is  not  as  clear  as  it  might  have  been  made 
but,  when  read  carefully  in  connection  with  the  pleadings, 
appears  clear.  The  two  matters  to  be  settled  between  the 
parties,  were,  first,  had  the  plaintiff's  note  to  the  defendants 
been  paid?  Second,  What,  if  anything,  did  the  defendante 
owe  the  plaintiff  on  account  of  the  collection  of  the  plain- 
tiffs County  Bonds  and  coupons?  The  jury  found  that  the 
note  of  the  plaintiff  to  the  defendants  had  not  been  paid, 
and  that  the  defendants  owed  the  plaintiff  $484.  Upon  the 
pleadings  the  response  to  the  second  issue  could  mean  noth- 
ing else  than  that  the  amount  was  due  as  a  balance,  principal 
and  interest,  by  the  defendants  to  the  plaintiff  on  the  day 
of  trial,  after  the  payment  of  the  debts  for  which  the  County 
Bonds  had  been  hypothecated.  It  could  not,  as  the  plain- 
tiff's counsel  contended  here,  mean  that  the  amount  was  due 
when  the  County  Bonds  and  coupons  were  collected  by  the 
defendants.  It  must  be  presumed  that  the  verdict  of  the 
jurj^  spoke  as  of  the  day  of  trial. 

The  difference,  then,  between  the  amount  of  the  note,  prin- 
cipal and  interest,  on  the  day  of  the  trial  and  $484,  the 
amoimt  due  by.  defendants  to  plaintiff  as  found  by  the  juiy, 
is  the  amount  to  which  the  defendants  are  entitled  to  judg- 
ment, and  for  which  amount  His  Honor  rendered  the 
judgment. 

No  error. 
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A.   L.  PENDLETON   v.    ELECTRIC  LIGHT  COMPANY. 

Contract — Consideration — Breach  of  Contract — Cdtise 

of  Action. 

1.  Where  parties  to  a  contemplated  litigation  agreed  that  the  disputed 

matters  should  be  submitted  to  and  heard  by  the  Judge  at  the  next 
ensuing  Term  of  the  Superior  Court  upon  complaint,  answer  and 
the  evidence,  without  summons  being  issued,  and  that  his  judgment 
on  such  hearing  should  be  final  and  that  either  party  failing  to  com- 
ply with  such  agreement  should  forfeit  and  pay  to  the  other  an  agreed 
sum  which  might  be  sued  for  and  recovered  at  any  time  after  refusal 
to  comply  T^ith  such  agreement;  Held,  that  such  contract  was  not 
illegal  or  against  public  policy  and  was  founded  upon  good  and  suf- 
ficient consideration,  so  tliat  its  violation  gave  a  right  of  action 
against  the  party  in  default  for  the  whole  of  the  sum  agreed  upon 
as  liqui4ated  damages. 

2.  The  failure  of  the  plaintiff  in  such  contemplated  action  to  take  any  steps 

toward  bringing  the  matter  to  a  hearing  at  the  appointed  term  of 
Court,  except  a  motion  to  file  his  complaint  made  late  in  the  after- 
noon of  the  last  day  of  the  Term  and  just  as  the  Judge  was  prepar- 
ing to  leave  the  bench,  was  not  a  compliance  with  the  terms  of  the 
agreement,  under  which  the  adverse  party  had  the  right  to  expect 
that  the  complaint  would  be  tiled  regularly  and  in  good  time  and 
that  the  trial  of  the  matter  would  be  in  the  Court  House  and  in  the 
usual  hours  of  business. 

Civil  action  tried  at  July,  1897  special  Term,  of  Pasquo- 
tank Superior  Court,  before  Greene,  */.,  and  a  jury.  There 
was  a  verdict  for  the  plaintiff  and  from  the  judgment 
thereon  defendant  appealed. 

Mr.  E.  F.  Aydlett,  for  defendant  (appellant). 
Messrs.   I.   M.  Meekins  and  Shepherd  &  Busbee,  for 
plaintiff. 

Montgomery,  J. :  The  plaintiff  and  the  defendants  had  a 
matter  in  controversy  and  in  order  that  it  might  be  expedi- 
tiously and  inexpensively  adjusted  and  settled,  they  entered 
into  the  following  agreement:  "It  is  mutually  agreed  by 
both  parties  that  the  question  involving  the  ownership  of 
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the  Electric  Light  Fixtures  in  the  hotel  Arlington,  which 
were  placed  there  by  said  Electric  Light  Co.  for  the  Goode 
Bros,  shall  be  submitted  to  the  Judge  at  the  next  t^nn  of 
the  Superior  Court  of  Pas(|uotank  County;  that  a  jury'  trial 
shall  be  waived,  and  the  Judge  shall  hear  the  ca.se  upon  the 
complaint  and  answer  and  the  evidence,  without  summons 
being  issued,  and  his  judgment  shall  be  final.  Either  party 
failing  to  comply  with  this  contract  shall  forfeit  and  pay  to 
the  other  the  sum  of  $100,  and  the  said  forfeiture  may  be 
recovered  against  the  party  so  failing  to  comply  at  any  time 
after  the  refusal  to  comply." 

The  contract  is  not  illegal;  it  is  not  against  public  policy. 
Is  it,  though,  founded  on  a  consideration  good  and  sufficient 
so  as  to  give  either  party  upon  a  violation  of  it  a  right  of 
action  against  the  other?  We  are  of  the  oj)inion  that  it  is. 
It  was  undoubtedly  for  the  benefit  of  l3oth  parties  that  the 
question  between  tliem  should  be  heard  by  a  court,  of  com- 
petent jurisdiction  at  the  very  earliest  day  possible,  that  the 
harrassment  and  woriT  of  a  law  suit  should  l)e  ended  and 
the  expense  should  be  reduced  to  the  lowest  |X)ssible  amount. 

This  is  the  construction  of  the  contract  though  the  bene- 
fits are  not  expressly  cited  therein;  and  also  it  was^  stipu- 
lated that  the  contemplated  litigation  should  end  with  the 
decision  of  the  Judge  of  the  Superior  Court — that  his  decision 
should  be  final.  The  costs  of  the  original  process  both  as 
to  issue  and  serv^ice  were  to  be  saved,  and  the  matter  was  to 
be  heard  at  a  term  of  the  court  earlier  than  that  in  which 
causes  are  tried  in  the  usual  course  of  the  courts.  The  de- 
fendants did  not  set  up  as  a  defence  that  the  forfeiture  set 
out  in  the  contract  was  either  unjust  or  disproportionate  to 
the  damage  sustained  by  the  plaintiff  by  reason  of  the  vio- 
lation of  the  contract  bv  the  defendant,  and  as  it  was 
liquidated  the  defendant  is  bound  for  the  whole  amount  if 
it  should  turn  out  that  it  has  not  complied  witli  the  contract. 
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establishing  the  lines  between  the  lands  of  plaintiff  and 
those  of  defendants. 

Plaintiff  claims  title  directly  under  a  deed  from  J.  W. 
Albertson,  trustee,  dated  April  the  6th,  1894.  The  descrip- 
tion of  the  lands  contained  in  this  deed  are  as  follows: 
'^Beginning  at  the  sound  on  S.  A.  Baum's  line,  and  running 
along  said  line  to  a  post  in  the  land;  thence  a  straight 
line  to  a  certain  ditch;  thence  along  said  ditch,  at  the  cor- 
ner of  the  ditch,  to  Dalby's  line;  thence  along  said  line  to  the 
sound,  thence  along  the  sound  to  the  tirst  station:  contain- 
ing,  by  estimation,  fifty  (50)  acres  more  or  leas.  Also,  all 
my  right,  title  and  interest  in  and  to  the  marsh  land  ad- 
joining said  tract,  containing,  by  estimation,  twenty-five  (25) 
acres  more  or  less,  together  with  all  my  right,  title  and  in- 
terest in  and  to  the  balance  of  the  one  hundred  and  fifty 
acres  formerly  held  by  Stephen  Barnett  and  Steplien  Casey, 
the  whole  tract  containing  one  hundred  acres,  more  or  less, 
of  high  land,  and  twenty-fiye  acres  of  marsh  land." 

The  description  contained  in  the  deed  of  Stephen  B.  Casey 
to  James  L.  Barnett  is  as  follows:  "A  certain  piece  or  par- 
cel of  land  lying  on  Roanoke  Lsland,  joining  the  lands  of 
Solomon  A.  Baum,  known  as  the  Daniel  Baum  land,  con- 
taining seyenty-fiye  acres,  more  or  less."  And  the  deed 
from  Stephen  Barnett  to  F.  A.  Porter  contains  the  following 
description:  *^\  certain  tract  or  parcel  of  land  on  Roanoke 
Island,  l)eing  the  half  of  the  tract  bought  by  me  and  Stephen 
B.  Casey  of  John  Etheridge,  it  being  the  tract  I  now  reside 
on,  binding  the  sound,  containing  fifty  acres,  more  or  less, 
as  will  appear  by  the  deed  of  division,  28th  of  July,  from 
Stephen  B.  Casey  to  me,  bounded  as  follows:  Beginning  at 
the  sound  in  S.  A.  Baum' s  line,  thence  said  line  to  a  post  in 
the  line,  thence  a  straight  line  to  a  certain  ditch,  thence 
said  ditch,  at  the  corner  of  the  ditch,  to  Dalby*s  line,  thence 
said  line  to  the  sound,  thence  along  the  sound  to  first  sta- 
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tion,  containing,  by  estimation,  fifty  acres,  more  or  less.  I 
also  sell  and  convev  at  the  same  time  to  the  said  F.  S.  Proc- 
ter  and  his  heirs  forever  all  my  right  and  title  to  the  marsh 
land  adjoining  the  aforesaid  tract  containing,  by  estimation, 
twentv-five  acres,  more  or  less.  I  sell  and  convev  to  the 
said  Procter  and  his  heirs,  forever,  all  my  right  and  title  in 
the  balance  of  the  one  liundred  and  fifty  acres  held  by  me 
and  Stephen  Casey,  the  whole  tract  containing  one  hundred 
acres,  more  or  less,  of  high  land  and  twenty-five  of  marsh 
land." 

The  plaintiff*  resides  upon  the  land  included  in  the  first 
boundary  contained  in  his  deed,  the  fifty  acre  tract,  and  he 
has  no  possession  outside  of  this  boundarj%  unless  the  pos- 
session of  this  fifty  acres  gives  him  a  constructive  possession 
of  the  other  lands  claimed  bv  him.  He  says  in  his  testi- 
mony  that  he  has  no  possession  outside  of  this  boundary 
and  does  not  claim  to  have.  But  it  is  claimed  for  the  plain- 
tiff" that  he  meant  by  this  that  he  had  not  the  actual  pos- 
session— poHsemo  pedhH — and  it  seems  to  us  that  this  con- 
struction of  his  evidence  would  onlv  be  fair  to  him. 

This  Act  was  intended  to  take  the  place  of  Chapter  48  of 
The  Code,  which  it  repeals.  It  is  a  new  mode  of  procession- 
ing land.  It  ])rovides  that  the  owners  of  land  may  have 
the  benefit  of  this  statute;  and  it  provides  that  ^'occupation" 
:shall  constitute  sufficient  ownership  to  entitle  the  party  to 
the  benefit  of  this  Act.  We  suppose  the  word  ^'occupation" 
is  used  in  the  sense  of  possession.  To  give  it  this  meaning 
is  more  favorable  to  the  claimant  than  "occupy."  It  is 
more  comi)rehensive  and  in  conformity  with  legal  parlance. 

There  is  but  one  exception  presented  by  the  record,  and 
that  is  to  the  charge  of  the  court  upon  the  first  issue,  to-wit: 

"Are  the  lines  on  the  map,  beginning  at  blue  G,  thence 
to  blue  F,  thence  to  red  B,  thence  to  red  C,   thence  to  blue 
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G,  the  true  boundan^  lines  between  the  lands  of  the  plaintiff 
and  the  lands  of  the  defendants?"  The  burden  of  this  issue 
was  upon  the  plaintiff. 

The  Court  was  asked  to  charge  the  jury  that  if  they  be- 
lieved all  the  evidence  they  should  find  this  issue  **no."  The 
Court  gave  this  instruction  and  the  plaintiff  excepted.  The 
boundary  designated  in  the  issue  did  not  only  cover  the 
fifty  acre  tract,  upon  which  plaintiff  resides,  but  also  a  large 
body  of  land  outside  of  the  fiftv  acre  boundary.     He  had 

•/  «r'  ft' 

no  possession  of  any  land  outside  of  the  fifty  acre  boundary, 
unless  it  be  a  constructive  possession  arising  from  the  fact 
that  he  was  in  the  actual  possession  of  the  fifty-acre  bound- 
ary. This  he  could  not  have,  as  the  fifty-acre  tract  was- 
separated  from  the  other  lands,  claimed  by  the  plaintiff,  by 
distinct  lines  and  boundaries.  Loft'm  v.  Cobb,  46  N.  C.,. 
406.  This  being  so,  the  plaintiff  could  not  maintain 
his  action  upon  the  ground  of  possession.  And  to  entitle 
him  to  do  so,  he  must  rely  upon  his  title.  In  this  he  utterly 
failed.  He  showed  no  title  out  of  the  State.  He  failed  to 
connect  his  title  with  Barnett  and  (-asev.  He  failed  to 
show  possession  .by  himself,  or  any  one  else,  of  the  land 
claimed  outside  of  the  fiftv-acre  boundarv\  Indeed,  the 
descriptions  given  of  the  land,  claimed  by  the  plaintiff  out- 
side of  the  fifty-acre  tract,  are  so  indefinite,  vague  and  un- 
certain, as  to  make  them  incapable  of  being  located.  We 
therefore  fail  to  see  error  in  this  ruling  of  the  Court,  and  the 
judgment  must  be  affinned. 

There  was  some  question  made  as  to  the  costs.  And  if 
that  question  is  properly  before  us  now,  we  see  no  error  in 
this  respect,  as  the  plaintiff  utterly  failed  to  establish  his 
contention,  and  both  issues  were  found  against  him. 

Affirmed, 
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LOVEY  NICHOLSON   v.   C0M:MISSI0NERS  OF   DARE  COUNTY. 

Action  for  Mandamus — Municipal  Corporation — Notice 
under  Section  757  of  the  Code — Practice. 

When  a  judgment  has  been  obtained  against  a  County  or  other  Municipal 
Corporation,  it  is  not  necessary  that  notice  as  required  in  certain 
cases  by  Section  757  of  The  C<fde  should  be  given  before  biinging  an 
action  for  mandamus  to  compel  the  payment  of  the  judgment. 

Civil  action  for  mandamus  tried  at  Spring  Term,  1897, 
of  Currituck  Superior  Court  before  Bryan,  J.,  on  com- 
plaint and  demurrer.  The  defendant  demurred  ore  tenus 
to  the  complaint,  and  moved  to  dismiss  the  action  upon 
the  ground  that  the  complaint  did  not  contain  facts  suf- 
ficient to  constitute  a  cause  of  action,  in  that  it  did  not 
contain  the  allegations  required  in  section  757  of  Tlie 
Cods  of  North  Carolina.  The  Court  sustained  the  de- 
murrer, and  said  the  action  should  be  dismissed.  Before 
the  judgment  dismissing  the  same  was  signed,  the  plaintiff 
asked  leave  to  amend,  so  as  to  embrace  the  language  of 
Section  757  of  Hie  Code.  The-  Court  refused  to  allow  the 
amendment  and  signed  the  judgment  sustaining  the  de- 
murrer and  dismissing  the  action.  From  this  judgment  the 
plaintiff  appealed. 

Mr.  W.  B.  Shaw,  for  plaintiff  (appellant). 
Mr,  E,  F.  Aydletty  for  defendant. 

FuRCHES,  J.:  This  is  an  action  of  mandamus  to  enforce 
the  payment  of  a  judgment  of  the  County  of  Currituck 
against  the  County  of  Dare,  which  judgment,  the  plaintiff 
alleges  in  her  complaint,  has  been  assigned  to  her  and  that 
she  is  the. owner  thereof     These  allegations  were  denied  by 
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defendant's  answer,  and  this  court  has  twice  held  that  the 
plaintiff'^s  testimony  failed  to  show  that  she  was  the  assignee 
and  owner  of  this  judgment.     119  N.  C,  20,  and  118  N.  C,  30. 

But  when  the  case  came  on  for  trial  at  Spring  Term, 
1897,  the  defendant  abandoned  its  answer  and  demurred  ore 
tenus  to  the  complaint;  and  assigned  as  grounds  of  demurr- 
er that  plaintiff*  had  not  complied  literally  w4th  the  terms 
of  Section  757  of  The  Code  in  making  demand  before 
bringing  suit.  And  it  seems  from  the  authorities  cited  that 
this  objection  would  be  fatal  to  the  plaintiff's  action  if  it  is 
a  case  recjuiring  a  demand  before  bringing  suit.  The  de- 
fendant relies  on  SJiiehh  v.  Durham,  118  N.  C,  450,  as  au- 
thority for  demurring  at  this  time  and  in  this  way;  while 
the  plaintiff  cites  and  relies  on  Shields  v.  Durham^  supra, 
Sheldon  v.  Asheville,  119  N.  C,  606,  and  Frisby  v.  Mar- 
shall, 119  X.  C,  570,  to  sustain  her  contention  that  it  was 
not  necessarv  to  make  the  demand  required  bv  Section  757 
before  commencing  her  action. 

The  case  of  Shieldii  v.  Durham  certainly  sustains  the 
contention  of  the  defendant  as  to  the  time  and  manner  of 
making  this  objection  to' the  plaintiffs  action.  But  w^  do 
not  say  that  it  applies  to  the  matter  of  notice  in  this  case. 
It  is  not  necessary  that  we  should  do  so,  as  our  opinion  rests 
upon  a  different  reason. 

The  plaintiff  alleges  that  judgment  has  heretofore  been 
recovered  against  the  defendant,  and  the  defendant  being  a 
municipal  corporation  the  judgment  of  the  court  could  not 
be  enforced  by  the  ordinary  executioii.  These  facts  being 
admitted  by  the  demurrer  entitles  the  plaintiff  to  the  writ 
of  mandamus,  which  writs  in  such  cases  are  executionary 
in  their  nature  and  purpose.  High  Ex.  Legal  Rem.  (3rd 
Ed.)  Sec.  365,  365a. 

It  must  be  presumed  that  the  notice  required  by  Section 
757  of  The  Code  was  given  or  waived  when  the  ^action  was 
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brought,  upon  which  judgment  was  recovered  against  the 

defendant.     And  there  is  no  greater  reason  for  notice  to  be 

given  before  demanding  this  executionarv  process  to  enforce 

the  judgment,  than  there  would  have  been  for  giving  notice 

that  the  plaintiff  was  about  to  have  execution  issued.     The 

demurrer  should  have  been  overruled. 

There  is  error.  * 


CLERK'S  OFFICE  v.  COMMISSIONERS  OF  CARTERET  COUNTY. 

Costs — Appeal  in  Criminal  Cases — Liability  of  County 

for  Costs, 

1.  Costs,  in  this  State  are  entirely  creatures  of  legislation  and  do  not  exist 

without  it. 

2.  There  being  no  statute  authorizing  it,  the  officers  of  this  Court  are  not 

entitled  to  collect  from  a  coi^nty  the  costs  accruing  in  this  Court 
on  appeal  in  a  criminal  case  when  the  defendant  was  allowed  to  ap- 
peal without  bond  and  without  an  order  allowing  him  to  appeal  in 
forma  pauperis  and  is  insolvent. 

This  was  a  rule  on  the  Commissioners  of  Carteret  Countj^ 
to  show  cause  why  they  should  not  pay  the  fees  claimed  by 
the  Attorney  General  and  Clerk  of  the  Supreme  Court  in 
State  V.  Turner  and  Noe  and  Hassell.  Indictments  against 
those  defendants  were  found  in  Carteret  County,  but  tried  in 
Jones  County,  where  they  were  convicted,  and  on  appeal  the 
judgments  were  affirmed.  119  N.  C,  841.  They  gave  no 
undertaking  on  appeal,  nor  certificate  of  inability  to  do  so,, 
and  upon  execution  the  Sheriff  returned  "No  property,"  etc. 
The  question  was  submitted  to  this  Court  as  to  the  liability 
of  the  County. 

Mr,  C.  L.  AbeniathytoT  Commissioners. 

FuRCHES,  J.:  This  is  a  rule  upon  the  Commissioners  of 
Carteret  to  show  cause  why  the  County  should  not  pay  the 
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costs  due  the  officei's  of  this  Court  in  three  criminal  cases 
where  the  defendants  had.  been  allowed  to  appeal  to  this 
Court  without  giving  bond,  or  without  any  order  of  the 
Court  allowing  them  to  appeal  as  paupers,  and  they  are  in- 
solvent. The  rule  was  granted  under  the  ruling  in  Clerk^s 
Office  V.  Commvmoners  of  Richmond^  79  N.  C.  598,  and 
the  conclusion  arrived  at  in  that  case  seems  to  justify  the 
rule  in  this  case.  It  is  distinctly  held  in  Clerk^s  Office  v. 
Commissioners  of  Richmond,  79  N.  C,  598,  that  Section 
739  of  Tlie  Code  giving  half  fees  in  certain  cases,  did  not 
apply  to  fees  due  this  office.  And  the  Court  concluded  from 
this  fact  that  the  officers  of  this  Court  were  entitled  to  full 
fees  against  the  County.  But  this  conclusion  seems  to  be  a 
7ion  seqwitur.  The  conclusion  would  have  been  justified 
if  the  officers  of  this  Court  had  been  entitled  to  these  fees,  ag 
against  the  County,  before  the  enactment  of  the  law  con- 
tained in  section  739.  But  this  does  not  seem  to  have  been 
the  case,  and  we  find  no  legislation  to  justify  the  conclusion 
arrived  at  in  Clerk! s  Office  v.  Commissioners  of  Richrrvrnvdy 
supra.  It  has  been  frecjuently  held  by  this  Court  that  costs, 
in  this  State,  are  entirely  creatures  of  legislation,  and  with- 
out this  they  do  not  exist.  Guilford  v.  Commissioners,  120 
N.  C,  23,  27  S.  E.,  94;  State  v.  Massey,  104  N.  C,  877,  10  S. 
E.  608;  Merrimon  v.  Commissioners,  106  N.  C,  369,  11  S.  E., 
267;  State  v.  Shuffler,  119  N.  C,  867,  26  S.  E.,  94.  This 
being  so,  and  there  being  no  statute  authorizing  the  officers 
of  this  Court  to  collect  these  costs  out  of  the  respondents,  the 
rule  must  be  discharged. 

Rule  discharged. 
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P.  C.  CREEKMORE  et  al.  v.  W.  M.  BAXTER  et  al. 

Action  to  Recover  Land — Mortgage  by  Lunatic — Dealings  tmth 
Lunatic  or  Person  non  compos  mentis — Fraud  in  Law — 
Trial — Issues. 

1.  Idiots,  lunatics  and  persons  otherwise  non  compos  mentis^  being  incom- 

petent to  enter  into  any  valid  contract,  every  person  who  deals  with 
them,  knowing  their  incapacity,  is  deemed  to  perpetrate  fraud  upon 
them  and  their  rights,  and  equity  will  set  aside  such  contracts  upon 
the  ground 'of  such  fraud,  charging  the  lunatic  with  only  such  bene- 
fits as  he  actually  received  from  the  transaction. 

2.  Where,  in  the  trial  of  an  action  to  recover  land  which  had  been  sold  un- 

der a  mortgage  executed  by  a  person  alleged  to  be  non  compos  mentis, 
the  jury  found  that  the  mortgagor  was  a  lunatic  at  the  time  of  the 
transaction  and  that  the  mortgagee  had  knowledge  of  the  incapacity 
of  the  grantor,  an  additional  finding,  in  response  to  an  issue  sub- 
mitted at  the  request  of  the  defendant,  that  no  actual  ffkud  was 
practiced  by  the  mortgagee  upon  the  mortgagor  was  not  inconsis- 
tent with  the  other  findings,  no  actual  fraud  having  been  charged 
in  the  pleadings. 

Civil  action  for  the  recovery  of  land,  tried  before  Bryan, 
J.,  and  a  jury,  at  Spring  Term,  1897,  of  Camden  Superior 
Court.  There  was  judgment  for  the  plaintiffs  on  the  ver- 
dict set  out  in  the  opinion  of  the  Court,  and  defendants 
appealed. 

Mr.  G.  W.  Ward,  for  appellant. 
Mr.  E.  F.  Aydletty  for  appellee. 

Douglas,  J.:  This  is  an  action  brought  by  the  plaintiffs 
to  recover  land  belonging  to  their  ancestor,  John  0.  Kelly, 
and  sold  under  a  mortgage  alleged  to  have  been  executed 
by  him,  if  at  all,  while  insane,  his  insanity  being  then 
known  to  the  mortgagee.  By  successive  sales  the  land  came 
into  the  possession  of  the  mortgagee,  0.  F.  Baxter,  and  upon 
his  death  descended  to  the  present  defendants.  The  follow- 
ing issues  were  submitted  to  the  jury  and  answered: 

1.     Was  John  O.  Kelly  competent  to  make  a  deed  at  the 


[121 


:m\mtnr 


.t^  msweri 


.-t.r.L.    r.«-unaritv 


.•*' 


I.-  'iTinun^. 


.^« 


•^rrr-t-tt  ni 


_ —         ■  ■  ■.•  ■  li  !i   -i  rht> 


•      ^"f  • 


BtiX'fr'? 


.      »        V  I-     V     r  -         .^^ — 

(  fffft       \W       „',     ^     «•//,     ;j  - 


—    -   ^    *      --,. .  :•  •-.  T^      \\ 
^■.  "•-  ~:-.~  '".>   :-r*i  or  an 


V  -V  ;^>*x 


I 


N.  C]  SEPTEMBER  TERM,  1897.  33 


Creekmorb  v.  Baxter. 


C,  483,  Ellington  v.  Ellington  ^  103  N.  C,  54,  Odom  v.  Rid- 
dick,  104  N.  C,  515.  This  doctrine  is  generally  held  by 
modern  authorities.  1  Am.  &  Eng.  Enc.  of  Law  p.  146^ 
note  and  cases  cited.  The  rule  tis  laid  down  In  Carrw.  Hoi- 
liday,  21  N.  C,  344,  is  as  follows:  "The  lunatic  has  no  legal 
capacity  to  contract,  yet  a  court  of  equity  Avill  not  interfere 
where  the  lunatic  has  actually  had  the  heueft  of  the  pro- 
perty of  the  defendant,  if  the  contract  ivas  made  in  good 
faith  itnthout  knowledge  of  the  lunacy  or  incapacity,  and 
where  no  advantage  has  been  taken  of  the  situation  of  the 
party." 

This  court  in  Riggan  v.  Greeny  supra,  says:  "Courts  of 
Equity  ever  watch  with  a  jealous  care  every  contract  made 
with  persons  non  compos  mentis  and  always  interfere  to  set 
aside  their  contracts,  however  solemn,  in  all  cases  of  fraud, 
or  where  the  contract  or  act  is  not  seen  to  be  just  in  itself, 
or  for  the  benefit  of  such  persons;  but  where  a  purchase  is 
made  in  good  faith  mthoui  knowledge  of  the  incapacity  iind 
no  advantage  is  taken,  for  a  full  consideration,  and  that 
consideration  goes  manifestly  to  the  benefit  of  the  lunatic, 
courts  of  equity  will  not  interfere  therewith" — citing  1  Story 
Equity  Sec.  227  and  227,  1  Chitty  contract,  191,  Maltmi  v. 
Camroux  2  Exc.  487. 

"The  ground  upon  which  courts  of  equity  now  interfere 
to  set  aside  the  contracts  and  other  acts,  however  solemn,  of 
persons  who  are  idiots,  lunatics  and  otherwise  non  compos 
Tnentis,  is  fraud.  Such  persons  being  incapable  in  point  of 
capacity  to  enter  into  any  valid  contract  or  to  do  any  valid 
act,  every  person  dealing  with  them,  knowing  their  incapa- 
city, is  deemed  to  perpetrate  a  meditated  fraud  upon  them 
and  their  rights."  ^tory  Eq.  Jur.  Sec.  227;  Adams  Eg.  183; 
Odom  V.  Riddicky  supra.  Courts  of  equity  always  protect 
innocent  purchasers  as  far  as  possible  and  ordinarily  place 

the  parties  back  in  statu  quo  when  it  can  be  done  without 
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J.  at  Spring  Term,  1896,  of  Northampton  Superior  Court. 
From  a  judgment  against  the  defendants  for  $1,109  damages, 
they  appealed. 

Messrs.  MacRae  &  Day,  for  plaintiff. 

Mr.  a.  B.  Peeble,  for  defendants  (appellants). 

Faircloth,  C.  J.:  We  will  reserve  the  first  exception  at 
present.     The  other  exceptions  to  the  evidence  are  untenable. 

His  Honor  charged  the  jury  that  '^transactions  between 
mere  relatives,  no  one  else  being  present,  are  always  viewed 
with  suspicion,  and  their  evidence  must  be  received  with 
many  grains  of  allowance,  but  if  it  is  of  such  a  nature  as  to 
carrv  conviction  to  vour  minds  that  said  witnesses  are  telling 
the  truth,  then  it  is  entitled  to  as  much  weight  as  that  of 
any  other  witness.''  This  charge  is  not  only  according  to 
the  precedents  and  authorities  but  is  founded  in  reason,  and 
the  defendants'  exception  must  be  overruled. 

An  argument  was  made  that  the  deed  was  incompetent 
evidence  because  it  was  probated  before  the  trustee  who  was 
a  Justice  of  the  Peace.  The  record  fails  to  show  such  to  be 
the  fact. 

The  first  and  main  exception  was  to  the  introduction  of 
the  deed  of  C.  F.  Futrell  to  Martin  &  Flvthe  as  trustees  for 
the  makers,  creditors.  The  deed  was  signed  and  sealed  and 
given  to  Martin  with  instructions  to  take  it  to  the  town  of 
Jackson,  employ  an  attorney,  agree  on  his  charges,  insert 
the  same  in  the  deed  and  have  it  recorded,  which  was  done, 
the  insertion  being  **S.  J.  Calvert,  attorney  of  Jackson,  N.  C. 
for  professional  services  $50."  The  objection  was  that  it 
was  not  C.  E.  FutrelPs  deed  because  of  said  addition  after 
he  had  signed  and  sealed  it,  and  made  in  his  absence. 

When  a  deed  has  been  signed  and  delivered,  and  a  stran- 
ger without  consent  of  the  grantor  and  grantee  makes  addi- 
tions, interlineations  or  erasures  and  the  like,  quite  a  num- 
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ber  of  questions  are  presented  and  some  of  them  were  argued 
before  us.  These  questions  do  not  arise,  because  the  inserted 
words  were  filled  in  with  the  consent  of  the  grantor  and 
grantee,  and  by  direction  of  the  grantor.  So  the  blank  in 
the  deed  was  filled  by  consent  of  the  parties  and  does  not 
affect  or  invalidate  the  deed  in  other  respects.  The  burden 
of  showing  the  grantor's  consent  is  upon  the  grantee. 
Havens  v.  Osbon^e,  36  N.  J.  Eq.,  426.  **If  the  alteration  is 
made  by  consent  of  parties,  such  as  by  filling  up  the  blanks 
or  the  like,  it  is  valid."  1  Greenleaf  Ei\  (14th.  Ed.)  Sec. 
568a;  19  Johns  396;  Collins  v.  Collins,  24  Am.  Rep.  639;  2 
Am.  &  Eng.  Enc.  (2nd.  Ed.)  205. 

The  principle  is  subject  to  the  distinction  between  matters 
inserted  which  are  material  and  those  which  are  not  essen- 
tial to  the  operation  of  the  instrument,  for  if  it  be  deficient 
in  some  material  part,  when  executed,  so  as  to  be  incapable 
of  operation  at  all,  it  could  not  afterwards  become  a  deed  by 
being  completed  and  delivered  by  a  stranger  in  the  absence 
of  the  party  who  executed  it,  and  unauthorized  by  an  in- 
strument under  seal.  McKee  v.  Hicks,  13  N.  C,  379.  But 
when  an  alteration  or  addition  is  made  by  consent,  it  gives 
fiill  effect  to  the  intention  of  the  parties  without  the  viola- 
tion of  any  rule  of  law.     Hudson  v.  Revett,  5  Bing.  368. 

In  the  present  case,  at  the  time  the  deed  was  signed  and 
sealed,  the  blank  left  and  subsequently  filled  in  by  consent 
was  not  essential  to  the  operation  of  the  deed  as  it  then 
stood.  The  principle  of  this  decision  is  recognized  by  this 
court  in  Humphreys  v.  Finch,  97  N.  C,  303  and  Cheek  v. 
Nail,  112  N.  C,  370.  The  deed  was  competent  evidence  and 
the  judgment  is  affirmed. 
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UPPER  APPOMATTOX  COMPANY  v.  W.   H.   BUFPALOE  et  al. 

Action  on  Ckmstabl€\s  Bond  for  Escape — Void  Process — Execur 
tion — Town  Gonstabk — Practice — Error  Apparent  on  Record, 

1.  This  Court  is  bound  to  correct  errors  that  appear  on  the  face  of  the 

record  on  appeal  whether  they  were  excepted  to  below  or  not. 

2.  A  town  or  city  constable  cannot  execute  process  outside  of  his  town  or 

city  unless  such  process  is  directed  to  him  in  the  name  of  the  office 
he  holds, — that  is,  as  constable  of  his  town  or  city. 

8.  A  coqstable  is  not  liable  on  his  official  bond  for  the  release  of  a  prisoner 
arrested  by  him  on  void  process. 

C*iviL  ACTION  on  the  official  bond  of  defendant  as  consta- 
ble of  the  town  of  Jackson  for  damages  for  the  release  of  a 
defendant  in  his  custody  under  an  execution  against  the 
prisoner,  tried  before  Bryan,  /.,  at  October  Term,  1896,  of 
Northampton  Superior  Court,  on  a  case  agreed,  the  essen- 
tial facts  of  which  appear  in  the  opinion  of  the  Court.  There 
was  judgment  for  the  defendant  and  plaintiff  appealed. 

Mr.  R,  B.  Peebles,  for  plaintiff  (appellant). 
Mesffrs.  MacRae  &  Day,  for  defendants. 

Montgomery,  J.:  The  plaintiffs  counsel  contended  that 
the  court  could  not  consider  the  objection  argued  here,  be- 
cause it  was  not  taken  below;  that  the  officer  who  executed 
the  final  process  in  his  hands  by  arresting  the  defendant  in 
the  execution  was  constable  of  the  town  of  Jackson,  and  that 
he  made  the  arrest  in  Garysburg,  twelve  miles  from  Jack- 
son, the  process  not  having  been  directed  to  him  as  constable 
of  the  town  of  Jackson.     The  contention  is  not  sustained. 

Errors  that  do  not  appear  in  the  record  proper  must  be 
excepted  to  in  the  court  below  in  the  proper  manner  and  at 
the  proper  time,  if  it  is  desired  that  they  shall  be  reviewed 
here;  but  this  court  is  bound  to  take  notice  of  and  to  correct 
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errors  that  appear  on  the  face  of  the  record.  Thornton  v. 
Brady,  100  N.  C.,  38.  The  matter  is  before  the  court  on  a 
case  agreed  and  the  whole  of  that  paper  is  an  essential  part 
of  the  record,  as  much  so  as  the  judgment  which  is  pro- 
nounced upon  it.  In  the  case  agreed  it  appears  that  the 
execution  under  which  the  defendant  was  proceeding  was 
directed  '*To  any  constable  or  other  lawful  officer — ^greeting;" 
and  not  to  the  constable  of  the  town  of  Jackson;  that  he  ar- 
rested the  defendant  in  the  execution,  in  (larj^sburg,  twelve 
miles  from  Jackson.  In  Davis  v.  Sanderliny  119  N.*  C.,  84, 
the  court  decided  that  "to  authorize  a  town  orcitv  constable 
to  execute  process  outside  of  his  town  or  city,  the  process 
must  be  directed  to  him  in  that  capacity.  It  is  not  necessary 
that  the  process  should  be  directed  to  him  in  his  individual 
name  as  town  or  city  constable,  but  it  must  be  directed  to 
him  in  the  name  of  the  office  he  holds,  that  is,  as  constable 
of  a  certain  city  or  town.'*  In  the  case  before  us  the  de- 
fendant  was  not  authorized  to  execute  the  process,  tlie  execu- 
tion, under  which  he  was  acting  and  is  therefore  not  liable  to 
the  plaintiff  or  to  any  one  else  for  releasing  the  defe;idant. 

Affirmed. 


R    B.    PEEBLES  v.   WILLIAM   TAYLOR,  et.  al. 

Action  to  Recover  Land — Sale  of  Land  for  Taxes — Authority  of 
Sheriff  to  Enforce  Lien  for  Taxes — Tax  Lid — Sherijps  Deed 
for  Taxes — Listing  and  Assessment  of  Property  forr  Taxati<m 
— Presumption. ' 

1.  The  only  authority  given  to  a  Sheriff  or  Tax-Collector  to  enforce  the 
lien  on  land  for  taxes  is  the  tax-list  with  the  order  of  the  Clerk  to 
the  Sheriff  to  collect,  endorsed  thereon.     The  tax-collector  can  sell 
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or  distrain  for  taxes  due  only  in  cases  where  the  property  actually 
appears  on  the  tax -lists  and  has  been  duly  assessed. 

2.  Where  real  estate  was  not  listed  for  taxation,  an  order  given  the  tax- 
collector  by  the  County  Commissioners  to  list  it  and  collect  the  same 
amounts  as  in  former  years  invested  him  with  no  authority  under 
the  Act  to  pn>ceed  to  a  sale;  nor  was  he  empowered  to  collect  by 
sale  or  compulsion  by  an  order  of  the  Bqard  of  Commissioners  allow- 
ing a  party  without  title  to  list  the  land. 

8.  Evidence  that  land  sold  for  taxes  had  never  been  listed  or  assessed  re- 
buts the  presumption  raised  by  Section  72  of  the  Act  of  1889  that  a 
Sheriff's  deed  shows  a  proper  listing  and  assessment. 

Civil  action  for  the  recovery  of  land  tried  on  the  usual 
issues  in  ejectment  before  Bryan,  J,,  and  a  Jury  at  August 
Term,  1897,  of  Northampton  Superior  Court.  The  plain- 
tiff claimed  title  to  the  land  described  bv  virtue  of  a  sale  for 
taxes  bv  J.  H.  Whitehead,  tax  collector  for  Seaboard  town- 
ship,  in  May,  1891,  for  taxes  alleged  to  be  due  thereon  for 
the  year  1 890,  by  Etheridge  &  Brooks,  and  introduced  the 
tax-collector's  deed  dated  October  5, 1892,  which  was  admit- 
ted under  objection. 

The  defendants  offered  deed  from  Etheridge  &  Brooks  to 
J.  T.  (iriffin  and  others,  tnistees,  dated  October  25,  1889; 
then  a  deed  from  J.  T.  Griffin  and  others,  trustees,  to  R.  C. 
Marshall,  trustee,  for  himself  and  others,  dated  September 
6,  1890,  and  filed  for  registration,  and  registered  on  the 
13th  of  April,  1894,  thirty-one  days  after  this  action  was 
commenced.  It  was  admitted  that  both  of  said  deeds  cov- 
ered the  locus  in  quo.  The  defendants  then  introduced  J. 
N.  Whitehead  as  a  witness  (who  it  was  admitted  was  elected 
tax-collector  for  Seaboard  township  in  said  county  of  North- 
ampton in  September,  1890,  for  the  collection  of  the  taxes 
for  1890;  that  his  successor  was  elected  in  September,  1891, 
Whitehead  retaining  the  tax-list  for  1890,  and  the  list  for 
1891  being  given  to  his  successor),  and  he  testified  that  he 
sold  the  loctis  in  quo  in  May,   1891,  to  R.  B.   Peebles,  by 
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virtue  of  tlie  old  tax-list  of  1890;  that  he  reported  the  land 
as  unlisted  to  the  Board  of  County  Commissioners  for  said 
county  in  December,  1890,  or  January',  1891;  that  he  wrote 
to  Etheridge  &  Brooks  several  times  for  the  taxes,  but  got 
no  reply;  that  tax-collector  for  1891  was  appointed  in  Sep- 
tember 1891;  that  the  land  w^as  not  on  the  tax-list  for  1890 
given  to  him  by  the  Clerk  of  the  Board  of  County  Commis- 
sioners; that  the  said  clerk  gave  him  a  copy  of  the  original 
list;  that  there  was  no  written  order  endorsed  thereon  by  said 
clerk  to  collect  the  within  taxes,  etc.;  that  he  did  not  list 
the  land;  that  it  was  not  listed  by  any  one  that  he  knew  of; 
that  the  Board  of  Countv  Commissioners  instructed  him  to 
make  a  tax  receipt  against  the  land,  or  list  it  (he  did  not 
know  which),  and  collect  the  tax;  that  u{X)n  reflection  he 
thought  they  told  him  to  list  it;  that  he  put  it  on  his  receipt 
book  in  words  and  figures  as  follows: 

"May  4,  1891.     Etheridge  &  Brooks,  State  Tax    .  $  8  10 

"County  Tax    .       6  23 

"Total  ....     *13  33" 

The  dates  on  my  receipt  book  refer  to  the  sale  or  pay- 
ment; that  the  Board  of  Countv  Commissioners  told  him  to 
collect  same  amounts  of  tax  that  he  had  collected  for  pre- 
ceding years;  that  the  land  in  question  is  the  only  land 
Etheridge  &  Brooks  ever  owned  in  Seal)oard  tow^nship. 

The  record  of  the  Board  of  Commissioners  for  said  coun- 
ty was  shown  the  witness,  and  his  attention  was  called  to  an 
entry  made  in  said  record  at  the  January  meeting,  1891,  in 
these  words  and  figures  to-wit:  "It  is  ordered  by  the  Board 
that  Mrs.  Fannie  A.  Boone  be  allowed  to  list  195  acres  of 
land,  valued  at  $1,000;  also  that  Etheridge  &  Brooks  be  al- 
lowed to  list  350  acres  of  land,  valued  at  $2,000;  all  in  Sea- 
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board  township,"  and  he  said  that  the  350-acre  tract  men- 
tioned in  said  order  was  the  same  land  that  is  in  contro- 
Tersy. 

Witness  said: 

"I  advertised  the  land  for  sale  bv  instructions  of  the  Board 
•of  Commissioners. 

"I  wrote  to  Etheridge  &  Brooks  two  or  three  times  before, 
and  once  after  advertising,  and  got  no  answer. 

*'The  land  was  listed  in  the  name  of  Etheridge  &  Brooks 
for  the  year  1888  as  the  *Garris  land\  350  acres,  valued  at 
$2,000.  In  1889  it  was  on  the  delinquent  list,  in  the  name 
»of  Etheridge  &  Brooks,  and  some  one,  I  think  it  was  J.  A. 
Pruden,  went  before  the  Board  of  Commissionei-s  and  got 
the  land  relieved  of  a  double  tax,  and  I  collected  a  single 
tax." 

The  only  order  for  the  collection  of  this  tax  was  the  ver- 
'  bal  ordep  given  to  J.  H.  Whitehead,  as  testified  to  by  him, 
and  the  order  of  the  records  of  the  Board  of  Commissioners, 
made  at  their  January  meeting,  1891. 

Witness  further  testified  that  neither  name  of  Etheridge 
&  Brooks,  or  Marshall,  wa.s  on  the  tax-list  when  delivered  to 
to  him,  or  was  ever  actually  put  on  it  by  any  one. 

The  defendant  R.  C.  Marshall  was  introduced  as  a  wit- 
ness, and  was  asked  to  stat^  what  interest  he  had  in  this 
land  individually  and  as  trustee.  Plaintiff  objected;  objec- 
tion was  sustained,  and  defendants  excepted. 

The  said  Marshall  then  testified  that  he  paid  the  taxes 
assessed  for  the  years  1891,  1892,  1893,  1894,  1895  and 
1896,  and  that  he  had  been  in  possession  of  s^id  land  since 
1890. 

During  the  trial  said  Marshall  in  open  court  paid  to  the 
-County  Treasurer  the  amount  of  taxes  for  which  the  land 
^was  sold — $13.53. 
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The  defendant  asked  the  Court  to  instruct  the  jurv'  to  an- 
swer issues  first  and  second  "No.'*  This  the  Court  refused 
to  do,  and  tlie  defendant  excepted.  Thereupon  the  Court 
instructed  the  jury%  if  they  believed  the  evidence,  to  answer 
the  first  and  second  issues  "Yes/'     Defendants   excepted. 

There  was  a  verdict  for  plaintiff,  and  from  the  judgment 
thereon  the  defendants  appealed. 

Mr,  B,  0.  Burton,  for  plaintiff. 

Memrs.  MacBae  (Sc  Day,  for  defendants  (appellants). 

Montgomery,  J.  This  is  an  action  for  the  possession  of 
a  tract  of  land,  the  plaintiff  claiming  title  under  a  certain 
deed  executed  to  him  on  the  4th  of  Mav,  1891,  bv  the  tax- 
collector  of  Seaboard  township.  The  siile  under  which  the 
deed  was  made  was  for  taxes  alleged  to  have  been  assessed 
and  due  upon  the  land  for  the  year  1890. 

When  the  first  appeal  was  heard  by  this  court  at  its  Feb- 
ruary term,  1896,  the  only  (juestion  presented  for  our  decis- 
ion was,  whether  a  sheriff's  or  a  tax-collector's  deed  made 
under  sale  of  land  for  taxes  where  the  land  was  listed  in 
the  name  of  a  person  not  its  owner,  was  prima  facie  evi- 
dence of  title.  As  the  case  was  then  constituted  it  appeared 
that  the  property  had  been  actually  listed  on  tlie  tax  list  in 
the  names  of  Etheridge  &  Brooks,  persons  not  the  owners. 
On  the  first  trial  His  Honor  held  that  the  tax  collector's 
deed  passed  no  title  to  the  purchaser  and  the  jurv^  were  in- 
structed to  answer  the  issue  as  to  whether  the  plaintiff  was 
the  owner  of  the  land  and  entitled  to  possession  "No".  This 
was  held  to  be  error,  and  the  case  was  sent  back  for  a  new 
trial. 

After  the  decision  of  the  court  the  answer  was  amended: 
and  it  was  then  averred  by  the  defendants  that  the  tract  of 
land  described  in  the  complaint  had  never  been  listed  for  taxa- 
tion in  1890,  and  that  at  the  time  the  sale  was  made  the 
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tax  list  did  not  contain  the  land  nor  show  that  it  had  been 
listed  either  by  these  defendants  or  aiiy  other  person.  On 
the  last  trial  it  appeared  from  the  testimony  of  the  officer 
who  made  the  sale,  that  the  copy  of  the  tax  list  for  1890 
given  to  him  by  the  clerk  of  the  Board  of  County  Commis- 
sioners— ^and  under  which  he  proceeded  to  make  the  sale — 
did  not  contain  the  tract  of  land,  and  that  it  was  not  listed 
for  taxation  on  the  tax  list  by  any  person  in  that  year.  It 
was  admitted  in  the  argument  here  by  plaintiffs  counsel 
that  the  tract  of  land  was  not  actually  listed  for  taxation  on 
the  lists  of  1890;  but  it  was  insisted  that  the  officer,  never- 
theless, was  empowered  to  sell  the  land  by  virtue  of  an  in- 
struction given  him  by  the  commissioners  ij)  list  it  and  to 
collect  same  amounts  which  he  had  collected  in  preceding 
years;  and  also  by  virtue  of  an  order  made  by  the  County 
Commissioners,  at  their  January  meeting  1891,  which  is  in 
the  following  words:    '*It  is  ordered  by  the  Board  that  Mrs, 

be  allowed  to  list  195  acres  of  land  valued  at 

.$1,000;  also  that  Etheridge  &  Brooks  be  allowed  to  list  350 
acres  of  land  vahied  at  $2,000."  It  was  also  argued  here 
that  the  tax-collector  was  authorized  and  empowered  to 
make  the  sale  of  the  land,  even  though  it  had  not  been 
listed,  under  the  provisions  of  Section  33  of  the  Act  which 
declares  ^*That  the  taxes  assessed  on  real  property  shall  be 
a  lien  thereon  from  and  including  the  1st  day  of  June  in 
the  year  in  which  they  are  levied  until  the  same  are  paid.^' 
The  last  position  is  clearly  untenable.  The  lien  created 
by  Section  33  of  the  Act  must  be  enforced  according  to  law^ 
and  no  where  is  the  tax-collector  authorized  to  enforce  the 
lien  of  his  own  motion.  The  authority  of  the  sheriff  or 
tax-collector  to  collect  the  taxes  is  given  to  him  in  a  precise 
and  particular  manner  in  Section  32  of  the  Act  in  the  fol- 
owing  words:  **The  Clerk  shall  endorse  on  the  copies  (of 
the  tax  lists)  given  to  the  sheriff  an  order  to  collect  the  taxes 
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therein  mentioned,  and  such  order  shall  have  the  force  and 
effect  of  a  judgment  and  execution  against  the  property  of 
the  person  charged  in  such  list."  It  is  then  the  tax  list 
with  the  Order  of  the  Clerk  to  the  sheriff  to  collect  endorsed 
thereon  which  is  the  sheriffs  authority  to  collect  by  dis- 
traint or  otherwise.  State  v.  Mcintosh,  31  N.  C,  307;  Stat^ 
V.  Wood»ide,  30  N.  C,  104.  If  it  should  be  conceded  (which 
we  do  not)  that  since  the  decisions  in  the  last  named  cases 
the  law  has  been  changed  so  as  to  raise  a  presumption  that 
the  clerk  had  done  his  duty  and  had  endorsed  on  the  tax 
list  the  order  for  collection  when  he  delivered  the  list  to  the 
sheriff,  yet  still  the  lists  themselves,  must  be  in  the  hands 
of  the  sheriff,  before  he  can  collect  the  taxes  by  compulsion 
or  sale.  " 

His  Honor,  when  he  instructed  the  jury  to  find  the  issues 
'''Yes",  if  they  believed  the  testimony,  must  have  had  refer- 
ence to  the  testimonv  of  the  tax-collector  himself  in  refer- 
ence  to  the  verbal  instructions  which  he  had  received  from 
the  commissioners,  and  to  the  order  of  the  commissioners  at 
their  January  meeting  1891  in  which  Etheridge  and  Brook^ 
were  allowed  to  list  the  land.  His  Honor  must  have  con- 
sidered these  facts,  if  believed  by  the  jury,  to  constitute  in 
law,  a  listing  and  assessment  of  the  property.  In  this  there 
was  error.  It  is  true  that  under  Section  72  of  the  Act, 
deeds  made  by  the  sheriff  in  cases  of  the  sale  of  land  for 
taxes  are  presumptive  evidence,  in  suits  in  relation  to  the 
purchases  at  such  sales,  that  the  property  had  been  listed 
and  assessed;  but  we  do  not  wish  to  make  any  ruling  by  in- 
ference of  law  in  the  construction  of  this  statute.  We  take 
these  words  "listed  and  assessed"  in  their  natural  sense  and 
meaning:  that  is,  that  they  require  the  property  sold  to  ac- 
tually appear  on  the  tax  list,  and  that  the  taxes  shall  be  as- 
sessed upon  such  listing  by  the  competent  legal  authorities. 
The  tax  collector  can  sell  or  distrain  for  taxes  due  onlv  in 
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cases  where  the  property  actually  appears  on  the  tax  list 
and  has  been  duly  assessed. 

In  this  very  case  it  is  almost  certain  that  there  was  a  mis- 
take  about  the  entry  permitting  Etheridge  &  Brooks  to  list 
the  property;  for  they  did  not  list  it,  and  it  appears  from  the 
proof  that  they  had  conveyed  the  same  by  deed  of  October 
25th,  1889,  to  Griffin,  Olds  &  Jenkins.  But  this  is  an  im- 
material point,  and  is  only  meant  to  point  out  the  danger 
in  the  way  if  the  court  should  receive  such  entries  and  such 
testimony  as  any  evidence  whatever  of  the  actual  listing 
and  assessment  of  the  property.  His  Honor  should  have 
instructed  the  iury  that  if  they  believed  the  testimony  they 
should  find  the  issues,  "1.  Is  plaintiff  the  owner  of  the  land 
described  in  the  complaint?"  No;  and  "2.  Do  defendants 
unlawfully  detain  said  land  from  plaintiff?"  No,  for  if  the 
evidence  was  true  the  property  had  not  been  listed  and  as- 
sessed, and  that  the  presumption  in  favor  of  the  deed  had 
been  rebutted.  The  defendants  had  already  introduced 
competent  testimony  going  to  show  that,  at  the  time  of  the 
sale,  the  title  to  the  property  was  either  in  themselves  or  in 
Griffin,  Olds  &  Jenkins  under  whom  they  claim  by  deed 
made  September  6th,  1890,  and  registered  on  the  1st  day  of 
April,  1894,  a  few  days  after  the  commencement  of  this  suit; 
that  all  the  taxes  accruing  since  the  sale  had  been  paid  by 
the  defendants  and  that  those  for  the  year  1890  (which  the 
defendants  paid  during  the  trial  to  the  County  Treasurer) 
the  defendants  had  theretofore,  in  1891,  offered  to  pay  to  the 
plaintiff  with  all  costs  and  the  interest  required  by  law  in 
such  cases,  which  the  plaintiff  refused  to  receive. 

Error, 
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J.  VV.  STEWART  v.  MACON  BRYAN. 

Practice — Judgment  by   Default    Final — Cliarge  of  Fraud — 

Imprisaiinient  for  Debt. 

1.  A  court  has  no  right  to  enter  a  final  judgment  by  default  on  the  charge 
of  fraud  and  embezzlement  for  collecting  and  appropriating  money 
received  on  collaterals,  where  the  defendant  makes  no  appearance 
or  defence,  but  only  a  judgment  by  default  and  enquiry,  if  requested 
by  the  plaintiff. 

^.  ^  here  a  complaint  in  an  action  set  up  two  causes  of  action,  one  for  in- 
debtedness due  on  a  note  and  the  other  for  fraudulent  conversion  of 
money,  and  judgment  by  djefault  was  » ntered,  the  presumption  is 
that  the  judgment  was  rendered  on  the  note,  as  was  right,  and  not 
on  the  charge  of  fraud,  which  the  Court  had  nq  right  to  do. 

3.  In  such  case,  the  judgment  is  final  on  the  note  and  the  cause  is  not  re- 

tained on  the  docket  for  further  action. 

4.  Imprisonment  for  debt  being  prohibited  by  the  Constitution,  a  defend- 

ant cannot  be  arrested  upon  a  judgment  on  a  note. 

5.  When  the  complaint  in  an  action  set  up  two  causes  of  action,  one  for 

indebtedness  due  on  a  note  and  the  other  for  fraud  in  the  embezzle- 
ment of  the  proceeds  of  collaterals  deposited  as  security  for  the  note, 
and,  in  default  of  appearance  and  defense,  judgment  was  rendered 
on  the  note  but  not  on  the  charge  of  fraud,  the  plaintiff  was  not  en- 
titled to  an  order  of  arrest  under  Sections  291  and  447  of  The  Code, 
as  amended  by  Ch.  541,  Acts  of  1891,  since  there  is  noaction  pending 
wherein  the  allegations  of  fraud  in  the  complaint,  used  as  an  affida- 
vit, could  authorize  a  warrant  of  arrest. 

Petition  for  habeas  corpus  heard  before  Bryan,  /.,  at 
Chambers  in  Newbern,  on  June  8th,  1897.  The  writ  was 
denied  and  defendant  appealed. 

Messrs.  Clark  &  Guion,  for  plaintiff. 

Mr,  W.  D.  Mclver,  for  defendant  (appellant). 

FuRCHES,  J.:  Plaintiff  instituted  an  action  against  the 
defendant,  returnable  to  May  Term,  1896,  of  Craven  Supe- 
rior Court.  In  the  first  paragraph  of  his  complaint  he 
alleges  that  on  the  6th  of  March,  1891,  the  defendante  ex- 
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cuted  his  note  to  plaintiff  for  $905.60  to  be  due  on  the  first 
dav  of  November  of  that  year. 

In  the  second  paragraph  of  his  complaint  he  alleges  that 
defendant  assigned  and  delivered  to  plaintiff  certain  notes 
and  mortgages  as  collateral  security  to  secure  said  note. 

In  his  third  paragraph  he  alleges  that  there  still  remains 
due  and  unpaid  on  said  note  the  sum  of  $283.90. 

In  his  fourth  paragraph  the  plaintiff  alleges  that  defend- 
ant has  collected  the  collaterals,  which  he  agreed  to  collect 
and  pay  over  to  the  plaintiff,  and  now  refuses  to  pay  the 
money  so  collected  on  said  collaterals  to  the  plaintiff,  but 
has  appropriated  the  same  to  his  own  use  and  benefit. 

In  his  fifth  paragra{)h  he  alleges  that  the  money  so  col- 
lected by  the  defendant  amounts  to  the  sum  of  $283.90. 
This  complaint  was  verified.  Wherefore  plaintiff  prays  that 
he  may  recover  damages  for  the  wrongful  conversion  of  this 
ftind  bv  the  defendant.  A  summons  was  duly  served  on  the 
defendant  returnable  to  May  Term.  But  he  failed  to  ap- 
pear, and  made  no  defence  to  the  plaintiff^s  action,  and 
judgment  was  taken  by  default. 

This  complaint  stiites  two  causes  of  action — one  upon  the 
note  and  the  other  for  the  embezzlement  in  using  and  ap- 
propriating to  his  own  use  the  trust  fluids,  the  money  he 
had  collected  on  the  collaterals  placed  in  his  hands  for  col- 
lection by  the  plaintiff. 

This  judgment  seems  to  be  a  final  judgment  *'for  the  sum 
of  $283.90  and  costs  of  this  action  to  be  taxed  by  the  clerk, 
which  sum  to  bear  interest  from  the  6th  day  of  March,  1891, 
at  the  rate  of  eight  per  cent,  until  paid." 

The  court  had  the  right  to  enter  a  final  judgment  on  the 
note — the  cause  of  action  stated  in  the  first  and  third  para- 
graphs of  the  complaint.  Codey  section  385.  But  the  coui-t 
had  no  right  to  enter  a  final  judgment  on  the  charge  of 
fraud  and  embezzlement  for  collecting  and  appropriating 
the  money  received  on  the  collaterals,  charged  in  second, 
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fourth  and  fifth  paragraphs  of  the  complaint.  And  the  pre- 
sumption is  that  he  entered  judgment  upon  the  cause  of 
action— ^the  note — as  he  had  the  right  to  do,  and  not  on  the 
charge  of  fraud  which  he  had  no  right  to  do.  Code^  section 
386.  But  the  judgment  shows  it  was  entered  on  the  alle- 
gations in  the  first  and  third  counts — ^the  note,  as  it  is  to 
draw  interest  at  the  rate  of  eight  per  cent,  from  the  6th  day 
of  March,  1891,  nntil  paid,  this  being  the  date  of  the  note. 
It  is  a  final  judgment  as  it  is  for  the  debt,  also  for  costs  of 
action  (Ptreman  on  Judgments j  16),  and  it  is  not  retained 
on  the  docket  for  any  further  action. 

It  seems  that  the  Judge  after  pronouncing  judgment,  but 
on  the  same  paper  and  over  the  same  signature,  proceeds  to 
find  (as  he  says)  from  the  complaint  the  matters  alleged  in 
the  second,  fourth  and  fifth  paragraph  of  the  complaint.  But 
he  pronounces  no  judgment  on  these  findings.  He  had  na 
right  to  find  these  facts  nor  to  pronounce  any  judgment  up- 
on his  findings.  He  had  the  right  to  give  the  plaintiff  a 
judgment  by  default  and  inquiry,  if  this  had  been  asked 
for.  But  this  was  not  asked  for  and  no  such  judgment  was 
taken. 

It  was  contended  on  the  argument  that  if  the  judge  had 
no  right  to  find  the  facts  as  to  fraud,  nor  to  pronounce  a 
final  judgment,  still,  if  he  did  so,  and  the  defendant  did  not 
appeal,  it  would  be  an  irregular  and  not  a  void  judgment. 
And  not  being  a  void  judgment,  the  defendant  could  not 
attack  it  in  this  collateral  way.  This  proposition  as  to  col- 
lateral attack  is  correct,  if  it  is  an  irregular  and  not  a  void 
judgment,  as  it  should  then  be  by  motion  in  the  cause, 
Parker  v.  Bledsoe,  87  N.  C,  221;  Code,  Sections  295,  342, 
345.  In  this  case,  we  see  that  the  judgment  is  regular  a» 
to  the  indebtedness  on  the  note,  and  that  there  is  no  judg- 
ment whatever  upon  the  other  cause  of  action  stated  in  the 
complaint. 
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It  is  too  plain  to  argue  that  the  defendant  cannot  be  ar- 
rested upon  the  judgment  on  the  note.  Constitution,  Art. 
I,  Sec.  16;  Codcy  Sec.  290,  and  291.  It  is  equally  plain 
that  he  cannot  be  arrested,  in  this  action  on  the  cause  of 
action  stated  on  the  charge  of  fraud,  for  the  reason  that  there 
is  no  judgment,  .But  under  Peebles  v.  Foote^  83  N.  C,  102, 
and  Chapter  541  of  the  Acts  of  1891,  amending  Section  447 
of  The  Code,  we  would  hold  that  the  defendant  might  be 
arrested  upon  this  judgment  by  default  final  on  the  note  and 
the  allegations  of  fraud  in  the  complaint,  if  these  allegations 
did  not  themselves  constitute  an  independent  cause  of  ac- 
tion. In  Peebles  v.  Foote,  there  was  but  one  cause  of  ac- 
tion— the  debt.  The  fact  that  Foot^  was  concealing  his 
property,  or  was  about  to  leave  the  State,  was  no  cause  of 
action  by  Peebles  against  him,  but  only  affecting  Peebles* 
means  of  enforcing  his  judgment  In  this  case,  the  fact  that 
the  defendant  embezzled  the  property  of  the  plaintiff  does . 
not  lessen  his  ability  to  pay  nor  the  plaintiff's  means  of  en- 
forcing his  judgment.  But  if  the  plaintiff*  should  recover 
against  the  defendant  upon  the  charge  of  fraudulent  appro- 
priation of  plaintiff's  property,  that  would  be  an  independ- 
ent judgment,  and  the  satisfaction  of  this  judgment  would 
not  be  a  discharge  of  the  other.  This  seems  to  distinguish 
this  case  from  Peebles  v.  Foote,  construing  section  447,  as 
amended. 

This  case  is  verj^  different  from  Preiss  v.  Cohen,  117  N. 
C,  54.  In  that  case,  issues  were  joined  by  the  denials  in 
the  defendant's  answer.  In  this  case,  there  was  no  answer 
— no  denial — and  therefore  no  joinder  of  issues,  and  the 
plaintiff  allowed  that  cause  of  action,  founded  on  fraud,  to 
abate,  and  w^hile  the  plaintiff  cannot  have  the  defendant 
arrested  on  this  judgment,  for  the  reasons  given,  nor  upon 
the  complaint  filed  in  this  action,  because  the  action  for  the 
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fraud  has  abated,  or  in  some  way  gone  off  the  docket  and  is 
not  now  pending,  so  as  to  have  a  warrant  of  arrest  before 
judgment,  yet,  whether  the  plaintiff  cannot  commence 
another  action  upon  the  fraud  and  have  the  defendant  ar- 
rested, is  not  a  question  before  us  now. 

As  there  was  no  judgment  on  the  allegations  of  fraud, 
and  no  action  pending  in  which  the  allegations  of  fraud 
in  the  complaint,  used  as  an  affidavit,  could  authorize  a 
warrant  of  arrest  to  issue,  our  opinion  is  that  the  defendant 
was  illegally  arrested. 

It  will  not  do  to  carrj'^  the  doctrine  of  Peebles  v.  Footey 
under  Section  447  .of  The  (hde,  as  amended  by  the  Act  of 
1891,  to  the  extent  contended  for  in  the  argument  for  plain- 
tiff— that,  because  there  is  an  allegation  in  the  complaint, 
this  fact  entitles  the  plaintiff  to  an  execution  against  the 
body  of  the  defendant,  whether  the  plaintiff  recovered  a 
judgment  against  the  defendant  or  not.  To  sustain  this 
position  would  be  in  effect  to  nullify  the  Constiflition. 

The  plaintiff  has  stated  two  causes  of  action — one  on  a 
note  and  the  other  for  embezzlement.  We  will  suppose  a 
trial  had  taken  place  and  plaintiff  recovered  on  the  note,  but 
failed  on  the  count  for  embezzlement.  Could  it  be  contended 
that  he  would  be  entitled  to  an  execution  against  the  body 
of  the  defendant,  and  to  imprison  him?  If  the  contention 
of  the  plaintiff  is  true,  why  not,  as  fraud  is  alleged  in  the 
comj)laint? 

As  we  find  no  legal  authority  for  the  arrest  of  defendant, 
he  is  entitled  to  relief  by  habeas  eorpm  proceeding.  Claflin 
V.  Und(rwood,  75  N.  C.,  485.  The  defendant  is  entitled  to 
his  discharge. 

Error. 


N.  C]  SEPTEMBP:K  term,  1897.  51 


HiNEA  V.  Outlaw. 


LOVITT  HINES  et  al.  v.  F.  P.  OUTLAW  and  wife. 

Aciioii  to  Foreclose  Mortgage — Mortgagor  and  Mortgage^^ 
Dealings  Between — Presumption  of  Fraud — Burden  of 
Proof. 

1.  Wheu  a   transaction  between  parties  occupying  a  fiduciary  relation, 

such  as  mortgagor  and  mortgagee,  is  impeached,  there  is  a  pre- 
sumption of  fraud,  and  tlie  burden  of  pniving  the  dealings  to  have 
been  fair,  bona  pie,  and  without  undue  influence  arising  out  of 
such  relation,  rests  upon  the  party  occupying  the  position  of  ad- 
vantage. 

2.  Where  a  lessor  of  lani  mortgaged  it  to  the  lessee  who  surrendered  it 

upon  the  determination  of  the  lease,  without  having  cultivated  and 
improved  it,  as  required  by  the  lease,  and  the  lessor  made  no  claim 
for  damages  at  the  time,  but,  in  an  action  for  the  foreclosure  of  the 
mortgage,  set  up  such  damages  as  a  counter-claim;  Held,  that  a 
presumption  of  undue  influence  arose  from  the  relation  of  mortgagor 
and  mortgagee,  which  put  upon  the  mortgagee  the  burden  of  prov- 
ing that  the  land  was  accepted  at  the  end  of  the  lease  as  a  compli- 
ance with  its  terms,  and  that  no  undue  influence,  arising  out  of  the 
fiduciary  relation,  was  used  to  induce  such  acceptance. 

Action  for  the  foreclosure  of  a  mortgage  tried  before 
Timberlake,  J.,  and  a  jury,  at  Spring  Term,  1897,  of 
Craven  Su})erior  Court.  There  was  a  verdict  for  the  plain- 
tiff and  from  the  judgment  thereon  the  defendants  appealed, 
assigning  as  error  the  refusal  of  an  instruction  specially 
prayed  for,  which  is  set  out  in  the  opinion  of  the  Court. 

Messrs.  Clark  &  Guion,  for  plaintiffs. 

Messrs.  Simmm\s&  Ward,  for  defendants  (appellants.) 

Faircloth,  C.  J.:  On  April  25,  1889,  the  defendants 
leased  100  acres  of  land  to  plaintiff  for  five  years  from 
January  1,  1890,  wuth  stipulations  that  plaintiff  should 
ditch,  fence  and  otherwise  improve  said  land.  On  May  6, 
1889,  the  defendants  borrowed  money  from  plaintiff  and 
secured  the  same  by  note  and  mortgage  on  certain  lands  in- 
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eluding  said  100  acres,  due  and  payable  January  1,  1895, 
and  on  October  14,  1895,  the  plaintiff  instituted  this  action 
for  judgment  and  foreclosure  of  the  mortgage,  alleging  non- 
payment, &c. 

The  defendants  answer  and  acknowledge  the  execution  of 
the  lease  and  mortgage,  and  say  that  plaintiff  would  not 
take  the  mortgage  unless  the  lease  was  first  made,  and  aver 
that  the  two  transactions  were  one  agreement  in  substance. 
The)'  also  set  up  a  counter-claim  in  their  answer  for  dam- 
ages by  reason  of  the  Y)laintiff's  failure  to  perform  the  ex- 
press stipulations  in  the  lease.  The  plaintiff  answers  this 
counter-claim  and  avers  that,  if  the  stipulations  were  not 
literally  perfornied  when  the  defendants  resumed  possession 
of  the  leased  land  on  or  about  January  1,  1895,  they  ex- 
pressed themselves  satisfied  with  the  then  condition  of  the 
leased  land  and  waived  all  claim  for  damages  in  that  respect. 
The  defendants  denied  such  acquiescence  and  waiver,  and 
in  their  supplemental  answer  say  that  any  seeming  acqui- 
escence and  acceptance  were  not  a  voluntary  act,  but  was 
due  to  the  fact  that  they  as  mortgagors  were  not  free  agents, 
but  were  under  the  power  of  the  plaintiff  as  mortgagee.  The 
issues  were : 

1.  Did  the  plaintiff,  Lovitt  Hines,  perform  the  conditions 
and  stipulations  named  in  the  lease  ?     Answer,    No. 

2.  Did  the  defendants  accept  the  land  as  described  in  the 
lease  at  the  end  of  the  term,  admitting  the  conditions  to  be 
as  required  by  the  covenants  contained  in  the  lease?  An- 
swer,   Yes. 

Each  party  offered  evidence  in  support  of  their  respective 
contentions.  At  the  close  of  the  evidence  the  defendant 
asked  the  Court  to  charge  the  jury  :  **  That  if  they  should 
find  that  when  the  land  was  surrendered  on  January  1, 
1895,  it  was  not  actually  in  the  condition  required  by  the 
lease,  then  under  the  facts,  as  testified  to  by  plaintiff.  Out- 
law, and  the  admitted  relations  of  the  parties,  they  should 
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find  that  defendant  did  not  accept  the  land  as  a  compliance 
with  the  contract,  unless  they  shall  be  further  satisfied^  by  a 
preponderance  of  the  evidence  that  the  defendant  in  such 
acceptance  acted  freely  and  voluntarily,  without  fear  of  op- 
pression from  the  plaintiffs,  and  acted  substantially  as  he 
would  if  he  had  not  been  the  mortgagor  of  plaintiff,"  which 
was  refused.  These  facts  show  clearly  a  case  of  *^fidiwiary 
relaticms^^  as  pointed  out  in  the  following  cases,  in  which  it 
is  also  held  that  the  plaintiff  must  take  the  hurdeix  of  proving 
that  the  impeached  transaction  was  faivj  hona-Jide  and 
without  undue  influence  arising  out  of  the  relations  of  the 
parties.  Whitehead  v.  Hellen,  76  N.  C,  99;  Lee  v.  Penrce^ 
68  N.  C,  76.  Bigelow  on  Fraud,  page  260,  says  that,  "out 
of  these  relations,  including  mortgagor  and  mortgagee,  a 
presumption  of  fraud  arises,  in  dealings  between  the  parties, 
because  of  the  undue  advantage  which  the  situation  itself 
gives  to  one  over  the  other."  It  seems  due  to  good  faith 
that  such  a  presumption  should  arise  where  confidence  is 
reposed  and  the  property  interest  of  one  is  committed  to 
another.  Hence  the  reason  of  the  rule  that  all  such  deal- 
ings should  be  explained  by  a  preponderance  of  proof  by  the 
party  occupying  the  position  of  advantage. 

The  alx)ve  is  the  rule  followed  bv  this  Court  without  ex- 
ception,  since  the  above  cases  were  decided.  The  prayer  of 
the  defendant  above  quoted  sought  the  benefit  of  the  above 
propositions  and  should  have  been  given  in  substance,  and 
we  do  not  find  it  in  any  part  of  the  charge  of  His  Honor. 

Several  other  questions  of  some  interest  were  argued  in 
this  court  but  as  we  must  reverse  the  judgment,  to  the  end 
that  a  new  trial  may  be  had,  those  questions  may  cease  to 
be  important  and  we  will  not  now  consider  them. 

During  the  argument  here  plaintiffs  counsel  consented 
that  the  judgment  might  be  reformed  so  as  to  leave  no  per- 
sonal judgment  against  E.  G.  Outlaw. 

Error. 
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J.  R.  CAKY  CO.   V.   R.  E.  ALLEGOOD. 

Pradice  —  JvrwJidiou  —  Coram    Xon     Jndirt  —  Commit    of 

Parties. 

1.  An  objectioD  to  the  Jarisdiction  can  be  made  at  aoy  stage  of  a  pro- 

ceediDg.  . 

2.  CoDteot  of  parties  cannot  give  jarisdiction  where  it  does  not  attach  un- 

der the  Const]  to  tion  and  laws. 

3.  A  Jastkre  of  the  Peace  has  no  Jurisdiction  to  direct  the  application,  by 

a  SheriiF,  of  the  proceeds  of  an  eiecution  issued  by  another  Justioe 
of  the  Peace  upon  the  ground  that  the  latter  was  null  and  void. 

Civil  ACTii>x  trie<l  l>efore  Timherlake,  J.,  at  February 
1H07  Term  of  Craven  Suj^erior  Court,  on  an  agreed  state- 
ment of  fiicts,  which  were  in  sulistance  as  follows: 

On  the  11th  of  September,  1806,  Powell,  Clwatheny  &  Co., 
obtainefl  judgment  against  the  defendant  Allegood  before  S. 
K.  Street,  J.  P.,  and  executions  were  issued  thereon  on  the 
same  day;  on  the  6th  day  of  Noveml)er,  1806,  the  justice  en- 
dorsed each  of  the  executions  as  follows:  "Execution  renewed 
this  Nov.  6th,  1806."  The  plaintiffs,  Jno.  R.  Cary  Co.  and 
Old  Dominion  Paper  Co.,  recovered  judgment*?  before  Wil- 
liam Colligan,  J.  P.,  on  the  23d  day  of  December,  1896,  on 
which  executions  were  issued  on  the  same  day  and,  together 
wnth  the  executions  issued  by  Street,  J.  P.,  were  on  that  day 
placed  in  the  hands  of  the  Sheriff,  who  made  returns  thereof 
on  the  7th  day  of  January,  1897.  On  the  24th  day  of  Decem- 
ber, 1896,  Colligan,  J.  P.,  at  the  instance  of  Jno.  R.  Cary 
Co.  and  Old  Dominion  Paper  Co.,  issued  a  rule  or  order  re- 
(luiring  the  Sheriff  to  show  cause  why  the  moneys  received 
by  him  under  the  execution  in  his  hands  should  not  be  paid 
John  R.  Cary  Co.,  and  the  Old  Dominion  Paper  Co.,  in  pref- 
erence to  and  prior  to  any  other  execution  in  his  hands  in 
favor  of  any  other  creditors  of  Allegood. 

Upon  the  hearing  of  said  rule  by  Wm.   Colligan,  J.  P., 
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iudgment  was  rendered,  (the  attorney  for  the  said  Powell 
Gwatheny  &  Co.,  being  present  as  well  as  the  said  Sheriff  of 
Craven  county,)  (in  each  of  said  notices  in  each  of  said  ac- 
tions) that  John  R.  Cary  Co.,  and  the  Old  Dominion  Paper 
Co.,  were  entitled  to  the  moneys  arising  under  their  execu- 
tion in  preference  to  Powell  Gwatheny  &  Co.,  and  the  Sheriff 
was  ordered  to  pay  said  moneys  upon  said  executions.  From 
said  judgments  and  orders  Powell  Gwatheny  &  Co.,  appealed 
to  the  Superior  Court. 

The  plaintiffs,  Jno.  R.  C-ary  Co.,  and  the  Old  Dominion 
Paper  Co.,  contended  that  they  had  priorities  over  the  execu- 
tions issued  in  favor  of  Powell  Gwatheny  &  Co.,  upon  the 
grounds  that  the  attempted  renewal  of  executions  in  favor 
of  Powell  Gwathenv  &  Co.,  bv  the  endorsement  at  the  hot- 
tom  of  the  executions  was  invalid  and  said  executions  were 
dormant  and  invalid  when  placed  in  the  hands  of  the  Sheriff. 

His  Honor  held,  that  the  judgments  in  favor  of  Powell 
Gwatheny  &  Co.,  should  be  first  paid  in  full  out  of  the  pro- 
ceeds of  the  execution.  From  such  judgment  Jno.  R.  Cary 
Co.,  and  Old  Dominion  Paper  Co.,  appealed. 

Messrs.  C,  R.  Thomas  and  D.  L.  Wardy  for  plaintiffs  (ap- 
pellants). 

Mr.  H.  C.  Whiteh  first,  for  Powell  Gwatheny  &  Co.,  appellees. 

Montgomery,  J.  The  Sheriff  of  Craven  County  levied 
upon  and  sold  the  property  of  a  debtor  under  final  process 
issued  and  delivered  to  him,  on  the  same  dav,  bv  two  differ- 
ent  justices  of  the  peace — the  execution  creditors  being  dif- 
ferent persons.  One  of  the  Justices  had  a  rule  served  on  the 
Sheriff  ordering  him  to  show  cause  why  he  should  not  pay 
over  the  proceeds  of  the  execution  sales  to  the  creditors 
named  in  the  executions  which  had  issued  from  his  court. 
Upon  the  hearing,  the  Justice  ordered  the  Sherifi*  to  pay  the 
entire  proceeds  in  his  hands  to  the  creditors  in  the  executions 
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which  he  had  issued,  on  the  ground  that  the  executions 
which  tlie  other  justice  of  the  peace  had  issued  were  void  in 
form  and  substance,  and  of  no  effect.  So  far  as  we  know, 
that  proceeding  of  the  justice  has  no  precedent  in  the  juris- 
prudence of  our  State.  It  was  in  no  sense  analagous  to  the 
practice  grown  into  use  in  this  State  through  the  tolerance 
of  the  court.s  by  which  sheriffs  are  advised  as  to  the  manner 
of  the  application  of  funds  derived  from  sales  vinder  execu- 
tions, where  there  are  conflicting  claimants.  There,  the  ad- 
vice is  given  upon  the  understanding  that  the  executions 
themselves  are  regular  and  valid,  and  the  only  question  be- 
ing that  of  priority  of  payment.  But  in  the  matter  before 
us,  the  plain  purpose  of  the  proceeding  was  to  have  an  exe- 
cution issued  by  one  justice  of  the  peace  declared  null  and 
void  by  another  justice.  The  justice  who  made  the  order 
had  no  jurisdiction  in  the  premises.  The  counsel  of  the 
appellants  in  their  brief  insist  that  this  court  shall  determine 
the  law  question  involved  in  the  case,  regardless  of  the  mat- 
ter of  jurisdiction,  and  urge  as  a  reason  therefor  that  all  the 
parties  interested  agreed  that  His  Honor  should  decide  the 
law  upon  the  agreed  state  of  facts,  and  that  also  for  the  first 
time  the  question  of  jurisdiction  was  argued  in  this  court. 
The  objection  to  the  jurisdiction  is  always  in  time.  Consent 
of  parties  cannot  give  jurisdiction  in  cases  where  it  does  not 
attach  under  the  Constitution  and  laws.  This  court  has 
sometimes  made  decisions  in  cases  where  the  matter  was  of 
great  public  interest  when  the  appeals  were  irregular  or 
premature,  but  it  will  give  no  opinion  in  any  case  where  it 
appears  that  there  is  an  entire  lackof  jurisdiction,  as  appears 
in  this  case. 

Proceeding  dismissed. 
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M.  F.  PARKER,  ADMINISTRATOR  OF  D.  L  SIMONS,  v.  GEORGE 
A.    HARDEN,  EXKCUTOR  OF  NANCY  M.   SIMONS. 

Pleading — Practice — Amend  m  en  t — Statu  te  of  Limitations — 
Burden  of  Proof — Trust — Conversion — Date  of  Conversion  of 
Ihist  Funds — Presumption. 

1.  Where,  in  an  action  for  tlie  alleged  conversion  of  money,  the  complaint 

did  not  state  that  the  funds  were. received  by  the  person  charged 
with  the  conversion  as  tmstee  or  agent,  evidence  tending  to  show 
that  they  were  so  received  cannot  be  considered  in  the  absence  of  an 
amendment,  under  Section  273  of  l^he  Code,  conforming  the  com- 
plaint to  the  evidence. 

2.  When  the  statute  of  limitations  is  pleaded  the  burden  devolves  upon 

the  plaintiff  to  show  that  the  cause  of  action  accrued  within  the 
time  limited. 

S.  In  the  absence  of  proof  as  to  the  date  of  the  conversion  of  pmperty,  the 
presumption  is  that  it  was  as  of  the  date  of  taking  the  property  into 
possession. 

4.  A  trust  terminates  upon  the  death  of  the  beneficiar\'. 

5.  When  the  bar  of  the  statute  is  complete  before  the  death  of  the  party 

against  whom  a  cause  of  action  existed.  Section  164  of  The  Code  has 
no  appHcation. 

Civil  action  tried  before  Robinson,  J.,  and  a  jury  at  Feb- 
Tuarj'  Term,  1897,  of  Bertie  Superior  Court.  There  was  a 
verdict  for  the  plaintiff  and  from  the  judgment  thereon  the 
defendant  appealed. 

Mr,  B.  B.  Peebles,  for  plaintiff. 

Mr.  Francis  D.  Winston,  for  defendant  (appellant). 

Clark,  J.  The  jury  found  the  issue  as  to  the  first  cause 
of  action  against  the  plaintiff,  /.  e.  they  found  that  the  defen- 
dant did  not  take  into  his  possession  money  belonging  to 
the  plaintiff^s  intestate  which  had  been  found  among  the 
effects  of  the  defendant\s  testator.     There  is  no  appeal  by 
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the  plaintiff,  and  that  cause  of  action  is  therefore  not  be- 
fore as. 

The  second  cause  of  action  was  for  the  alleged  conversion 
of  $1400.00  belonging  to  D.  L.  Simons  (who  was  the  plain- 
tifTs  intestate)  which  at  his  death,  on  July  27,  1882,  it  is 
alleged  was  taken  possession  of  by  the  defendant's  testator, 
Nancv  Simons,  who  was  the  wife  of  D.  L.  Simons. 

Both  the  three  vears  and  ten  vears  statute  of  limitations 

4.'  ft 

{Code,  Sections  155  and  164)  were  pleaded,  and  the  jury 
found  that  the  defendant's  testator  had  converted  the  sum 
of  $1172.50.  From  this  verdict  and  the  judgment  thereon 
the  defendant  appealed.  The  defendant's  testator  died  in 
1896.  There  was  no  allegation  in  the  complaint  that  the 
wife  received  said  fund  as  a  trustee  or  agent,  though  there 
was  some  evidence  tending  to  that  end.  But  to  be  consid- 
ered the  complaint  should  have  been  amended  to  conform  to 
the  evidence  {Code,  Sec.  273)  for  there  must  be  always  alle- 
gata as  well  as  probata.  Yet  had  this  been  done,  the  statute 
having  been  pleaded,  the  burden  devolved  upon  the  plain- 
tiff to  show  that  the  cause  of  action  accnied  witliin  the  time 
limited.  Graham  v.  0' Bryan,  120  N.  C,  464;  Hussey  v. 
Kirkman,  95  N.  C,  63;  Moore  v.  Garmr,  101  N.  C,  374; 
Hobbsx.  Barefoot,  104  N.  C,  224;  KoonceY,  Pelleiicr,  115 
N.  C,  234. 

It  is  therefore  immaterial  whether  the  three  years  or  the 
ten  years  statute  applied,  for  the  plaintiff  offered  no  evidence 
to  show  the  date  of  the  conversion,  and  in  the  absence  of 
proof  the  presumption  is  that  the  conversion  was  of  the  date 
of  taking  the  property  into  possession  in  July,  1882.  Be- 
sides if  trustee  for  the  husband,  the  trust  was  terminated  by 
his  death,  which  would  have  put  the  statute  in  motion;  and 
if  trustee  for  his  children,  that  fact  is  not  alleged  in  the 
complaint,  nor  is  the  action  brought  by  them. 

The  Code,  Section  164,  has  no  application,  as  the  testator 
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died  after  the  bar  of  the  statute  was  complete.  In  refusing' 
the  prayer  to  instruct  the  jury  that  the  claim  was  barred  by 
the  statute  of  limitations  there  was  error. 

Error. 


R.  r.   BAZEMOREv.  W.  E.   MOUNTAIN  and  wife. 

Practwe — Non-Suit — Appeal — Married  Woman — Contract  for 
Support  of  Family — Separate  Estate  of  Married  Womari — 
Agency  of  Husband. 

* 

1  iDtheconsiderationofanappsalfrornajudgment  of  non-suit  theevidence 
must  be  taken  in  its  strongest  light  against  the  defendant  and  every 
thing  it  tends  to  prove  must  be  taken  as  proved. 

2.  The  contract  of  a  married  woman,  made  for  the  support  of  herself  and 

family,  is  valid  and  her  separate  estate  is  liable  therefor. 

3.  A  husband  may  be  the  agent  of  his  wife  in  the  management  of  her  sep- 

arate estate  and  for  his  contracts,  as  such  agent,  made  for  the  sup- 
port of  herself  and  family,  her  separate  estate  is  liable. 

4.  Where,  in  the  trial  of  an  action  to  subject  the  separate  estate  of  a  mar- 

ried woman  to  the  payment  of  a  debt  alleged  to  have  been  contract- 
ed for  the  support  of  her  family,  it  appeared  that  the  wife  owned 
farm  lands  In  her  own  name,  that  her  husband  contributed  nothing- 
to  the  support  of  the  family;  that  her  only  means  of  support  was  the 
rental  from  her  lands  which  she  was  unable  to  rent  without  furnish- 
ing supplies  to  the  tenants;  that  she  had  no  supplies  and  could  not 
furnish  them  except  by  contracting  with  some  one  else  to  do  so 
and  that  she  contracted  with  the  plaintiff  to  furnish  such  supplies; 
HeM,  that  such  con ti act  was  for  the  benefit  of  the  wife  and  family 
and  necessary  for  their  support  and  her  separate  estate  is  liable 
*  therefor. 

Civil  action  tried  before  Robinson,  J.,  and  a  jurj%  at  the 
Fall  Term,  1896,  of  Bertie  Superior  Court.  After  the  evi- 
dence was  in.  His  Honor  intimated  that  plaintiff  could  not 
recover  upon  his  evidence  and  he,  thereupon,  submitted  to 
a  non-suit  and  appealed. 
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Mr.  Francis  D.  Wiiistmi,  for  plaintiff  (appellant). 
Mr.  R.  B.  Peebles,  for  defendant. 

FuRCHES,  J.  This  action  is  brought  against  the  defen- 
dants W.  E.  Mountain  and  Patty  W.  Mountain,  his  wife, 
for  supplies  furnished  one  Spruill,  a  tenant  of  the  feme  de- 
fendant. The  allegations  of  the  plaintiff  are  that  the  defen- 
dant Patty  is  the  owner  in  her  own  right  of  valuable  real 
estate,  consisting  mainly  of  farming  lands  upon  which  she 
has  mules  and  farming  implements  suitable  for  its  cultiva- 
tion. That  her  husband  is  of  no  account,  has  no  income  and 
does  not  contribute  anything. to  the  support  of  his  wife  and 
family.  And  they  have  no  means  of  support  except  from 
the  rents  of  the  land  of  the  feme  defendant.  That  she  was 
unable  to  rent  her  land  without  making  advancements  to 
the  renter  to  enable  him  to  cultivate  the  crops.  This  she 
could  not  do,  as  she  had  neither  the  supplies  nor  the  money 
to  buy  them,  and  could  only  do  so  by  procuring  some  one 
«lse  to  furnish  them  for  her.  That  the  defendant,  W.  E. 
Mountain,  was  the  agent  of  the  feme  defendant,  and  as  such 
agent  he  contracted  with  the  plaintiff  to  furnish  the  supplies 
sued  for  in  this  action.  And  His  Honor  says,  in  making 
up  the  case  on  appeal,  that  there  was  evidence  tending  to 
prove  all  these  facts. 

At  the  close  of  the  evidence,  the  court  intimated  an  opin- 
ion that  the  plaintiff  had  not  made  a  case  and  could  not  re- 
cover.  Upon  this  intimation  the  plaintiff  submitted  to  a 
judgment  of  non-suit  and  appealed. 

As  the  evidence  must  be  taken  in  its  strongest  light  against 
the  defendant,  every  thing  it  tends  to  prove  must  be  taken 
as  proved  in  the  consideration  of  this  appeal.  White  v.  /?. 
R.  Co.  J  at  this  term. 

It  must  therefore  be  taken  as  facts  proved  that  the  defen- 
dant, W.  E.  Mountain,  was  the  agent  of  the  feme  defendant, 
Patty;  that  she  was  the  owner  in  her  own  right  of  a  valuable 
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landed  estate  suitable  for  fanning  pjirposes,  stocked  with 
mules  and  furnihhed  with  farming  imj)lements;  that  her  hus- 
band was  of  no  account,  had  no  income  and  contributed  noth- 
ing to  the  support  of  his  family,  the  fenie  defendant  and 
their  children;  that  the  rents  from  these  lands  were  the  only 
means  the  feme  defendant  had  of  supporting  herself  and 
famil}-;  tliat  she  could  not  rent  her  lands  without  furnishing 
supplies  to  her  tenant  to  aid  in  making  tlie  crops;  that  she 
did  not  have  the  su})j)lies  to  furnish,  nor  the  money  with 
which  to  l)uy  them;  and  the  only  means  she  had  of  furnish- 
ing supplies  was  by  contracting  with  some  one  to  do  so  for 
her,  and  that  W.  E.  Mountain,  as  the  agent  of  the  feme  de- 
fendant, contracted  with  the  plaintiff  to  furnish  the  supplies, 
sued  for,  to  one  Spruill,  the  tenant  of  the  feme  defendant, 
and  thev  were  furnished  umler  that  contract. 

Taking  these  facts  to  have  been  proved  by  the  evidence,, 
as  we  must  do  in  this  appeal,  there  is  error. 

The  husband  may  be  agent  of  his  wife.  Witz  v.  Gray, 
116  N.  C,  48.  If  the  fcnne  defendant  could  make  this  con- 
tract with  the  ])laintitf,  she  could  make  it  by  her  agent.  If 
it  was  for  the  support  of  herself  and  family,  she  had  the 
right  to  make  the  contract,  and  her  separate  personal  estate 
is  liable  for  its  payment.  Code^  Section  1826;  Flauvi  v.  Wal- 
lace, 103  N.  C,  296. 

The  only  remaining  question,  and  the  one  upon  which 
we  suppose  His  Honor  based  his  ruling,  is,  Was  this  con- 
tract for  the  benefit  of*  the  feme  defendant  and  her  familv? 
And,  when  we  consider  that  the  only  means  of  support  she 
had  wiis  the  rents  from  her  lands,  that  she  was  unable  to 
rent  them  without  furnishing  supplies  to  her  tenants,  for 
which  she  as  landlord  would  have  a  first  lien  for  their  pay- 
ment as  they  were  her  supplies,  though  delivered  to  defen- 
dant's tenant  by  the  plaintiff,  and  that  she  had  no  means 
of  furnishing  them,  except  by  a  contract  with  some  one  else 
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'o  -io  -*y  A>r  her.  we  iijast  hold  that  this  contract  was  for  the 
^enedt  »t  rhe  f^n*^  defendant  and  her  family,  aad  that  under 
section  1"^26  »)f  The  Code  she  is  bound  by  the  contract,  and 
'  tmt  !ier  ^parate  personal  estate  is  liable  for  the  same. 

There  is  error.     The  judgment  of  non-suit  must  be  set 
ii:>ide  and  a  new  trial  awarded. 

Error. 


W    P    BURRUS  mnd  wife   v.   THE   LIFE   INSURA^XE  COMPANY 

OF  VIRGINIA. 

.4(-/i<*M  ^>  RtTorfT  Inf<vranc€  Premium  Paid — Drafts — Notice — 
Trial — Weight  of  Evidence — Directing  Vei^dict, 

t.  WhetY«  oa  the  trial  of  an  action,  a  inateri  il  fact  is  in  dispute  and  tiie 
evidence  tliereon  is  conflicting,  the  trial  judge  cannot  weigh  the  evi- 
dtfiK'^  amt  say  how  the  fact  was. 

^.  Wh^rv.  oo  the  trial  of  an  action,  a  material  fact  was  whether  a  draft 
b»d  IwiMi  presented  to  plaintiff  for  acceptance  and  payment  and  it 
a|>(Hmrvd  that  plaintiff,  having  received  notice  that  a  draft  had  been 
dmwn  oa  him  by  the  defendant,  applied  at  the  bank  where  he  us- 
ually ivceived  drafts  but  the  defendant's  draft  had  not  been  received 
ami  plaintiff  testifled  that  he  was  employed  at  a  cotton  gin;  that  his 
Uv(ti«>«  wert^  outside  the  office  and  that  he  had  no  desk  there  but  that 
^is  plai'e  of  business  was  at  his  residence  and  that  the  draft  had 
oovt^r  bi*^n  presented  to  hfm;  while  the  bank  collector  testified  that 
hv  UH>k  the  draft  to  the  gin  for  acceptance  three  times,  left  a 
I^Huttn)  notice  and  notified  plaintiff's  son.  Held,  that  whether  the 
vlmO  had  Iwu  duly  presented  was  a  question  for  the  jury. 

Twn  Arru>N»  trieil  l)efore  Timberkike,  J,,  and  a  jury  at 
\l  \v  IVruu  1SI>7,  of  Craven  Superior  Court.  Plaintiff 
^»u^Ki  t\>  iwovor  all  the  i>remiunis,  which  he  had  paid  to 
U\^lMultMU  \A\  n  pi>Ury  of  insurance,  upon  the  ground  that 
\lv>U^M\hu»l  hnvl  declined  to  acwpt  the  last  premium  and  de- 
vU^uhI  Iho  p^»licy  rurft^ited.  The  defendant's  contention  was 
\\u\\  \W  i^^viuimu  was  not  paid  when  due  and  that  by  the 
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terms  of  the  policy  the  insurer  could  only  renew  it  after 
submitting  to  a  medical  examination  which  he  refiised  to 
do.  Plaintiff'  contended  that  the  defendant  had  agreed  to 
draw  for  the  premiums  as  they  fell  due  through  a  certain 
bank  in  Newbern;  that  he  was  ready  to  pay  the  draft  for  the 
maturing  premium  and  enquired  at  bank  for  it  on  the  right 
day  and  it  was  not  there  and  that  some  days  thereafter  he 
sent  a  check  to  the  defendant  for  the  amount  of  the  prem- 
ium and  defendant  refused  to  receive  it. 

The  defendant  averred  that  the  agreement  was  that 
draft  should  be  drawn  through  a  Richmond,  A^a.,  Bank 
w^hich  was  done  and  that  the  draft  had  been  presented  for 
payment  at  plaintiff's  place  of  business  and  returned  un- 
paid. There  was  conflicting  testimony  as  to  the  presenta- 
tion of  the  draft.  At  the  close  of  the  evidence  His  Honor 
stated  that  he  would  direct  the  jury  to  find  that  the  plain- 
tiff was  entitled  to  recover  the  sums  paid  by  him  as  prem- 
iums with  interest,  there  being  no  dispute  as  to  their  amount. 
The  defendant  excepted  and  appealed  from  the  judgment 
rendered  on  the  verdict  so  directed. 

Messrs,  iSimmcytis  &  Wardy  for  plaintiff. 
Me^'isrs.  Clark  &  Guion  and  MacRae  &  Day^   for  defendant 
(appellant). 

Faircloth,  C.  J.:  One  of  the  material  questions  present- 
ed is  whether  the  defendant's  draft  for  premium  on  policy 
was  duly  presented.  The  plaintiff  testified  that  he  received 
a  letter  saying  that  the  draft  had  been  sent,  that  he  applied 
at  one  of  the  Newbern  banks,  where  he  had  usually  received 
drafts,  and  the  bank  said  it  had  not  received  the  draft, 
and  that  it  had  not  been  presented  to  him.  He  fur- 
ther said  "I  had  no  desk  at  gin,  my  duties  were  out- 
side the  office."  Matthews  said  he  took  the  draft  for  accept- 
ance to  the  gin  three  times,  where  the  plaintiff  was  supposed 
to  stay,  and  said  to  be  his  place  of  business,  and  left  a  print- 
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ed  notice  on  the  desk  in  the  oflSce  at  the  gin,  and  was  told 
that  the  plaintiff  was  at  the  cotton  exchange,  by  his  son. 

Lumsden  testified  that  he  was  secretary  of  the  cotton  gin, 
that  he  employed  the  plaintiff  to  weigh  cotton,  Ac,  and  he 
sold  cotton  on  the  cotton  exchange,  and  had  no  desk  in  the 
witness'  office. 

m 

Spruill  testified  that  he  told  Matthews  at  the  gin  that  the 
plaintiff  was  at  the  wharf. 

Dewev  testified  that  he  was  cashier  of  the  Fanner's  & 
Mechanic's  Bank  at  Newbern;  that  he  gave  the  draft  to  his 
collector  who  returned  it  unpaid,  and  he  returned  it  to  the 
Richmond  bank.  The  bank  determines  where  it  is  to  be 
sent. 

The  president  of  defendant  company  testified  that  Dewey 
returned  the  draft,  saying:  "Presented  three  times.  No  at- 
tention paid  to  notice";  that  it  was  presented  at  three  differ- 
ent places,  considered  his  headquarters;  once  to  his  son  in 
person,  and  an  additional  printed  notice  left  for  him." 

Plaintiff  recalled  said:  "My  private  place  of  business  was 
at  my  house.  When  I  got  through  cotton  sales  at  cotton 
exchange,  I  went  back  to  the  gin." 

We  have  referred  to  so  much  of  the  evidence  onlv  to  show 
that  the  presentation  of  the  draft  was  in  dispute  and  that 
there  was  conflicting  evidence  in  that  matter.  The  court 
stated  tliat  only  one  issue  would  be  submitted:  "What 
amount,  if  any,  is  the  plaintiff  entitled  to  recover"?  and  re- 
fused to  submit  any  other.  It  is  the  province  of  the  jury  to 
find  the  fact  involved  in  the  issue  or  issues  presented  in  the 
pleadings,  and  in  all  cases  the  credibility  of  witnesses  is  ex- 
clusively for  the  jury  to  consider.  In  criminal  matters  the 
jurj^  must  render  the  verdict  and  not  the  court  even  if  the 
State's  evidence  is  uncontradicted,  because  the  plea  of  not 
guilty  disputes  its  credibility,  and  the  presumption  of  inno- 
cence can  be  overcome  only  by  the  verdict  of  a  jury.     State 
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V.  Riky,  113  N.  C,  648;  U.  S.  v.  Taylor,  3  McCrary,  500  and 
505.  In  civil  actions  the  rule  is  different,  and  is  so  well 
stated  bj'  this  court  that  we  will  simply  copy  the  language 
of  Pearson,  J.:  **When  the  plaintiff  fails  to  make  out  his 
case,  the  Judge  may  say  to  the  jury,  *'if  all  the  evidence 
offered  be  true  the  plaintiff  has  not  made  out  a  case,"  and 
direct  a  verdict  to  be  entered  for  the  defendant  unless  the 
plaintiff  chooses  to  submit  to  a  non-suit.  It  is,  in  effect,  a 
demurrer  to  the  evidence.  The  plaintiff  has  no  right  to 
complain,  for  in  reviewing  the  question  of  law  he  has  the 
benefit  of  the  suppositicm  that  the  evidence  offered  by  him 
and  the  inferences  of  fact  are  all  true.  So,  when  the  plain- 
tift's  case  is  admitted,  the  whole  question  turns  upon  the  de- 
fence attempted  to  be  set  up.  If,  taking  the  facts  to  be  as  con-^ 
tended  for  by  the  defendant,  the  court  is  of  opinion  that  he 
has  made  out  no  answer  to  the  action,  it  is  proper  and  saves 
time  for  the  court  to  direct  the  verdict  to  be  entered  for  tlie 
plaintiff.  The  defendant  is  not  prejudiced  because  upon 
appeal  the  question  will  be  presented  in  the  most  favorable 
point  of  view  for  him."  State  v.  ShuU,  32  N.  C,  153.  The 
present  case  does  not  fall  within  the  above  rule,  as  His 
Honor  seems  to  have  erroneouslv  assumed. 

Waiving  all  other  controverted  (juestions,  the  fact  as  to 
whether  the  draft  was  duly  presented  was  in  dispute,  and 
the  evidence  thereon  was  conflicting.  When  such  is  the 
case,  the  court  cannot  weigh  the  evidence  and  say  how  the 
fact  was.      White  v.  Railroad,  at  this  tenn,  and  cases  cited. 

Veil  ire  de  Novo, 
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W.  A  BENTON  v.  RUFFIN  COLLINS. 

Ivterlocuton/  Order — Practice — Premature  Appeal. 

Au  appeal  from  an  order  of  the  Court  below  setting  aside  the  verdict  on 
one  of  sev(  ral  issues  and  awarding  a  new  trial  thereon  is  premature 
and  will  be  dismissed.  In  such  case,  an  exception  should  have  been 
noted  which  could  have  been  passed  upon  on  the  appeal  from  the 
tinal  judgment. 

Civil  action  for  damages,  tried  l)efore  Timberlake,  /.,  and 
a  jury,  at  April  Term,  1S97,  of  Franklin  Superior  Court. 
From  an  order  of  His  Honor  setting  aside  the  verdict  on 
the  issue  of  damages  and  awarding  a  new  trial,  the  defen- 
dant api)ealed. 

Mr.  CharUM  M.  Cooke^  for  plaintiff. 

Mesm-s.  F.  S.  Spntill,  W.  B.  Shaw  and  T.  W.  Bickett,  for 
defendant  (appellant). 

Faircloth,  C.  J.:  A  verdict  was  recorded  on  all  the  is- 
sues suhmitted.  On  motion  of  the  plaintiff  the  court,  set 
aside  the  verdict  on  the  issue  of  damages  and  awarded  a 
new  trial  on  tliat  issue.  The  defendant  excepted  to  this 
ruling  and  order,  and  appealed  to  this  court. 

The  appeal  is  premature.  He  should  have  noted  his  ex- 
ception and  })roceeded  with  the  trial  and  brought  the  whole 
case  to  this  court  on  final  judgment.  This  course  would 
not  affect  any  substantial  right.  This  question  has  been  so 
often  decided  as  to  need  only  a  reference  to  Hillmrd  v. 
Oram,  106  N.  C,  467,  and  the  numerous  cases  cited. 

Appeal  (^smissed. 
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J.  G.  COLLINS,  etal.  v.  W.  H.  SWANSON. 

Action    to   Recover  Land — Title — Common   Source  of  Title — 
Estoppel — Burden  of  Proof — Directing  Verdict. 

1.  A  defendant  in  an  action  to- recover  land,  wlio  sets  up  title  through  pur- 

chase of  the  lanci  by  his  ancestor,  is  c  stopped  to  deny  the  title  of  the 
latter's  grantor. 

2.  Where,  in  an  action  to  recover  land,  plaintiff  and  defendant  claim  title 

from  a  common  source,  the  plaintiff  is  required  only  to  show  the 
better  title  from  such  .source. 

8.  Where,  in  an  action  to  recover  land,  the  defendant  set  up  as  title  the 
alleged  purchase  of  the  land,  by  his  ancestor,  from  the  plaintiff's  an- 
cestor, J.  S.,  andalscj  pleaded  the  twenty  years  statute  of  limitations 
and  admitted  that  plaintiffs  were  the  heirs  at  law  of  J.  S..  and  that 
the  latter  had  died  within  15  years  prior  to  the  commencement  of  the 
action,  and  the  plaintiffs  introduced  testimony  tending  to  show^  that 
the  defendant  had  not  been  in  possession  of  the  land  for  20  years; 
IMd,  that  the  burden  of  proof  having  been  shifted  upon  the  defend- 
ant, by  the  allegations  in  his  answer  and  his  admissions,  to  show  a 
better  title  either  by  a  valid  conveyance  from  the  common  source  to 
himself  or  his  ancestor,  or  by  making  good  his  plea  of  the  statute,  it 
was  error  to  non-suit  the  plaintiff. 

4.  Under  no  circumstances  can  a  verdict  be  directed  in  favor  of  the  party 
upon  whom  the  burden  of  proof  tests. 

Civil  action  for  the  recovery  of  land,  tried  before  Tim- 
berlake,  J.,  and  a  jury,  at  April  Term,  1897,  of  Franklin 
Superior  Court.  Upon  an  intimation  by  His  Honor  that 
the  plaintiffs  could  not,  on  their  own  testimony  recover, 
they  submitted  to  a  non-suit  and  appealed. 

Me^'frs.  F.  S.  Spruill  and  J.  B.  Batchehry  for  plaintiffs  (ap- 
pellants). 

Mr.  C.  M.  Cooke,  for  defendant. 

Douglas,  J.:  This  is  an  action  in  the  nature  of  eject- 
ment brought  by  the  plaintiffs  appellant,  as  heirs-at-law  of 
Munford  Collins,  to  recover  certain  lands  in  the  alleged  pos- 
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session  of  the  defendant.  The  defendant  in  his  answer,  de- 
nies the  material  allegations  of  the  complaint,  and  pleads 
the  Statute  of  Limitations,  as  having  l>een  in  quiet  and  un- 
interrupted possession  for  more  than  twenty  years  under 
known  and  visible  boundaries.  In  his  amended  answer  he 
further  says,  *'that  in  18(53,  J.  R.  Swanson,  the  father  of  the 
defendant,  and  who  has  since,  died  intestate,  purchased  the 
land  in  controversy  of  Munford  Collins  for  the  price  of  $100, 
which  he  paid  him,  and  that  the  deed  which  he  execut<?d 
has  been  lost  or  mislaid,  if  any  was  made."  I'pon  the  trial 
it  was  admitted  **that  the  plaintiffs  are  the  heirs-at-law  of 
Munford  Collins  who  died  in  February,  1881,  and  that  this 
action  wjis  brought  to  the  October  Term,  1895,  of  Fr.^nklix 
Superior  (^ourt." 

The  j)laintitfs  introduced  testimony  to  show,  among  other 
things,  that  the  defendant  had  not  been  in  possession  of  the 
land  for  twenty  years.  Upon  intimation  of  His  Honor  that 
they  could  not  recover  upon  their  own  testimony,  the  plain- 
tiff's submitted  to  a  non-suit  and  appealed. 

In  this  intimation  of  His  Honor  we  think  there  was  sub- 
stantial error.  The  defendant  set  u[)  no  title  excei)t  the 
purcliase  of  the  land,  by  his  ancestor,  from  Munford  Collins. 
He  is  therefore  est(){)pe<l  from  denying  the  title  of  Munford 
Collins.  Ivea  v.  Sawj/er^  20  N.  (-.,  51;  Johnson  v.  Wafts^ 
46  N.  C.,  228;  ThomaH  v.  A>////,  Ibid,  375;  Feimster  v. 
McBfrrie,  Ibid,  547;  dopeland  v.  Sauh,  Ibid,  70;  Gilliam  v. 
Bird,  30  N.  (\,  280.  All  that  the  plaintiffs  are  required 
to  do,  in  order  that  thev  mav  recover,  is  to  show  a  better 
title  from  the  common  source.  Gilliam  v.  Bird,  mtpra;  Cald- 
well V.  Nedij,  81  N.  ('.,  114;  Spivey  v.  Jones,  82  N.  C, 
179;  Chrixtenhury  v.  7v7»<7,  8")  X.  C,  229;  Mohley  v.  Grijfin, 
104  N.  C,  112;  Bondu  V.  Smilh,  lOH  N.  (\,  553.  The  de- 
fendant,  being  estopped  from  denying  the  title  of  Munford 
Collins  and  having  admitted  the  plaintiffs  to  be  the  heirs- 
at-law  of  Munford  Collins  upon  whom  the  law  casts  the  title 
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in  the  'absence  of  some  valid  alienation,  must  show  some 
better  title  in  himself,  either  by  a  valid  convevance  from  the 
common  source  to  himself  or  his  ancestor,  or  by  making 
good  his  plea  of  the  statute  of  presumptions.  He  has  done 
neither,  having  offered  no  testimony  whatever.  The  alle- 
gation in  the  answer  and  the  admissions  of  tlie  defendant 
shifted  upon  him  the  burden  of  proof.  Not  only  did  the 
defendant  fail  to  bear  this  burden,  but  the  plaintifTs  testi- 
mony strongly  tended  to  rebut  the  plea  of  the  statute.  In 
view  of  the  intimation  of  His  Honor,  that  upon  the  plain- 
tiffs own  evidence  thev  could  not  recover,  this  Court  must 
consider  all  their  evidence  as  true  and  regard  it  in  the  most 
favorable  light  for  them,  as  the  jury  might  so  have  regarded 
it  had  it  been  submitted  to  them.  Ahernathy  v.  Stowe,  92 
N.  C,  213;  GihbH  v.  Lyon,  95  N.  C,  14(>;  Sprwyn  y.Schenck, 
99  N.  (\,  551. 

The  plaintiffs  would  have  been  clearly  entitled  to  go  to 
the  jur}',  even  if  the  burden  had  still  rested  upon  them;  but 
as  the  burden  had  been  shifted  to  the  defendant,  under  no 
circum.stances  could  the  Court  have  directed  a  verdict  in  his 
favor.  Spnn'll  v.  Innurance  Co.,  120  N.  C,  141;  HanUnon  v. 
Railroad,  Ibid,  492. 

For  error  in  the  intimation  of  the  Court  l.>elow,  the  non- 
suit must  be  set  aside  and  a  new  trial  ordered. 

New  trial. 


v» 
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G.  W    FORD  V.  ISRAEL  GREEN. 

Mortgagor  and  Mortgagee — Default  in  Mortgage — Rigid  of 
Entry — Attormnent  of  Mortgagor  ai<  Tenant  of  Mortgagee — 
Landlord's  Lien,  Priority  of  over  Agricultural  Lien  of  Third 
Party. 

After  forfeiture,  a  mortgagee  can,  by  contract,  become  landlord  of  the 
mortgagor  so  as  to  avail  himself  of  the  landlord's  lien  which,  though 
such  ccm tract  be  oral  and  unregistered,  has  priority  over  the  subse- 
quent liens  for  supplies  furnished  by  third  parties  who,  by  the  regis- 
tration of  the  mortgage,  are  fixed  with  notice  nf  the  mortgagor's 
default  and  the  mortgagee's  right  of  entry.  (Ci.ark,  J.,  dissents 
arguendo  in  which  Montgomery,  J.,  concurs.) 

Civil  action,  heard  before  Timberlake,  J.,  (a  jury  trial 
being  waived)  at  April  Term,  1897,  of  Franklin  Superior 
Court.  Tlie  facts  apjx^ar  in  the  opinion  of  the  Court.  From 
a  judgment  for  B.  W.  Ballard  Company  intervenor,  the 
plaintiff  api)ealed. 

Mr.  T.   \V.  Bickett,  for  plaintiff  (appelhint). 
Mr.  F.  S.  Spruill,  for  G.  W.  Ford,  intervenor. 

Dou(JLAS,  J.:  This  is  an  action  originally  brought  before 
a  Justice  of  the  Peace  to  recover  possession,  by  virtue  of  an 
agricultural  lien,  of  certain  croi)s  raised  during  the  year  1896 
by  the  defendant  Green  on  lands  alleged  by  the  {>laintiff  to 
have  then  l)elonged  to  said  Green.  The  defendant,  the 
Ballard  Co.,  inteiTened  and  claimed  title  to  the  crops  as  the 
Landlord  of  the  defendant  Green.  The  plaintiff'  introduced 
his  lien  dated  Januarv  22, 1896,  and  filed  for  record  Januarv 
24,  189().  The  intervenor  introduced  his  landlord's  lien 
dated  Feb.  2(),  1896,  and  filed  for  registration  May  25,  1896. 

B.  W.  Ballard,  on  l)ehalf  of  The  Ballard  Co.,  testified  that 
the  com{)any  ''was  the  assignee  and  owner  of  a  mortgage  on 
said   land,   which  mortgage  was  duly  executed   by  Israel 
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Green  and  wife.  This  was  expressly  admitted.  It  was  also 
admitted  that  the  debt  secured  by  the  mortgage  was  unpaid. 
Ballard  further  testified  that  in  1893  the  defendant  Green, 
finding  he  could  not  pay  the  mortgage,  agreed  to  become 
the  tenant  of  the  Ballafd  Co.,  surrendered  the  possession  and 
remained  on  the  land  as  such,  paying  an  annual  rental  of 
$100;  that  at  the  same  time  said  Company  agreed  with 
Green  that  if  he  would  within  one  year  pay  the  Cbmpany 
$1,000,  which  was  less  than  the  mortgage  debt,  then  the 
Company  would  cancel  the  mortgage  and  all  claim  on  the 
land;  that  defendant  Green  under  this  contract  had  remain- 
ed on  the  land  since  1892,  recognizing  the  Ballard  Company 
as  his  landlord  and  paying  $100.  a  year  rent,  and  that  each 
year  the  Company  had  renewed  its  proposition  to  surrender 
all  claims  on  the  land  on  payment  of  the  $1,000,  and  that 
every  year  since  the  above  agreement  in  1893  the  Company 
had  taken  a  crop  lien  for  the  said  rent  and  advances." 

It  ap{)ears  that  Green  still  owes  the  plaintiff  $48.95  on  the 
debt  secured  by  the  crop  lien,  which  it  was  admitted  covered 
the  crops  in  controversy.  It  was  admitted  that  the  value  of 
the  crops  sought  to  be  recovered  was  not  over  $50,  and  that 
Israel  Green  had  an  absolute  deed  to  the  land  on  which  the 
croi)s  were  raised,  and  lived  on  the  land.  He  corroborated 
B.  W.  Ballard  as  to  the  said  agreement,  and  the  plaintiff 
admitted  the  facts  testified  to,  and  also  admitted  that  The 
Ballard  Company  had  not  been  paid  in  full  for  advances 
made  during  1896  to  Green,  and  admitted  that  if  the  lien 
of  the  Company  had  priority  over  his  lien,  then  judgment 
should  be  entered  for  the  Company.  Upon  the  whole  evi- 
dence the  court  held  that  the  Company  was  the  landlord  of 
Green,  and  that  its  lien  had  priority  over  the  lien  of  the 
plaintiff,  and  rendered  the  judgment  set  out  in  the  record, 
to  which  the  plaintiff*  excepted  and  appealed. 

We  see  no  error  in  the  ruling.     Admitting  that  the  agree- 
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ment  testified  to  by  Ballard  did  not  change  the  relations  of 
mortgagor  and  mortgagee  existing  Ijetween  the  Ballard 
Companj'  and  (ireen,  and  that  the  right  of  redemption  still 
remained  in  (ireen,  the  possession  of  the  land  was  changed 
bv  the  entry  of  the  Company  and  the  attornment  of  Green. 
The  Ballard  Co.  was  thereafter,  in  any  yiew  of  the  case,  at 
least  the  mortgagee  in  posse.^ion  and  therefore  entitled  to  the 
rents  and  profits.  That  it  rented  the  land  to  a  tenant,  who 
happened  to  be  the  mortgagor,  did  not  change  the  character 
of  that  tenant's  possession,  which  was  thereafter  that  of  his 
landlord.  The  entry  of  the  mortgagee,  lx?ing  matter  in  pah% 
was  incapable  of  registration.  The  agreement  to  rent  might 
haye  been  registered,  but  did  not  recjuire  registration,  as  it 
was  only  for  one  year,  and  renewed  from  year  to  year.  As 
the  mortgage  held  by  the  Ballard  Company  was  "expressly 
admitted/'  it  is  to  be  presumed  that  all  its  necessary-  inci- 
dents, such  as  registration  and  default,  were  also  admitte<l, 
as  they  are  no  where  denied.  This  mortgage  being  regis- 
tered Wiis  notice  to  the  world,  not  only  of  its  existence,  but 
necessarily  of  all  that  it  contained.  Any  one  examining 
the  record,  and  examination  is  presumed  from  the  oppor- 
tunity, would  be  fixed  witli  notice  that  the  mortgage  was  in 
default  and  that  the  consecjuent  right  of  entrv'  had  accrued 
to  the  mortgagee.  The  actual  entry  of  the  mortgagee  was 
not  during  the  current  year  while  the  crops  in  question  were 
growing,  but  was  more  than  tvyo  years  before  they  were 
planttnl  or  any  of  the  suj)plies  furnished  therefor.  This 
takes  the  case  at  bar  clearly  out  of  the  rule  laid  down  in 
Killehreiv  v.  Ilines,  104  N.  C.,  182,  so  strongly  relied  on  by 
the  plaintiff.  That  case,  while  maintaining  the  just  princi- 
ple that  a  mortgagee  cannot  -enter  and  take  possession  of 
growing  crops  to  the  prejudice  of  pre-existing  mortgagees  or 
lienees,  clearly  recognizes  the  right  of  the  mortgagee  to  enter 
upon  ccwidition  broken,  and  this  right  is  sustained  by  ever)'' 
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authority  cited  therein.  The  concurring  opinion  of  Justice 
Merrimon,  reconciling  Killehrew  v.  Hine^a  with  the  earlier 
case«,  is  worthy  of  attention.  The  later  cases  of  Taylor  v. 
Taylor,  112  N.  ('.,  27,  Crlnkley  v.  Egerton,  113  N.  C,  444 
and  Jones  v.  Jones,  117  N.  C,  254,  do  not  affect  the  princi- 
ple now  under  consideration.  Can  there  be  any  (juestion  of 
a  mortgagee's  right  of  entiy  upon  breach  of  condition?  He 
had  it  at  common  law.  1  Pingrey  on  Mortgages,  8ec.  886. 
He  has  ii  now  in  all  States  where  the  legal  title  is  held  to 
A'est  in  the  mortgagee.  Ibid,  Sec.  826;  2  Jones  Mortgage, 
Sec.  1253;  Ki Hebrew  v.  Ilinesj  supra,  and  cases  therein  cited. 

In  Joiiea  v.  Jo)tes,  supra,  this  court  has  expressly  held  that, 
after  forfeiture,  the  mortgagee  or  vendor  can  by  contract 
become  landlord  of  the  mortgagor  or  vendee,  so  as  to  avail 
himself  of  the  landlord's  lien. 

We  are  luiable  to  distinguish  the  Jones  case  from  the  case 
at  bar,  as  the  attonnnent  so  uiuHiuivocally  approved,  in  the 
former  case,  was  in  the  latter  case  made  when  there  were  no 
conflicting  liens,  and  all  subsequent  lienees  are  charged  with 
knowledge  of  the  mortgagee's  right  of  entry. 

This  view  of  the  case  renders  it  unnecessarv  for  us  to  con- 

ft. 

aider  when  and  under  what  circumstances  a  mortgagor  can 
abandon  or  release  his  ecjuity  of  redemption.  It  should  be 
borne  in  mind  that  this  opinion  does  not  deal  with  any 
question  of  aetnal  fraud,  or  fraud  in  fact,  as  the  ca.se  comes 
to  us  on  a  bare  question  of  law.  No  error  appearing  in  the 
record,  the  judgment  is  affirmed. 

Affirmed. 

Clark,  J.,  dissenting.  The  Ballard  Company  intervenor 
•did  not  claim  to  be  mortgagee  in  possession,  which  would 
have  been  an  open  and  notorious  fact,  but  rested  the  case 
upon  its  being  landlord  by  virtue  of  an  oral  surrender  of  the 
equity  of  redemption  by  the  mortgagor,  and  that  is  found  as 
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a  fact  by  the  jury.  It  was  admitted  by  both  parties  that 
ujK)!!  that  fact  the  case  depended.  In  Killebreiv  v.  Hines,  104 
N.  (\,  182,  it  was  held  that  the  lien  of  a  creditor  who  makes 
advances  to  the  mortgagor  to  make  a  crop  is  suj^erior  to  that 
of  the  mortgagee  of  the  land,  because  till  the  entrj'  of  the 
mortgagee  the  latter  is  assenting  to  the  mortgagor's  holding 
himself  out  as  owner  of  the  crop.  In  Taylor  \.  Taylor  112 
N.  C.,  27,  it  was  held  that  while  a  vendee,  or  mortgagor  in 
default,  remains  in  possession  of  land,  the  title  to  4;he  crop 
is  not  vested  in  the  mortgagee,  or  vendor,  as  landlord. 
(Ynikley  v.  Egerion^  113  N.  C,  444,  cites  with  approval  lx)th 
these  cases  as  ai)plicable  where  the  relation  is  nimply  that  of 
vendor  and  vendee,  mortgagor  and  mortgagee,  and  holds 
that  in  such  castas  there  is  no  landlord's  lien  for  rent,  but 
held  further  in  favor  of  the  freedom  of  contracting  that, 
when  tliere  is  no  oppression,  it  is  competent  for  the  parties 
to  a  mortgage  for  the  purchase  money  to  stipulate  that,  in 
addition  to  the  mortgage  on  the  purchased  land,  the  vendor 
should  have  a  lien  on  tlie  crop  to  the  extont  of  the  rent,  the 
siune  to  be  apj)lied  on  the  purchase  money  and  that  when 
such  mortgage  is  recorded  one  who  advanced  supplies  upon 
a  later  mortgage  on  the  crop  took  subject  to  vendor's  mort- 
gage on  the  rent.  In  ^hnen  v.  J<>//r.s,  117  N.  C.,  254,  it  was 
held,  approving  Taylor  v.  Tayhr,  supra,  and  Crinkley  v. 
Eyeiion,  supra,  that  the  vendee  of  land  in  default  may  by 
contract,  in  the  absence  of  o[)pression,  agree  verbally  that  the 
vendor  mav  have  as  additional  securitv  the  landlord's  lien 
for  rent,  the  amount  of  stime  to  go  upon  the  purchase  money. 
There  is  this  difference  iK^ween  Crinkley  v.  Egeiion  and 
Jones  V.  Jones,  that  in  the  first  named  case  the  agreement  to 
give  the  mortgagee  the  rights  of  a  landlord  oveV  the  rent, 
was  embraced  in  the  mortgage  whicli  was  registered  and 
hence  the  person  sul)sequently  taking  a  mortgage  upon  the 
crop  for  advances  was  fixed  with  notice  of  it  and  hence  the 
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mortgagor\s  right  to  the  rent  as  against  such  third  party 
was  sustained. 

In  Jone^'i  v.  Jones,  however,  the  agreement  to  give  the  ven- 
dor the  benefit  of  the  landlord's  lien  upon  the  rent  as  addi- 
tional security  was  verbal,  and  it  was  sustained  as  between 
the  parties  merely. 

In  the  present  case  there  was  a  similar  verbal  agreement. 
This  was  good  as  tetween  the  parties,  as  was  held  in  Jones 
v.  Jones,  supra,  but  it  can  not  be  good  as  to  third  parties  as 
in  Cnnkley  v.  Egerton,  because  unlike  that  case  the  agree- 
ment was  not  in  writing  and  recorded  and  third  parties  had 
no  notice  from  any  registration.  Nor  is  there  any  evidence 
tending  to  show  that  the  merchant  who  advanced  the  sup- 
plies had  any  actual  notice,  if  indeed  under  Connor's  Act  his 
registered  mortgage  for  supplies  could  be  defeated  by  a  ver- 
bal convevance  back  of  the  land  from  the  vendee  to  the 
assignee  of  the  vendor  who  had  Ik^cu  secured  by  a  mortgage 
upon  the  land  only,  more  especially  as  the  mortgagor,  notwith- 
standing the  verbal  reconveyance,  remained  in  possession. 

If  the  merchant  making  advances  in  Killebreic  v.  Hines 
had  examined  the  books  in  the  Register's  office  he  would 
have  found  that  his  customer  had  executed  a  mortgage  on 
his  land  only  and  therefore  could  give  him  a  valid  mort- 
gage  on  the  crop.  If  such  merchant  had  examined  the 
records  in  Crin/clei/s  case  he  would  have  found  that  his 
customer  had  not  only  mortgaged  his  land  but  had  convey- 
ed a  lien  on  the  rent  also  as  additional  securitv,  so  that  he 
could  only  get  a  valid  lien  for  his  advances  on  the  crop 
over  and  above  the  rent.  If  the  merchant  making  ad- 
vances in  the  present  case  examined,  as  we  must  presume 
he  did,  the  Register's  books,  he  would  have  found  that,  as 
in  Killehrew  v.  Hines,  the  party  in  possession  had  given  a 
mortgage  only  on  the  land  (and  not  as  in  Crinkley^s  case 
conveyed  the  rent  also)  and  therefore  he  is  entitled  to  the 
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crop  as  it  was  mortgaged  to  him  and  can  not  be  defeated  by 
a  parol  agreement  which,  being  unregistered  and  unknown 
to  him,  was  only  good  between  the  parties  as  in  Jones  v.  JoneSy 
supra.  Even  in  Crinkle y^s  case  the  merchant  had  his  lien 
on  all  the  crop  except  the  rent.  Here,  it  is  sought  by  a 
verbal  agreement  between  mortgagor  and  mortgagee  to  de- 
feat the  merchant's  lien  for  advances  not  onlv  as  to  the 
rent  but  as  to  the  whole  crop. 

The  wise  object  of  the  Act  of  1885  (known  as  Connor's 
Act)  w^as  to  require  all  conveyances  and  encumbrances  upon 
land  to  be  spread  upon  the  Record  so  that  third  parties 
<;ould  always  be  protected.  Looking  at  the  record  here,  the 
merchant  w^as  justified  in  taking  from  the  mortgagor  of  the 
land  in  possession  a  mortgage  upon  his  crop.  To  permit 
an  unknown  verbal  agreement  for  the  conveyance  of  land 
to  the  mortgagee,  by  way  of  a  verbal  surrender  of  the  equity 
of  redemption,  to  destroy  the  mortgage  on  the  crop  which 
was  given  the  merchant  by  the  party  in  possession  claiming 
to  be  owner  (subject  only  to  the  mortgage  on  the  land)  would 
be  contrary  to  the  letter  and  the  spirit  of  the  Act  of  1895, 
{Barhee  v.  Wadswarthy  115  N.  C,  29)  and  would  unsettle  the 
confidence  of  all  who  make  advances  to  mortgagors  and  ven- 
dees in  possession  to  enable  them  to  raise  their  crops. 

Montgomery,  J.:  I  concur  in  the  dissenting  opinion. 


MARY  L.  TAYLOR  et  al.,  v.  SARAH  SMITH,  et  al. 

Adian  to  Enforce  Parol  Trust  in  Land — Lis  Pendens^  Discon- 
tinuance  of — Purchasers  Without  Notice — Color  of  Title. 

^^'he^e.  in  an  action  to  have  a  parol  trust  declared  in  land  and  to  have  the 
legal  estate  conveyed  accordingly,  a  \erdict  was  rendered  in  1875  for 
the  plaintiff  and  a  nunc  pro  tunc  judgment  fixing  the  parol  trust  was 
rendered  on  the  verdict  in  1880,  and  the  subseciuent  proceedings  in 
said  action  were  directed  to  other  purposes  than  to  establish  such 
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parol  trust,  deeds  for  parts  of  such  laod  made  by  the  holder  of  the 
legal  estate  in  1877  or  1885  to  grantees,  who  went  into  possession  and 
held  aversely  to  all  the  world  and  were  not  made  parties  to  the  action 
until  1893,  were  color  of  title  which  ripened  into  full  title  by  seven 
years  possession.  ^ 

Civil  action  heard  before  Timherlake/J.,  at  Spring  Term, 
1897,  of  Craven  Superior  Court,  on  exceptions  to  the  report 
of  a  Referee.  The  plaintiffs  appealed  from  the  judgment 
overruling  certain  exceptions  which  are  referred  to  in  the 
opinion. 

Mr.  W.  D.  Mclver,  for  plaintiff's  (appellants). 
Messrs.  iSinimons  &  Ward,  for  defendants. 

Montgomery,  J.:  The  plaintiffs  in  their  complaint  allege 
that  Spicer  Lane  and  his  wife,  Ada,  on  the  21st  day  of  Oc- 
tober, 1849,  conveyed  two  tracts  of  land  in  Craven  county, 
particularly  described  by  metes  and  bounds,  to  Thompson 
(t.  Lane,  with  a  trust  in  parol  attached  to  the  effect  that 
after  the  payment,  by  the  said  Thompson  G.,  and  other 
children  of  Spicer  Lane  and  his  wife  Ada,  of  a  certain  debt 
of  $950,  with  interest  due  by  the  father,  to  John  S.  Lane, 
the  land  should  belong  to  the  children  of  the  said  Spicer 
and  Ada,  who  were  the  said  Thom{)soii  G.  Lane,  Mary,  who 
afterwards  married  the  other  plaintiff",  Jane,  who  afterwards 
married  William  Wilcox,  Daniel,  and  Mason  and  Wiley, 
who  died  intestate  and  without  issue;  and  that  Thompson 
G.  should  convey  to  each  his  or  her  proportionate  part  of 
the  land.  Originally,  the  plaintiffs  in  the  action  were  Mary 
and  her  husband,  Benaja  Taylor,  and  the  defendants  were 
the  widow  of  Thomas  G.,  Sarah,  the  only  child  and  heir-at- 
law  of  Thomas  G.,  and  John  Wilcox,  George  Wilcox  and  S. 
Williams  Wilcox,  the  children  and  heirs-at-law  of  Jane. 
The  successive  administrators  of  Thompson  G.  were  after- 
wards made  parties. 
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The  action  was  brought  to  have  the  parol  trust  upon  the 
land  declared,  and  to  c()in[>el  the  said  Sarah,  who  intennar- 
ried  with  B.  J.  Smith,  to  convey  to  the  plaintiff'  Mary,  one 
h^lf  of  the  land  and  the  residue  to  the  Wilcox  children. 

Thomas  G.,  in  his  lifetime,  had  conveved  to  ('.  J.  Dudlev 
460  acres  of  the  land  at  the  price  of  $2,800,  and  had  rec*eived 
the  same  in  cash.  Daniel  Lane,  and  John  and  William 
Wilcox  had  conveved  their  interest  in  the  land  to  the 
plaintiff:  Mary. 

At  Spring  Term,  187o,  of  the  Superior  Court  of  Craven 
County,  two  issues  were  submitted  on  the  trial,  first.  Was 
there  a  parol  trust  in  favor  of  the  children  of  Spicer  Lane 
annexed  to  the  convevance  of  Octoter  1849?  And  second. 
Had  the  defendant  Dudlev,  previous  to  or  at  the  time  of  his 
purchase,  notice  of  such  trust?  The  answer  to  the  first  issue 
was  Yes,  and  to  the  second,  No. 

At  the  Fall  Term  of  1880  of  the  Court,  a  judgment  was 
rendered  upon  the  verdict,  mine  pro  tunc,  and  entered  as  of 
the  Term  when  the  verdict  was  rendered  in  the  following 
words: 

Superior  Coi  rt,  ^  No.  204. 

Craven  County,  j  P'all  Term,  1869. 

Benaja  Taylor  and  Mary  Taylor,  his  wife, 

Against 
Christopher    J.    Dudley,    Nathaniel    H.    Street,    Admr.   of 
Thompson  G.  Lane,  Amanda  Lee  and  Sarah  Lane. 

Now^  December  10th,  1880,  it  is  ordered  and  adjudged  by 
the  Court  that  judgment  be  entered  upon  the  findings  of  the 
jury  upon  issues  submitted  to  the  jury  as  follows. 

1st.     In  favor  of  the  defendant    Dudley  for  the   land  in 
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controversy  as  embraced  in  his  deed  from  Thompson  G. 
Lane. 

2nd.  In  favor  of  the  plaintiff  and  against  Nathaniel  H. 
Street,  administrator  of  Thompson  G.  Lane,  deceased,  and 
Amanda  Lee  and  Sarah  Lane  for  the  proportion  of  the  said 
plaintiffs  of  the  fund  realized  from  the  sale  of  the  trust  estate 
with  interest  from  the  time  the  same  was  received  by  Thomp- 
son G.  Lane,  and  it  is  further  ordered  and  adjudged  that  E. 
W.  Carpenter,  clerk  of  this  court,  be  and  is  hereby  ai)pointed 
a  commissioner  to  state  an  account  in  accordance  with  the 
decision  of  the  Supreme  Court,  filed  in  this  case  and  report, 
to  the  next  term  of  this  court.  This  judgment  is  in  accord- 
ance with  the  agreement  of  the  parties  to  be  nunc  pro  tunc 
and  entered  as  of  the  term  when  the  verdict  was  rendered. 

J.   F.  Graves, 
Judge  presiding.'* 

Li  June,  1(S77,  Freeman  H.  Gaskins  and  E.  H.  Anderscm, 
each,  bought  a  part  of  the  land  described  in  the  complaint, 
from  Daniel  Lane,  guardian  of  the  defendant  Sarah  Smith. 
These  guardian  sales  Were  confirmed  by  the  Court  and  deeds 
executed  to  the  purchasers  for  the  several  tracts  of  land,  at 
or  about  the  time  of  the  sales,  and  the  purchasers  went  into 
immediate  possession  of  the  land  conveyed  to  them.  On 
Noveml)er  27,  1885,  Freeman  H.  (laskins  purchased  of  the 
defendant  Sarah  Smith,  and  her  husband  B.  J.  Smith, 
another  j)art  of  the  said  lands  mentioned  in  the  complaint, 
took  a  deed  therefor  and  went  into  immediate  possession  of 
the  same.  In  1884,  an  order  of  dismissal  of  the  action  was 
made,  and  after  the  year  1886  the  cause  remained  off  the 
docket  until  the  Fall  Term  of  1892  of  the  Superior  Court  of 
Craven  county,  when  it  was  re-instated  in  the  following 
words: 
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"North  (.'arolina,  1  Superior  Court,  1S92. 

V  Number  204  and  205 

C'kavex  CoiNTY.      j       Fall  Term  '69,  coni5<:ilidated. 

Marv  L.  Tavlor 

4  • 

VS. 

Sarali  Smith,  Amanda  Ix^e,  John  Wilcox,  William  Wil- 
cox, (fCorgeS.  W^ilcox  and  J.  C.  Harrison,  Admr.  of 
T,  (t.    Lane,  decM. 

ORDER    OF    REFERENCE. 

Thin  caus(j  coming  on  to  be  heard  upon  plaintiff's  motion, 
l)y  couHcnt  it  is  ordered,  That  J.  C.  Harrison,  Admr.  D.  B. 
X.  of  T.  (f.  Lane,  dec'd.  and  B.  J.  Smith,  husband  of  Sarah 
Smith,  be  admitted  to  become  parties  defendant: 

That  tliis  cause  be  restored  to  the  docket  from  which  it 
was  droj^ped  by  error  of  the  Clerk: 

That  order  consolidating  the  two  actions  be  entered  now 
as  of  the  judgment  formerly  made  in  this  action: 

That  Owen  II.  (Uiion  be  apj)ointed  in  the  stead  of  E.  W. 
Cari)enter  to  take  the  account  ordereil  in  this  action,  and 
that  he  ])roceed  to  take  the  same  on  May  26th,  1 892,  and 
report  to  the  next  term  of  this  Court;,  ascertaining  how  much 
of  the  i)urchase  money  was  paid  by  each  of  the  children  of 
Spicer  Lane,  and  when  paid,  the  value  each  year  of  the  lands 
describe<l  in  the  comphiint,  and  who  received  the  same  and 
all  such  other  (piestions  as  may  \m}  raised  by  the  pleadings 
and  not  decid»>d  bv  the  verdict  and  necessarv  to  be  tried  in 
the  determining  of  this  action  in  accordance  with  the  opinion 
of  tlie  Supreme  Court  handed  down  in  this  action. 

This  Mav  14th,  1S92. 

Henry  R.  Bryan, 

Judge  2nd  Judicial  District. 

W,   D    MoIvKU,   Plaintiffs  Att\v. 
Clark  v^  (M.ark»  Att'vs  for  Def'ts  " 
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That  order  of  reference  was  vacated  at  a  subsequent  term 
of  the  court,  but  at  the  Fall  Term  of  1 893,  another  order  of 
reference  to  O.  H.  (Uiion  was  made,  similar  in  character  to 
the  former  one.  A  report  was  made  by  the  referee  to  the 
Spring  Term  of  1895,  and  exceptions  were  filed  thereto  by 
the  plaintiff  and  defendants  Smith  and  wife.  The  excep- 
tions to  the  findings  of  fact  by  the  referee  were  not  argued 
here.  None  of  the  testimony  was  printed,  and  the  Court, 
therefore,  could  not  tell  whether  the  referee  made  anv  of 
his  findings  upon  a  total  lack  of  testimony,  or  not.  The  7th 
conclusion  of  law  found  by  the  referee,  is  in  the  following 
words:  ''While  finding,  as  a  conclusion  of  law,  that  this 
cause  has  been  regularly  and  lawfully  re-instated  for  the 
pur|>oses  of  all  orders  and  decrees  made  herein,  I  find  that 
for  the  purpose  of  lis  peiuUm^,  owing  to  the  negligent  omission, 
and  intermission  existing  from  the  year  1<S75,  and  upon  the 

order  of  dismissal  entered  at  the  Term  of  1884,  being  in  ef- 

• 

feet  a  discontimiance  of  said  cause,  an  intermission  of  and 
failure  of  full  prosecution  has  occurred,  which  is  fatal  to  the 
continuity  of  the  li^  pendens,  as  existing  upon  the  filing  of 
the  complaint  in  said  action,  and  therefore  the  deeds  to  (las- 
kins  and  Anderson  recited  in  the  findings  of  fact  are  not 
affected  by  the  pendency  of  said  actions  and  said  purchasers 
take  witliout  notice  thereof" 

The  plaintiffs  excepted  to  this  conclusion  of  Itiw  and  the 
exception  was  overruled  by  Ilis  Honor.  We  think  there 
was  error  in  the  ruling  of  the  Court  on  this  point,  but  the 
error  is  harmless  as  we  shall  presently  point  out. 

The  verdict  and  judgment  of  1875  was  a  full  and  final 

adjudication  in  favor  of  the  plaintiffs  that  the  parol  trust  did 

attach  to  the  whole  of  the  land  conveved  to  Thomson  G. 

Lane  by  Spicer  Lane  and  his  wife,  in  1849.     C.  J.  Dudley, 

however,  who  purchased  460  acres  of  the  land  without  notice 

of  the  trust,  was  in  the  same  verdict  and  judgment  protected 
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;r^       ra.-tins  and  Anderson  who  purchased 

._  L,  T^ere  made  parties  to  this  action  at  the 

••!:.   >1K).  of  Craven  Superior  Court.     In  their 

trnv  all  the  material  allegations  of  the  eom- 

-r-'   III  a  nirther  defence  that  their  purchases  were 

:.  lUU  XiyT  value,  and  that  under  their  deeds  they 

:..i!iettiat»r  j»«r-st.^on  and  have  been  holding  the 

»''n  it.Qvevetl,  adverselv,  from  the  time  the  deeds 


i»  kK- 


tiT  »t  riif  opinion  that  the  deeds  to  the  defendants 

-^.   >  jud  Andenjon,  made  in  1877,  and  in  1885,  as  here- 

»  ..!v  HM-iteiL  were  color  of  title,  having  been  made  after 

•    '  t  niict  an«l  jmlgment  in  this  case  fixing  the  parol  trust 

.i     Ik-   land;  and  the  defendants  having  held  the  land  in 

t.-v-ix-iou  ;?o  cimveveil  to  them  for  more  than  seven  vears, 

',K^\K  I'M.iv  to  all  the  world,  have  obtained  a  title  in  fee.     All 

I    \\v  |>nH.t:\ilings  made  in  the  cause  since  the  verdict  and 

■.;«<MU'iit  of  lS7r>,  have  l)een  directed  to  other  purposes  than 

::H'  «»no  to  establish  the  parol  trust  upon  the  land.     The  de- 

•tiivunitJN  iiaskins  and  Andei^son,  were  not  parties  to  these 

•uwidiuii^  until  their  color  of  title  had  ripened  into  a  ftill 

'.    '.o  by  the  s^^von  years  adverse  possession. 

Ills   Honor  was  right  in  his  rulings  upon  the  other  ex- 

vvpiion^  tiled  by  the  parties  to  the  report  of  the  referee,  and 

I* to  iuvlxiuout  ivudennl  by  the  Court  was,  in  all  things,  cor- 

ivvt»  iuul  the  wlu^le  is  athrmed. 

Affirmed. 
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E.   A.   JOHNSON,    Executor  of    Frank  Palmer  v.    J.    C.   MARCOM. 

Practice — Modificaticm  by  one  Judge  of  Judgvumt  rendered  by 
A nother — Executors  and  (.  hlkctom —  Counsel  Fees — Juris- 
diction. 

1.  One  Judge  has  no  power  to  reverse  or  set  aside,  in  whole  or  in  part,  a 
final  order  or  judgment  rendered  by  another  Judge  exce])t  on  notice 
and  a  showing  that  there  was  on  the  part  of  the  complainant  mis- 
take, inadvertance,  surpiise  or  excusable  neglect  by  which  he  was 
injured. 

2  A  collector  of  the  estate  of  a  decedent  who  resists  the  claim  of  the  exec- 
utor of  the  estate  to  a'  fund  in  his  hands  which,  after  litigation,  is 
awarded  to  the  executor,  is  not  entitled  to  an  allowance  for  counsel 
fees  paid  by  him  in  such  litigation. 

3.  The  allowance  of  expenditures  of  a  collector  of  an  estate  is,  under  Sec- 
tion 1524  of  The  Code,  within  the  original  jurisdiction  of  the  Clerk 
of  the  Superior  Court  and  the  Court  at  Term  lias  no  power  to  make 
an  allowance  to  the  collector  for  counsel  fees  paid  by  him  in  a  litiga- 
tion in  which  he  attempted  to  defeat  the  rightful  claim  of  the  execu- 
tor to  a  fund  in  his  hands. 

Motion  by  defendant  for  allowance  for  counsel  fees  paid 
by  him  as  collector  and  to  that  extent  to  modify  a  judgment 
rendered  against  him  at  a  former  Term  by  Boykin,  J.,  lieard 
at  February  Term,  1896,  of  Wake  Superior  Court  before 
AdanuSy  J.     The  motion  was  allowed  and  plaintiff  appealed. 

Messrs.  Battle  &  Mordecai,  for  plaintiff  (appellant). 
Me^an-s.  Argo  &  Snow,  for  defendant. 

MoxtctOMERy,  J.:  A  caveat  was  filed  to  the  will  of  Frank 
Palmer,  deceased,  on  the  28th  of  May,  1895,  the  day  after 
the  will  was  admitted  to  probate  before  the  clerk  of  the  Su- 
perior Court  of  Wake  County.  The  executor  E.  A.  Johnson, 
was  removed  without  notice  and  without  fault,  and  the  de- 
fendant Marcom  was  appointed  collector  of  the  decedent's 
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estate.  These  orders  of  the  clerk,  on  the  appeal  of  the 
executor,  were  reversed  at  the  next  term  of  the  Superior 
Court  and  the  ruling  of  that  court  affirmed,  on  the  appeal 
of  defendant,  by  this  court.  The  executor  Johnson  upon 
being  re-instated  demanded  of  the  defendant  an  amount  of 
money  which  he  had  received,  as  collector,  on  the  24th  of 
July,  1895,  from  the  Life  Insurance  Company  of  Virginia 
on  the  policy  of  the  testator,  and  upon  refusal  the  action 
was  begun  in  which  the  order  now  before  us  for  review 
was  made. 

« 

The  case  was  tried  at  the  October  term,  1896,  and  the 
plaintiff  recovered  judgment  against  the  defendant  Marcom 
and  the  sureties  on  his  bond,  as  collector,  for  the  penalty  of 
the  bond  to  be  discharged  upon  the  payment  of  the  sum  of 
$120.,  the  amount  of  the  i)olicy  of  insurance,  the  interest  and 
costs.  At  the  February  term  following,  the  defendant 
made  a  motion,  without  notice  and  without  any  allegation, 
that  the  judgment  against  him  was  taken  through  his  mis- 
take, inadvertence,  surj)rise  or  excusable  neglect,  asking  to 
be  allowed  bv  the  court  to  retain  out  of  the  amount  still  re- 
mUining  in  his  hands  the  sum  of  $30.00,  which  he  alleged 
he  had  i)aid  to  his  counsel.  His  Honor  made  an  order  in 
the  following  words:  "Tliis  cause  coming  on,  upon  motion 
to_  allow  counsel  fees  of  $30.00  which  said  collector  contract- 
ed in  his  defence  of  the  possession  of  the  estate  of  Martin 
Palmer  deceased,  and  it  appearing  to  the  court  that  the 
same  are  reasonable  and  have  Ix^en  actually  paid  to  counsel: 
it  is  considered  and  adjudged  that  said  collector  be  and  is 
herebv  allowed  the  said  sum  of  $30.00  as  counsel  fees  and 
that  the  same  be  deducted  from  the  fund  still  remaining  in 
his  hands,  upon  final  ])ayment  of  the  same." 

There  was  error  in  the  making  of  this  order.  The  judg- 
ment in  the  original  action  was  a  final  judgment,  and  one 
Superior  Court  Judge  am  not  reverse  or  set  aside,  in  whole 
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or  in  part,  the  judgment  or  order  of  another  Judge  except 
upon  notice,  and  for  the  reason  that  in  the  rendering  of  tlie 
judgment  there  was  on  the  part  of  the  complainant  mistake, 
inadvertence,  surprise  or  excusable  neglect,  by  which  he  has 
been  injured.  Henry  v.  HilUard,  120  N.  C,  470;  Code^ 
Sec.  274.  The  defendant  cannot  complain  that  the  allow- 
ance he  seeks  to  reimburse  him  for  fees  paid  to  counsel  is 
defeated  by  a  purely  technical  rule  of  court  practice.  He  is 
not  entitled  to  the  allowance  upon  the  merits.  In  the  action 
he  did  not  render  anv  service  for  the  benefit  of  the  estate  of 
the  testator,  but  on  the  other  hand  he  did  his  utmost  to  de- 
feat the  claim  of  the  executor.  He  denied  the  right  of  the 
executor  to  recover,  and  averred  that  the  amount  in  disj)ute 
was  the  proi)erty  of  one  Mary  Lyon,  and  "that  said  policy 
and  monev  were  not  of  tlii?  assets  of  the  estate  of  Frank 
Palmer,  deceased,  were  not  received  as  such  by  said  Marcom 
and  do  not  belong  to  the  estate."  The  defendant  really  was 
aiding  one  whose  claims  were  adverse  to  that  of  the  plain- 
tiff. He  was  not  even  professing  to  act  for  the  benefit  of  the 
estate  of  Frank  Palmer,  directly  or  indirectly,  and  the  ques- 
tion therefore  of  the  allowance  of  reasonable  counsel  fees  to 
persons  who  act  in  a  fiduciary  cai)acity  does  not  arise  and 
need  not  be  discussed. 

If  His  Honor  intended  as  it  seems  he  did,  to  base  his 
order  upon  the  fact  that  the  defendant  had  taken  care  of  the 
estate  of  the  testator  during  the  time  he  was  acting  collector, 
and  that  he  ought  to  be  compensated  for  that  service,  he  had 
no  [K)wer  to  make  such  allowance,  for  that  matter  is  in  the 
original  jurisdiction  of  the  Clerk  of  the  Superior  Court. 
0>de,  Section  1524. 

Reversed. 
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A.   A.   BRIGHT  v    J.    C.  MARCOM,  Administrator  of  S.   J.   Nichols, 
Action  an  Note — Witness — Transaction  ivith  Deceased  Poison. 

In  the  trial  of  an  action  on  a  note.although  the  payee  is  a  competent  witness 
to  prove  the  handwriting  of  a  witness  thereto,  whether  the  maker  of 
the  note  he  living  or  dead,  yet  he  cannot  testify,  if  the  maker  be 
dead,  that  one  who  purports  to  have  made  his  cross  mark  to  a  paper, 
as  witness,  did  in  fact  make  his  mark  thereto,  since  that  would  be 
testimony  concerning  the  transaction  between  the  plaintiff  and  the 
deceased. 

Civil  action  on  a  note  executed  bv  S.  J.  Nichols  and 
Selina  Nichols,  tried  before  Boykiny  J.,  and  a  jury  at  Octo- 
ber Term,  189G,  of  Wake  Superior  Court  on  appeal  from  a 
judgment  of  a  Justice  of  the  Peace. 

The  plaintiff  was  introduced  as  a  witness  in  his  own  be- 
half and  offered  to  testify  that  he  saw  Guy  Taylor,  the  al- 
leged witness  to  the  note,  make  his  mark  in  his  name  under 
the  word  "witness*'  upon  the  note  in  the  presence  of  the 
maker  of  the  note  (both  of  whom  are  dead)  at  the  time  the 
note  purports  to  have  been  executed,  the  said  witness — ^Guy 
Taylor — having  also  since  died.  The  defendants  objected, 
but  plaintiff  was  allowed  to  testify  that  at  the  time  the  note 
purj^orts  to  have  been  executed  Guy  Taylor  was  present, 
and  he  saw  him  make  his  mark  a.s  witness  thereto. 

The  note,  including  the  signatures  of  the  makers  and  the 
subscribing  witness,  was  in  the  handwriting  of  plaintiff,  and 
the  cross  mark  appearing  upon  the  note  in  the  name  of  Guy 
Taylor,  under  the  word  witness,  was  made  in  the  presence 
of  the  plaintiff  by  said  Guy  Taylor.  There  was  no  distinc- 
tive characteristics  about  the  marks; '  they  were  simply  the 
ordinary-  cross  marks. 

The  jury  found  the  issue  in  favor  of  the  plaintiff,  and 
from  the  judgment  thereon  the  defendant  appealed. 
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Me4<srs,  Jones  &  Boy  kin  y  for  plaintiff. 

Mr.  J,  C.  L.  HarriSy  for  defendant  (appellant). 

Clark,  J.:  When  an  action  h  brought  by  the  payee 
upon  the  promissory  note  of  a  deceased  maker,  the  plaintiff 
is  competent  to  prove  the  handwriting  of  the  deceased  {Peo- 
pks  V.  Mnxivell,  64  N.  C,  313;  Bush  v.  Ste/d,  91  N.  C,  226; 
Ferebeex,  Pritchard,  112  N.  C,  83;  Sawyer  y.  Grandy,  113 
N.  C,  42;  Sumner  v.  Cavdlery  86  N.  C,  71;  Hnssey  v.  Kirk- 
vian,  95  N.  C,  63;  Buie  v.  Scott,  107  N.  (\,  181,)  because 
knowledge  by  the  witness  of  the  handwriting  of  the  deceased 
is  no  part  of  the  transaction  between  them,  but  the  same 
cases  hold  that  the  payee  would  be  incompetent  to  prove 
that  he  saw^  the  deceased  sign,  or  the  contents  of  the  paper 
if  lost,  or  the  date  or  circumstances  of  its  execution,  since 
that  would  be  to  prove  what  passed  and  was  transacted  be- 
tween the  witness  and  the  deceased.  So,  also,  where  the 
execution  of  the  note  is  by  a  cross  mark  purporting  to  be 
affixed  by  one  since  deceased,  it  is  not  competent  for  the 
payee  to  testify  that  the  cross  mark  was  affixed  by  the  de- 
ceased, since  that  is  to  testifv  as  to  the  transaction  between 
them,  and  as  to  which  the  other  party  is  prevented  by  death 
from  replying.     Spirey  v.  Bose,  120  N.  C,  163. 

The  witness  to  a  note,  bond  or  deed  is  the  witness  of  the 
parties.  He  is  not  a  volunteer,  but  he  signs  at  their  recjuest, 
and  must  always  be  called  to  prove  the  execution  of  tlie 
writing,  or  his  death  shown  or  his  absence  accounted  for, 
and  even  then  his  handwriting  should  be  shown  if  possible. 
Joim  V.  Brinkky,  2  N.  C,  20;  McKmder  v.  Litflejohn,  23  N. 
C,  66;  Carrier  v.  Hampton,  33  N.  C,  307;  Miller  v.  Hahn, 
84,  N.  C,  226;  Hoivell  v.  Bay,  92  N.  C,  510;  Angier  v. 
Howard,  94  N.  C,  27;  Code,  Section  1246. 

Therefore,  while  the  payee  is  competent  to  prove  the 
handwriting  of  the  witness  to  the  note,  whether  the  alleged 
maker  is  living  or  not,  he  cannot  testify,  unless  the  maker 
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is  living,  that  one  who  purports  to  have  made  his  cross 
mark  to  a  paper  as  witness  in  fact  did  make  his  mark  there- 
to,* as  that  would  be  to  testify  that,  at  the  request  of  the  de- 
ceased maker  and  himself,  the  said  person  was  witness  to  the 
transaction,    thereby   proving  the  transaction.     Ballard  v. 

Ballard,  75  N.  C,  VM). 

Error. 


SINGER  MAISUFACTUUING  COMPANY  v.  J   S.  DRAUGHAN,  et.  al. 

Contract — Co7it inning  Guaranty — Surety^  Liability  of — Revoca- 
tion of  (juaninty, 

A  surety  for  tlie  faithful  pcrforraance  of  duty  by  an  agent,  in  an  obliga- 
ti«>n  of  tlu' form  called  a  "continuing  guaranty."  Itas  the  right  to 
withdraw  from  su(!h  obligation  by  giving  notice  to  the  principal, 
and  is  not  liable  for  any  defaults  of  the  agent  in  matt<»r8  entrusted 
to  him  after  the  s'irvice  of  such  notice. 

Civil  action  brought  upon  the  bond  of  J.  S.  Draughan, 
agent  of  the  plaintiff,  The  Singer  Manufacturing  Company, 
against  said  Draughan  and  his  sureties  J.  J.  Wade  and  H. 
A.  Hodges,  tried  before  Adams,  J.,  at  February',  1897,  Term 
of  Wake  Superior  Court,  upon  the  pleadings  and  a  referee's 
report. 

A  jury  trial  was  demanded  but  was  waived  and  His  Hon- 
or found  the  facts  by  consent.  Judgment  was  rendered  for 
the  plaintiff  and  the  defendant,  J.  J.  Wade,  appealed. 

Mr,  F.  H.  Bushec,  for  J.  J.  Wade  (appellant). 
No  counsel  contra. 

Fi'RCHES,  J.:  The  defendant  Draughan  was  the  agent  of 
the  plaintiff'  for  selling  its  machines,  and  as  such  agent  he 
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entered  into  a  written  undertaking  for  the  faithful  perform- 
ance of  his  contract,  in  accounting  for  and  paying  over  to 
the  plaintiff  all  monies  collected  by  him  under  said  agency, 
with  the  defendant  Wade,  as  his  surety. 

This  undertaking  is  called  a  continuing  guaranty  in  which 
the  following  language  is  used:  "The  condition  of  the  above 
obligation,  which  is  expressly  intended  as  a  continuing 
guaranty",  and  bears  date  the  8rd  day  of  July,  1890.  On 
March  4tb,  1893,  the  defendant  Wade  notified  the  plaintiff 
by  letter  that  he  would  not  be  res])onsible  as  surety  of  de- 
fendant Draughan  after  the  receipt  of  this  letter  by  the 
plaintiff.  It  was  admitted  by  the  {)laintitt'  that  it  received 
this  letter,  to  which  it  made  no  reply. 

The  plaintiff' comi)lained  for  a  breach  of  this  undertaking, 
and  the  defendant  Wade  answered  admitting  that  he  signed 
the  contract  sued  on  and  that  he  was  liable  for  such  breaches 
as  had  occurred  before  the  receipt  of  his  letter  of  the  4t.h  of 
March,  1893,  but  denied  tliat  he  was  liable  for  any  breach 
committed  by  the  agent  Draughan  since  that  time. 

The  matter  was  referred  to  Alexander  Stronach  to  take 
and  state  an  account  of  this  agency.  Stronach  took  the  ac- 
•count,  and  reported  that  Draughan  was  indebted  to  the 
plaintiff  on  account  of  said  agency  in  the  sum  of  $444. ()2 
with  interest  on  the  same  at  the  rate  of  0  i)er  cent,  from  the 
10th  day  of  October,  1893,  to-wit,  $8().()8,  and  the  costs  of 
this  action  to  be  taxed  by  the  clerk",  and  the  referee  was 
allowed  $26,  to  Ije  taxed  as  costs.  The  referee  does  not  find 
what  part  of  this  sum  of  $444.62  arose  from  breach  before 
the  receipt  of  the  letter  of  the  4th  of  March,  1893,  nor  does 
he  find  when  said  letter  was  received  by  the  plaintiff,  but  it 
was  admitted  on  the  trial  that  a  large  part  of  the  sum  found 
due  the  plaintiff  arose  from  transactions  after  the  receipt  of 
that  letter.     The  defendant  Wade  excepted  to  the  report  of 

121—12 


'<•  IN  THE  SUPREME  COURT.  [121 


MAMnfAiTURINQ    COMPANY    C.    DrAUOHAN. 


'lu'  ivlVi>»i\  aiul  alleged  that  he  was  only  liable  for  that  part 
w  hie  1 1  iiivriieU  U^fore  the  plaintiff  received  his  letter  of  the 
Itli  uf  Maivli,  1893.  But  the  court  was  of  a  different  opin- 
un\  and  gave  judgment  against  the  defendant  Wade  for  the 
whulo  anumnt.     In  this  there  is  error. 

This  undertaking  was  a  **continuing  guaranty"  for  the 
faithful  discharge  of  duty,  by  the  plaintiff 's  agent  Draughan. 
Tlic  [)laintitf*  could  have  discharged  Draughan  at  any  time, 
or  could  have  refused  to  furnish  him  anv  more 'machines. 
And  if  plaintiff*  continued  him  in  its  employment  and  fiir- 
nishcd  him  with  other  machines  afler  it  received  the  defen- 
dant Wade's  letter,  saying  that  he  would  not  be  longer  liable 
for  Draughan's  agency,  it  did  so  at  its  own  risk.  1  Parson'^ 
Contracts,  517  (3rd  Edition);  ^'Revocation  of  Guaranty"; 
lioniwivk  \\  VanVorhls,  91  N.  Y.,3o3;  La  Rose  y.  Bank,  102 
Indiana,  332.  These  cases  cited  from  New  York  and  In- 
diana sustain  the  principle  enunciated  in  Parson's,  supra., 
though,  as  they  relate  to  bank  cashiers,  it  was  held  that  the 
notice  of  the  withdrawal  of  the  suretv  could  not  be  allowed 
to  take  effect  until  tlie  cashier  had  a  reasonable  time  to  get 
other  sureties.  This  distinction  was  put  on  the  ground  of 
public  jwlicy,  as  the  Imnk  was  a  public  institution.  But  no 
such  rtMison  applies  in  this  case. 

This  ciLse  falls  under  that  of  the  Howe  Machine  Co.  v. 
Farriufjton,  82  N.  Y.,  121,  which  is  very  much  like  this. 
The  defendant  Wade  must  l)e  held  liable  to  the  plaintiff  for 
all  machines  or  monies  arising  from  the  sale  of  machines 
that  went  into  the  hands  of  tlie  agent  Draughan  before  the 
plaintiff  nn^eivinl  the  defendant  Wade's  letter  of  the  4th  of 
Marcli,  1893,  but  not  for  tlu^se  furnished  him  after  that  date. 
Theix^  is  a  distinction  Ix^tween  fiiture  liabilities  and  a  suretv- 
ship  for  a  debt  where  the  consideration  has  passed.  But 
this  distinction  we  do  not  disc*uss  in  this  opinion. 

For  the  ernir  jK>into<l  out,  the  case  should  be  recommitted 
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to  the  referee  with  instructions  to  ascertain  the  date  of  the 
receipt  of  the  letter  of  defendant  Wade  of  the  4th  of  March, 
1893,  revoking  his  suretyship  for  the  agent  Draughan,  and 
the  amount  for  which  Draughan  is  liable  to  the  plaintiff 
upon  machines  furnished  him  before  the  receipt  of  the  said 
letter. 

Error. 


W.   H.  J.    GOOD\^IN    V.    CAHALEIGH    PHOSPHATE  AND  FER- 

TILIZEIt    WORKS. 

Practice — Ammdvient — Discretian  of  Judge — Appeal 

1.  A  motion  to  amend  a  complaint  after  Hnswer  has  been  filed  will  not  be 

allowed  as  a  matter  of  course 

2.  The  allowance  or  refusal  of  a  motion  to  amend  pleadings  is  a  matter 

within  the  discretion  of  the  trial  Judge  and  no  appeal  lies  therefrom. 

Motion  by  plaintiff  in  a  civil  action  pending  in  Wake 
Superior  Court  to  amend  the  complaint  by  inserting  a  second 
cause  of  action,  heard  before  Robimon^  J.,  at  September 
Term,  1897,  of  said  Court.  The  motion  was  refused  and 
plaintiff  appealed. 

Messrs.  J.    C.  L.  Harris^  Douglass  &  Holding  and  B,  M. 
Gatling,  for  plaintiff  (appellant). 
Messrs,  Spier  Whitaker  and  E.  C.  Smith,  for  appellee. 

Fatrcloth,  C.  J.:  The  plaintiff  sued  for  a  penalty  of 
$200,  before  a  Justice  of  the  Peace,  and  the  defendant  de- 
nied the  allegations  of  the  complaint  and  pleaded  the  statute 
of  limitations.  On  appeal  in  the  Superior  Court,  the  plain- 
tiff asked  leave  to  amend  his  complaint  by  inserting  a  second 
cause  of  action,  which  was  refused.     He  claimed  the  right,. 
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'»;'^.  inder  Ttte  Code,  Sec.  272.  The  motion,  coming 
\-  ::ntr  rbr  answering  had  expired  and  after  answer 
-1-ii  nit^L  was  too  late,  as  a  matter  of  course.  The 
■\:r  '  •!*  amending  pleadings  is  at  the  discretion  of  the 
iKU  it>  decision  is  not  reviewable.  Covmtimoners  of 
;/.'  V.  Blnir,  76  N.  C,  136;  Kron  v.  i.V/n?7//,  96  N.  C, 
'u(-.^  r/^^^,  pp.  220. 

Affirmed. 


WILLIAM   SMITH  v.  B.  F.   MONTAGUE. 

Prtd'tfir — Appeal — Docketing   Appeal — Motion   to    DisTiiiss — 

Printing  of  Record. 

I.  Althou«rh,  under  Rule  17,  ihe  appellee  may  move  to  dismiss  an  appeal 
for  appellant's  failure  to  dociiet  tiie  same  within  the  first  two  days 
of  the  call  of  the  docket  as  required  by  Rule  5,  yet  such  motion  is 
too  late  if  not  made  promptly  and  before  the  appellant  actually 
diH*kets  the  appeal  within  the  week  but  after  the  second  day  of 
the  call. 

'ij.  The  rule  i*c(iuiring  the  record  on  appeal  to  be  printed  is  complied  with 
if  the  printing  has  been  done  w^hen  the  case  is  called  for  argument. 

Motion  of  appellee  to  dismiss  an  appeal  in  an  action  tried 
Mow  Ada)ni<y  J.,  at  April  Term,  1897,  of  Wake  Superior 
Court. 

Mi\  M.  A.  Bledme^  for  plaintiff  (appellant). 
Mi'HHVH,  JancH  &  Hoy  kin  y  for  defendant. 

Ci.AKK,  J.:  Tiider  Rule  5,  as  amended  (119  N.  C,  930) 
Mil  Hpp^uil  must  1)0  docketed  **during  the  first  two  days  of  the 
4'mII  <»f  IIm'  (lockot  of  the  district  to  which  it  belongs"  at  the 
llr«l  h'i'iii  of  this  court  which  begins  after  the  trial  below. 
*'lMiriii)yc  tlu'  first  twodavs  of  the  call"  means  on  Tuesday  or 
\S'vi\\wrnU\y  (»f  that  week,  as  by  Rules  7  and  61  (119  N.  C, 
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931  and  954)  the  call  of  any  District  begins  on  Tuesday. 
By  Rule  17  (119  N.  C,  935,)  if  the  appeal  is  not  docketed 
during  said  two  days  (Tuesday  and  Wednesday)  the  appellee 
may  docket  the  certificate  prescribed  in  that  Rule  and -have 
the  a])peal  dismissed. 

In  the  present  case,  the  appeal  was  not  docketed  during 
Tuesday  or  Wednesday  of  the  week  appropriated  to  the  dis- 
trict to  which  it  belonged.  On  Friday,  the  appellee  moved 
to  dismiss,  though  without  filing  the  certificate  required  by 
the  Rule,  the  absence  of  which  would  necessarily  have 
caused  his  motion  to  be  denied. 

But  there  is  another  objection  to  granting  his  motion. 
While  the  appellee  was  delaying  to  make  the  motion,  the 
appellant  on  Thursday  filed  his  transcript  of  the  record. 
Though  this  was  after  the  time  limited,  it  having  been  done 
before  the  motion  to  dismiss  was  made  rendered  the  motion 
nugatory.  This  has  been  expressly  decided  lieretofore  in 
Tripleft  v.  Foster,  113  N.  (\,  3S9,  and  cases  there  cited.  The 
only  change  in  the  Rule  is  that  appeals  must  be  docketed  in 
the  first  two  davs  of  the  call  of  the  District,  instead  of  allow- 
ing  as  formerly  the  whole  week  in  which  to  docket  appeals 
— a  change  which  was  made  that  counsel  should  not  be  de- 
tained here  the  whole  week,  lest  the  ()})posite  party  might 
docket  an  appeal  towards  the  end  of  the  week,  but  which 
does  not  affect  the  decision  in  that  case,  which  is  that,  if  the 
appellee  does  not  move  to  dismiss  as  early  as  he  may,  and 
in  the  meantime  the  appellant  shall  docket  his  appeal  before 
the  motion  to  dismiss,  though  after  the  time  allowed  for 
docketing,  the  a{)peal  will  not  be  dismissed. 

If  the  appellee  has  a  right  to  take  advantage  of  the  appel- 
lant's want  of  diligence  in  docketing  his  appeal  within  the 
first  two  days  of  the  call  of  the  docket  as  required,  the  ap- 
pellant can  avail  himself  of  the  ai)pellee's  dilatoriness  in 
not  moving  to  dismiss  till  after  the  appellant  has  cured  his 
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^/  v^.'v  -I  '  ■  .c  1*  "■  «.  :•  r  ^-:"♦d•La:l:!^  appellants). 

Fvixrii^rH.   r.   J.:     T^-itr  o  i:.!;.:->ionei>i  of  the  town  of 
rikovillo  {ui.s^<<l  a:i  Mniii.ai.otf  •Itfclaring   it  unlawful  and 


N.  C]  SEPTEMBER  TERM,  1897.  95 


Short    v.    Yelvkrton. 


punishable  by  fine  to  play  baseball,  foot-ball  &c.,  within  the 
corporate  limits  of  the  town  without  permission  of  the 
Mayor,  who  is  one  of  the  defendants,  and  the  plaintiff  brings 
this  action  to  restrain  the  threatened  enforcement  of  the 
ordinance  by  the  defendant,  Mayor,  on  the  ground  that  the 
r  ordinance  is  void  and  in  violation  of  the  constitution,  in  that 
it  deprives  the  citizens  of  their  '^liberty,  the  enjoyment  of  the 
fruits  of  their  own  labor  and  the  pursuit  of  hapjnness." 

If  the  ordinance  is  lawful  and  valid,  as  insisted  bv  the 
defendants,  the  plaintiff  has  no  cause  of  com[>laint  and  can 
maintain  no  form  of  civil  action.  If  it  is  void,  as  insisted 
by  the  plaintiff,  then  he  has  misconceived  his  remedy,  for 
a  court  of  e(iuity  will  not  interpose  when  the  plaintiff  has  a 
remedy  at  law  by  civil  action  for  damages,  in  which,  and  in 
a  criminal  action  also,  the  validity  of  the  ordinance  would 
be  presented.  At  present  we  do  not  express  any  opinion 
upon  that  (question.  Cohen  v.  Commimoners  of  GoUhboro^ 
77  N.  (\,  2;  Wnrdmi^  v.  Washington,  101)  N.  C,  21.  The 
injunction  is  dissolved  and  the  action  dismissed. 


J.    R.    SIIOHT    V.  T.   E.   YELVERTON. 
Trial — Evidence — Irrelevancy   of    Evidence — Collateral  Facts. 

« 

1.  To  make  evidence  competent  it  must  tend  to  prove  the  matter  in  dis- 

pute and  not  relate  to  collateral  facts  merely. 

2.  Where,  in  the  trial  of  an  action  for  the  price  of  goods  alleged  to  have 

been  sold  to  the  defendant,  the  contention  was  whether  the  sale  was 
made  to  the  defendant  or  his  tenants  and  the  defendant  denied  the 
purchase  and  introduced  his  tenants  who  testified  that  they  bought 
the  goods  from  plaintiff  on  their  own  account,  at  a  certain  price,  it 
was  error  to  permit  plaintiff  to  prove  that  the  goods  cost  him  what 
defendant's  witnesses  claimed  to  have  bought  them  for  in  order  to 
show  the  unreasonableness  of  their  testimony,  since  such  matter  was 
collateral  to  the  issue  and  not  a  part  of  the  res  gestae.  (Clark,  J., 
dissents,  arguendo.) 
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Civil  action  tried  before  Robinson,  J,,  and  a  jury,  on  ap- 
l>eal  from  the  judgment  of  a  Justice  of  the  Peace,  at  Fall  Term 
of  Wayne  Superior  Court.  There  was  a  venlict  for  the 
plaintiff  and  from  the  judgment  thereon  defendant  appealed, 
a.ssigning  as  error  the  admission  of  certain  evidence  referred 
to  in  the  opinion  of  the  Court. 

MfKs-rs.  Allen  d:  Ihnicli,  for  plaintiff.  ^ 

Mr.  \V,   C.  Monroe,  for  defendant  (api>ellant). 

FiRCHEs,  J.:  This  action  was  brought  to  recover  the 
j)rice  of  fertilizei's  which  the  plaintitf  alleges  he  sold  to  the 
defendant  and  delivered  to  the  defendant's  tenants,  as  di- 
rected to  do  bv  the  defendant.  The  defendant  denied  that 
he  bought  any  fertilizer  of  plaintitl',  or  that  he  ever  agreed 
to  pay  for  fertilizers  to  be  delivered  to  his  tenants.  The 
plaintiff  testified  that  he  sold  the  fertilizers  to  the  defendant 
to  be  delivered  to  his  tenants  (the  Bentons)  at  the  price  of 
"iVir^  pounds  lint  cotton  j)er  ton.  The  (lefen<lant  introduced 
the  Bentons  as  witnesses,  both  of  whom  testifie<l  that  thev 

• 

bought  the  fertilizer  of  tlie  plaintitl*  on  their  own  account  at 
the  price  of  $20.o0  per  ton  and  that  the  defendant  Yelver- 
ton  liad  nothing  to  do  with  it.  The  plaintiff  was  then  al- 
lowed, under  objection  of  defendant,  to  prove  by  Junius 
Slocumb,  the  b(K)k-keeper  of  Weil  the  party  fnmi  whom 
plaintiff  bought  the  guano,  that  he  was  to  pay  ?2().25  per 
ton^  upon  the  siime  time  the  Bentons  testified  they  were  to 
have  it — the  plaintiff  having  testified  that  it  cost  him  25 
cents  per  ton  to  deliver  the  fertilizer. 

The  court  in  charging  the  jury,  among  other  things,  Siiid: 
**In  coming  to  a  conclusion,  you  may  consider  the  reason- 
ableness of  the  evidence  of  anv  or  all  the  witnesses.  For 
instance,  vou  mav  consider  whether  it  is  reasonable  to  be- 
lieve  that  the  plaintiff  sold  the  guano  at  what  it  cost  him, 
on  the  same  time." 
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In  the  admission  of  this  evidence  there  was  error  and, 
emphasized  as  it  was  in  the  charge  of  the  court,  it  is  most 
likely  that  it  prejudiced  the  defendant's  case.  To  make 
evidence  competent  and  admissible  *'it  must  tend  to  prove 
the  issue  in  dispute,"  1  (iroenleaf  Ev.,  Sec.  51.  ^'Collateral 
facts,  that  is,  facts  collateral  to  the  fact  to  be  proved,  are  in- 
admissible," Greeiileaf^  frnpra,  Sec.  52.  The  issue  in  this 
case  was  not  the  value  of  the  guano,  but  whether  there  was 
a  contract  of  sale. 

The  evidence  of  Slocumb  is  no  part  of  the  res  gestae.  It  is 
not  an  admission  of  defendant.  It  is  not  in  corrolx)ration 
of  the  testimony  of  any  witness.  It  does  not  show  motive. 
It  affords  an  argument,  but  not  a  reason  to  sustain  the 
plaintiff's  contention.  It  is  collateral  to  the  issue  and  "too 
remote  to  be  allowed  in  evidence."  1  Best  on  Evidence,  Sec. 
251  and  252. 

There  are  exceptions  to  the  charge  of  '^the  court,  but  as 

the  error  pointed  out  entitles  the  defendant  to  a  new  trial, 

and  as  these  exceptions  will  not  likely  arise  on  a  new  trial, 

we  have  not  considered  them. 

Error. 

Clark,  J.,  dissenting:  The  issue  submitted  Wiis  "what 
amount  if  any,  is  defendant  indebted  to  the  plaintiff?" 
There  was  conflict  of  evidence  as  to  the  liability  and,  if  any, 
the  testimony  conflicted  frirther  as  to  the  price. 

There  being  a  conflict  in  the  evidence  as  to  what  was  the 
price  agreed  upon  by  the  parties,  the  fact  that  the  price 
asserted  by  the  vendee  was  not  above  the  cost  of  the  article  to 
the  vendors  was  some  evidence  to  be  submitted  to  the  jury. 
As  the  vendors  were  conducting  their  business  for  profit,  this 
was  some  evidence  tending  to  corroborate  their  testimony 
that  they  agreed  upon  a  higher  price.  "It  is  not  necessary 
that  the  evidence  should  bear  directly  on  the  issue.  It  is 
admissable  if  it  tends  to  prove  the  issue  or  constitutes  a  link 
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Robinson    i\  Sampson 


J.   J.   ROBINSON,  Admiuistrator  of  Needham  Kenaedy,  v    MARTHA 

A.  SAMPSON,  et.  al. 

Evidc'nce,  Relemncn  of — hmwH — Objection  to  Issues  when  made, 

1.  While  the  entry  of  satisfaction  of  a  mortgage  on  the  margin  of  the 

registry,  witnessed  by  the  Register  of  Deeds,  is  competent  evidence 
of  the  payment  of  the  debt  secured  thereby,  yet,  on  an  issue  "What 
amount  if  any,  has  been  paid  on  the  debt  due  to  M.  S.,"  by  phiin- 
tiflf's  intestate,  entrj'  of  satisfaction  of  intestate's  mortgage  to  a  third 
person,  introduced  for  tlie  purpose  of  showing  that  the  alleged  debt 
of  M.  S.  arose  from  the  officious  payment  by  her  of  such  mortgage 
and  was,  therefore,  not  a  debt  of  the  estate,  was  irrelevant  and  in- 
competent. 

2.  A  defect  in  the  form  of  an  issue  cannot  be  assigned  as  error  on  appeal 

when  not  excepted  to  below. 

Special  proceeding  coininenced  before  the  Clerk  of  the 
Superior  Court  of  Wayne  County,  and  tried  before  Iiohi)iso)i, 
J.J  and  a  jury  at  Fall  Term  of  said  Court,  upon  an  issue  of 
fact  raised  by  the  pleadings.  The  petition  alleged  that  the 
estate  was  indebted  in  alK)ut  the  sum  of  $200. 

The  second  and  third  j)aragraphs  of  the  answer  were  as 
follows: 

''2.  That  thev  are  informed  and  believe  that  the  wdiole  of 
the  indebtedness  of  the  estate  of  Needham  Kennedy,  except 
the  charges  of  administration,  consists  of  $150,  alleged  to 
be  due  Martha  Ann  Sampson,  widow  of  Needham  Kennedy; 
that  said  indebtedness  to  Martha  A.  Sampson  has  been  par- 
tially paid  and  discharged,  according  to  their  best  recollec- 
tion and  belief,  and  they  respectfully  demand  that  the  fol- 
lowing issue  be  submitted  to  a  jury,  to-wut: 

**What  amount,  if  any,  is  the  estate  of  Needham  Kennedy 
indebted  to  Martha  Ann  Sampson  ? 

"3.  That  they  have  no  information,  sufficient  to  form  a 
belief,  of  the  amount  of  the  charges  of  the  administration, 
and  therefore  deny  the  same." 
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^\t*  :•  'ii^'winir  was  the  issue  certified  to  the  Superior  Court 
::.    -rm  ••►r  ^rial.   and  agreed  to  by  both  parties,  and  upon 
viiii-ii  :"  wasr  trieii  : 

•^\':iac  .inn  Mint,  if  anything,  has  been  paid  on  the  debt  of 

iie   luntireil  ami-tifty  dollars  due  Martha  Ann  Sampson?" 

'  u'iiii  adniirte<i  that  said  debt  of  $150  consisted  in  part 

t  a  luurtojiire  iriven  hv  Needham  Kennedy  and  wife  to  W. 

•  .  ^lun^»tf,  unil  another,  which  the  said  Martha  Ann  Samp- 
-*m  ailetre^l  <he  had  paid  off  with  her  own  money. 

r!ie  'tereii«lantiiotfere<l  in  evidence  said  mortgage,  and  the 

iiirv    'Sitiirtieir'  «>n  the  margin  of  the  record,  which  entry 

Aa>  M^rieil  by  the  mortgagee  and  witnessed  by  the  Register 

•I    .'11 -US. 

1  *bitH.*tfd  to  by  plaintiff.  Objection  sustained,  and  de- 
•,^,.,;atit. — »>thtr  than  Martha  Ann  Sampson — excepted.) 

No  »u!ur  evidt^uct*  was  offered.  The  jury,  under  the  in- 
v;tiuJ»oii  of  the  iourt,  luiswered  the  issue,  "Nothing";  to 
\>-jikii  ufrridauts.  lexcvpt  Martha  Ann  Sampson)  excepted, 
ohi  i(»piui\'d  tn>in  the  judgment  rendered  thereon, 

l/rw/x  .r'"'  A*  I>*>rfch,  for  plaintiff. 

U'    ^S   H'  l'^^*i\  for  defendants  (appellants). 

v.!  vKK.  J.:  It  is  wmpetent  to  introduce  as  evidence  of 
'M\  •  I  lent  of  an  ludebttHhiess  secured  by  mortgage  the  entry 
v'l  xuixiicvr^  on  the  margin  of  the  record  signed  by  the 
M{oHuHii<.v  and  witnoss^Hl  bv  the  Register  of  Deeds.  The 
.  ••.:,,  S<v.  ri7l.  lyiifui  fad(\  siitisfaction  of  the  mortgage 
'viliai  ot'  I  he  debt  stvuitHl  thereby,  subject  to  evidence  of 
VI  a^o vvnicnt  to  the  contriiry.  Bnrke  v.  Siielly  42  Arkansas, 
V      r'h77>, ;/  Y.  .l//(//,  4o   Missimri,  213;  Fleming  v.  Parry, 

*  i  \\   St.,  17.      B\U  the  phuntiff  a^itends  that  on  an  issue, 
W  li.n  anu»unt,  it*  any.  has  Ihh^u  jmid  on  the  debt  of  $150 

>l.ie  \luuha   Ann  Stvmjv^ni?"*  it  is  irrelevant  to  show  that 
Ih^  vuxtud  part  of  ifuU  debt  by  ^Hiying  off  a  mortgage  due 
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plaintiff's  intestate.  On  the  form  of  the  issue,  this  is  appar- 
ent. We  infer  that  the  object  of  the  defendant  was  to  deny 
part  of  the  indebtedness  by  showing  that  it  was  a  mere 
voknitary  and  officious  payment  by  Martha  Ann  Sam})son 
of  a  mortgage  indebtedness  of  her  husband,  the  plaintiff's 
intestate,  and  therefore  not  an  indebtedness  of  the  estate, 
Meadows  v.  Srnith,  34  N.  C.,  18,  and  the  appellant's  brief 
points  out  that  in  the  answer  filed  before  the  clerk  the  issue 
asked  for  was,  **What  amount,  if  any,  is  the  estate  of  Ken- 
nedy indebted  to  Martha  Ann  Sampson" — ^an  issue  which 
would  have  made  the  rejected  evidence  relevant.  But  the 
issue  in  its  present  form  was  settled  by  the  clerk  and  certi- 
fied up  to  the  Superior  Court  at  term,  without  objection, 
and  His  Honor  was  not  asked  to  correct  or  amend  it,  jis  he 
might  have  done.  Fauon  v.  Williavt.%  at  this  tenn.  It  is 
true  that  the  issues  arise  upon  the  pleadings,  but  a  defect  in 
the  issue  cannot  be  assigned  here  when  not  excepted  to  be- 
low. Wilbi  V.  Fhhcr,  112  N.  C,  529;  Moore  v.  /////,  85 
N.  C,  218;  Alexander  v.  Robuiso)i,  Ibid.,  275,  and  cases 
cited  in  Clark's  Code,  Sections  302,  395. 

No  error. 


MONROE  imOTHEKS  &  CO.,  v.  FUCHTLER  &  KERN  et  al. 

Sale   of  Land    Under    Trnd   Deed — Setting   Aside   Sale   For 

Creditors. 

1.  A  cestui  que  truat  may  buy  at  the  trust  sale  for  his  benefit. 

2.  The  fact  that  the  trustee  in  a  trust  deed  was  a  clerk  for  the  ceHni  que 

trust  does  not  create  a  fiduciary  relation  between  the  grantors  and 
the  latter. 

8.  A  sale  of  land  made  by  a  trustee  fairly  and  according  to  the  provisions 
of  the  deed  will  not  be  set  aside  for  mere  inadequacy  of  price,  un- 
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less  such  inadequacy  is  so  great  as  to  cause  all  acquainted  with  the 
value  of  the  land  to  say  at  once,  "The  purchaser  got  the  land  for 
nothing  I" 

Civil  action  to  set  aside  trustee's  deeil  to  real  estate, 
heard  Ijefore  Adavtn,  J.,  at  April  Term,  1897,  of  Wayne  Su- 
perior Court.  The  Court  gave  judgment  for  the  defendants, 
and  the  plaintiffs  appealed.     The  facts  api)ear  in  the  opinion. 

Mr.  W.  C.  Monroe,  for  plaintiffs  (appellants). 
yie^rn.  Allen  &  Dorfch,  for  defendants. 

FiRCHRS,  J.:  In  1890  the  defendants,  Fuchtler  &  Kern, 
and  their  wives  conveve<l  the  land  in  controversv  to  Julius 
Sloeumb  in  trust  to  st^cure  the  payment  of  a  debt  to  H. 
Weil  &  Bros.,  and  a  debt  to  Sol.  Weil,  amounting  in  all  to 
alxnit  $1,000.  This  trust  deed  contained  the  usual  powers 
of  stile  and  was  filed  for  registration  and  registered  in  1890, 
though  it  was  not  indexed  in  the  individual  names  of  the 
grantors  or  grantee,  and  there  was  no  alphabetical  index  of 
the  siime  ever  made.  In  1898  the  plaintiff  recovered  a 
judgment  against  the  makers  of  said  deed  in  trust  for  $421.91, 
which  was  docketed  in  Wayne  County.  After  this  judg- 
ment was  docketed  in  Wavne  Countv,  where  the  land  lies, 
the  trustees  sold  under  the  power  contained  in  said  deed, 
and  S.  Weil,  one  of  the  cc^^tuis  que  trust  in  the  deed,  became 
the  purchaser  at  the  {)rice  of  $1,000,  and  said  land  was  alleged 
to  be  worth  $2,000. 

The  trustee  named  in  the  deed  was  a  clerk  of  H.  Weil  & 
Bros.,  but  said  sale  was  conducted  in  accordance  with  the 
powers  and  provisions  contained  in  the  deed,  and  was  fair 
and  honest. 

No  money  was  actually  paid  at  the  sale,  as  the  property 
did  not  bring  enough  to  pay  the  debts  secured.  And  the 
parties  to  whom  the  money  was  going  credited  the  amount 
of  the  bid  on  their  debts,   and  the  trustee  made  the  pur- 
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chaser  a  deed  for  the  property  so  sold.     Easton  v.  Bank,  127 
U.  S.,  532. 

This  action  is  brought  by  the  judgment  creditor  to  set 
aside  the  deed  from  the  trustee  to  S.  Weil,  and  to  have 
a  resale  of  the  property,  the  trust  debts  to  be  first  paid  out 
of  the  proceeds  and  the  residue,  or  a  sufficient  amount 
thereof,  applied  to  the  payment  of  plaintiff's  debt. 

The  parties  agreed  upon  the  facts  in  this  case,  which  we 
have  in  substance  stated  above.  Upon  the  facts  agreed  the 
Court  gave  judgment  for  defendants  and  the  plaintiff  ap- 
pealed, and  claims  that  he  was  entitled  to  judgment  upon 
two  grounds: 

First,  That  as  the  trustee,  Slocumb,  wiis  a  clerk  for  the 
firm  of  H.  Weil  &  Bros.,  this  constituted  a  fiduciarv  relation 
between  the  makers  of  the  deed  and  S.  Weil,  a  member  of 
the  firm  of  H.  Weil  &  Bros.,  and  the  purchaser  at  the  trust 
sale. 

Second,  That  the  price  paid,  $1,000,  for  property  worth 
$2,000^  was  so  grossly  inadequate  as  to  shock  the  moral 
sense  of  honest  men,  and  cause  them  to  exclaim  "That  he 
got  the  property  for  nothing." 

The  plaintiff,  in  discussing  the  first  ground,  (fiduciary*  re- 
lations), treated  the  deed  of  trust  as  a  mortgage,  and  the 
sale  by  the  trustee  as  a  sale  by  a  mortgagee,  where  he  bought 
at  his  own  sale,  and  cited  Gihuon  v.  Barbour ,  100  N.  C,  192, 
as  authority  for  this  position.  But  the  case  cited  does  not 
support  the  contention  of  the  plaintiff.  That  case  ha.s  ref- 
erence to  a  sale  bv  a  trustee  where  the  trustee  tecame  the 
purchaser,  and  would  have  been  in  point  if  Slocumb  had 
become  the  purchaser  in  this  case,  and  not  S.  Weil. 

It  is  a  mistake,  when  the  plaintiff  thinks  that  because 
Slocumb  was  a  clerk  in  the  store  of  H.  Weil  &  Bros.,  this 

fact  created  a  fiduciarv  relation  between  the  makers  of  this 

1/ 

deed  of  trust  and  the  parties  whose   debts   were  secured 
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therein.  Clark  v.  Trmt  Co,,  100  U.  S.,  149.  If  this  had  been 
a  mortgage  to  S.  Weil,  tlie  doctrine  enunciated  in  Hall  v. 
LewiSy  118  N.  C,  509;  Atkim  v.  Crumpler,  Ibid.,  582,  and 
again  in  S.  C.,  120  N.  C,  308,  would  apply,  and  a  presump- 
tion of  fraud  would  rest  on  the  purcliaser  that  he  would 
have  to  explain  and  make  good.  But  the  relations  of  a 
trustee  to  tlie  j)arties  whose  debts  are  secured  are  very  dif- 
ferent from  those  of  a  mortgagee.  He  is  the  agent  of  both 
the  maker  of  the  deed  and  the  vest u in  que  trust.  He  is  to 
execute  the  trust,  and  all  that  is  rec^uired  of  him  is  that  he 
shall  do  this  faithfully  and  honestly,  Ilinton  v.  Pritchard, 
120  N.  C.,  1.  The  ccHfui  que  trust  has  a  right  to  buy  at  the 
trust  sale.  Hniitni  v.  Pritchard ,  supra:  ISmith  v.  Black,  115 
U.  S.,  808;  EaM(»i  v.  Bank,    i^npra. 

It  is  admitted  by  the  plaintiff  in  the  case  agreed  that, 
^^this  sale  was  conducted  in  accordance  with  the  ]>rovisions 
of  the  trust  deed  and  was  fair  and  honcnt.^^  We  must  there- 
fore  hold  that  the  plaintiff  has  fiiiled  to  show  that  he  is  en- 
titled to  have  the  deed  to  Weil  set  aside  and  a  re-sale  ordered, 
upon  the  first  ground  assignett 

The  second  ground  is  that  the  great  inadequacy  of  the 
price  paid,  $1,000,  for  a  $2,000'  house  and  lot,  of  itself,  en- 
titles the  j)laintiff  to  the  relief  demanded — ^admitting  the 
honesty  and  good  faith  of  the  trustee,  Slocumb,  in  making 
the  sale.  And  for  this  position  he  cites  Fu  lien  wider  v,  Bol)- 
erffi,  20  N.  (\,  278,  ]Varihy  v.  Caddell,  70  N,  C,  82,  and 
lhi,Ht  Co.,  v.  Forbe.%  120  N.  C,  355. 

Fullenwider  v.  Boberis  was  an  action  of  ejectment  under 
the  old  })ractice,  no  e(piity  in  it,  but  was  a  question  of  law 
under  27th  Elizabeth.  In  that  case,  one  Falls  had  sold  his 
land  for  $500,  upon  such  long  time  and  for  such  inadecjuacy 
in  price,  that  it  was  contended  by  the  plaintiff  that  it  was 
fraudulent;  that  the  plaintiffs  afterwards  jmrchased  the 
same  land  for  $50  and  brought  suit  against  those  in  posses- 
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sion,  under  the  former  sale,  for  possession  who  defended 
upon  the  ground  that  the  phiintiflF  was  not  a  bona  fide  pur- 
chaser for  value  under  27th  Elizabeth.  It  was  shown  that 
the  land  was  worth  $25,000,  and  that  $50  was  only  one  five 
hundredth  part  of  its  value.  Upon  this  state  of  facts,  the 
Court  held  that  the  price  paid  was  so  small,  compared  with 
the  value  of  the  land,  that  it  amounted  to  no  consideration, 
and  the  plaintiff  wa^s  not  protected  by  27th  Elizabeth,  In 
delivering  the  opinion  in  that  case.  Judge  RufRn  uses  the 
language,  quoted  by  the  plaintiff,  that  "where  the  price 
given  or  pretended  to  be  given,  that  eveiy  body  who  knows 
the  estate  will  exclaim  at  once,  *why,  he  got  the  land  for 
nothing,'  the  law  would  be  false  to  itself  if  it  did  not  say 
sternly  and  without  qualification  to  such  a  person  that  he 
had  not  entitled  himself  to  the  grace  and  protection  of  the 
statute."  But  this  language  was  not  invoked  by  that  great 
Judge  in  aid  of  any  equity  jurisdiction,  as  contended  for  by 
the  plaintiff  in  this  case.  Nor  are  the  facts  of  this  case 
anything  like  the  facts  in  that  case. 

The  case  of  Worthy  v.  CaddeJl,  76  N.  C,  82,  was  an  appli- 
cation to  sell  land  for  assets  bv  the  administrator  of  one 
Morris,  commenced  before  the  Clerk  in  the  Superior  Court 
of  Moore  County,  in  which  fraud  was  alleged,  as  provided 
by  statute.  So  it  was  purely  a  legal  question  arising  under 
13th  Elizabeth — the  action  being  for  the  benefit  of  creditors. 
And  the  learned  Chief  Justice  who  delivered  the  opinion  of 
the  Court  in  that  case,  put  the  opinion  of  the  Court  upon 
the  principles  announced  in  Fullniwider  v.  Roheiis,  There 
were  no  principles  of  equity  involved  in  that  case, 

The  principles  announced  in  TVnst  Co.  v.  Forbes,  120  N. 
C,  3/>5,  so  far  as  they  have  any  bearing,  sustain  the  con- 
tention of  the  defendant  in  the  case.  iSrnith  v.  Black,  and 
Easton  v.  Bank,  supra.     We  do  not  say  but  what  the  facts  in 
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this  case  create  suspicion  of  fraud  upon  our  minds.  But  we 
cannot  give  plaintiff  the  relief  demanded,  because  we  may 
suspect  that  there  has  been  something  wrong — fraud — in 
this  transaction,  on  the  part  of  the  defendants. 

After  a  careful  investigation  of  the  whole  matter,  we  find 
no  error  and  the  judgment  is  affirmed. 

Affirmed- 


W.  H  FINLAYSON.  Trustee,  et  al   v.  G.  L    KIRBY  et  al. 

Practice — Appea  I — Part  ie-s. 

Where,  in  an  action  to  recover  land,  the  defendants  pleaded  as  an  estoppel 
a  judgment  rendered  in  a  proceeding  for  the  settlemc  nt  of  the  e'»tate 
of  a  deceased  person  under  whom  all  parties  claimed  and  the  record 
shows  that  some  of  the  heirs  and  distributees  interested  in  such  pro- 
ceeding had  died  during  the  pendency  thereof,  and  that  their  heirs 
had  not  been  made  parties  to  the  case  at  bar;  Held,  tliat  the  case 

will  be  remande  I  by  this  Court,   in  order  that  all  interested  persons^ 
may  be  made  pariies  and  that  the  rights  and  equities  of  all  maybe 

disposed  of  in  one  final  judgment 

Civil  action  to  recover  land,  tried  before  Adams^  /.,  and 
a  jury  at  Spring  Term,  1897,  of  Wayne  Superior  Court. 
There  was  a  verdict  for  the  defendants  and  from  the  judg- 
ment thereon  the  plaintiffs  appealed. 

Mr.  H,  G.  Camwr,  for  plaintiffs  (appellant). 

Messrs.  Allen  &  Dortch  and  W.  C.  Monroe,  for  defendants. 

Faircloth,  C.  J.:  This  is  an  action  of  ejectment  and  the 
title  of  the  land  described  is  in  question — all  parties  claim- 
ing under  Waitman  Thompson,  Sr.,  who  conveyed  the  land 
to  Finlavson  and  Hines  in  trust  for  his  son,  Waitman 
Thompson,  Jr.  The  latter  and  his  wife  have  died  leaving 
no  issue  of  their  bodies.  The  plaintiffs  allege  that  Thomp- 
son, Jr.  had  onlv  a  life  estate  and  that  thev  are  now  the= 
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owners  in  fee.  The  defendants  claim  under  Thompson,  Jr.^ 
by  we^i^  conveyances  and  allege  that  he  had  an  estate  in  fee 
simple,  and  that  they  are  the  owners.  They  also  insist  that 
the  plaintiffs  are  estopped  by  force  of  a  judgment  rendered 
in  a  proceeding  before  the  Clerk  for  a  settlement  of  the 
estate  of  Thompson,  Sr.,  in  which  proceeding  the  personalty 
and  realty,  as  advancements,  were  considered  and  accounted 
for,  including  that  now  in  question,  to  which  proceeding  all 
the  Thompson  heirs  were  parties.  It  appears  from  *  the 
record  before  us  that,  pending  said  proceeding  for  settlement, 
several  of  the  Thompson  heirs  and  distributees  died  int43S- 
tate  and  that  their  heirs  were  never  made  parties  to  that 
proceeding,  and  they  are  not  parties  in  this  action.  Their 
personal  representatives  only  were  brought  into  the  proceed- 
ing for  a  settlement.  In  order  that  the  rights  and  equities 
of  all  the  parties  may  be  disposed  of  in  one  final  judgment, 
we  have  concluded  to  send  this  case  back  to  the  end  that  all 
interested  persons  be  made  parties,  and  that  they  may  be 
finally  concluded  as  to  both  the  real  and  personal  estate. 
We  think  it  would  not  serve  any  useful  purpose  to  express 
any  opinion  on  the  interesting  questions  argued  here,  until 
all  interested  persons  have  had  an  opportunity  to  be  heard. 

Remanded, 


ANMSrON    NATIONAL    BANK    v.     SCHOOL    COMMITTEE    OF 

DURHAM. 

Practice — Trial — Burden  of  Proof — Directing  l^erdiii — Amgn- 

ment  of  Open  Account 

1.  Where  the  party  upon  whom  the  burden  of  proof  rests  offers  no  evidence 
to  prove  the  issue  or  none  that  the  jury  ought  to  find  a  verdict  upon, 
the  trial  judge  should  so  announce  and  direct  a  negative  finding;  but 
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in  no  case,  however  strong  and  u  neon  trad  ictory  the  evidence  is  in 
support  of  this  issue,  should  the  Court  withdraw  the  issue  from  the 
jury  and  direct  an  affirmative  finding. 

a.  Any  contract ! hat. constitutes  an  indebtedness  or  money  liability  may 
be  assigned. 

Civil  Action,  tried  before  Tmberlake,  J.,  and  a  jury  at 
June  (Special)  Term,  1897,  of  Durham  Superior  Court. 
The  facts  appear  in  the  opinion  and  in  the  report  of  former 
appeal  (118  N.  C,  383).  From  a  judgment  for  the  plaintiff 
the  defendant  appealed. 

Mr,  J.  S.  Manning,  for  plaintiff. 

Messrs.  Guthrie  &  Guthrie,  for  defendant  (appellant). 

FuRCHES,  J.:  This  case  has  been  here  before  and  is  re- 
ported in  118  N.  C.,  383.  On  the  trial  presented  by  this 
appeal,  the  plaintiff  and  defendant  both  tendered  issues  for 
the  jury.  The  court  accepted  those  tendered  by  the  i)lain- 
tiff  and  rejected  those  tendered  by  defendant,  and  the  de- 
fendant excepted.  We  see  no  error  in  this  ruling,  as  there 
is  no  issue  arising  from  the  pleadings  that  the  issues  adopted 
by  the  court  did  not  present.  And  we  can  see  no  grounds 
of  defence  that  the  defendant  was  entitled  to,  that  might  not 
have  been  made  under  these  issues.  Baker  v.  Railroad,  118 
N.  C,  1015;  Denmark  v.  Railroad,  107  N.  C,  185.  RiUen- 
house  V.  Street  Railwag,120  N.  C,  544. 

The  issues  submitted  were  as  follows: 

1.  Is  the  plaintiff  a  corporation? 

2.  Was  the  defendant  given  notice  of  the  assignment  by 
the  Ruttan  M^f 'g.  Co.  to  the  plaintiff  of  the  contract  and  the 
balance  due  thereon,  before  the  rendition  of  the  judgment 
in  the  action  of  Taylor  v.  Ruttan  M\fg.  CoP. 

3.  Was  the  assignment  of  the  said  contract  legally  made? 

4.  Was  the  said  assignment  made  with  intent  to  defraud, 
hinder  or  delav  the  creditors  of  the  said  Ruttan  M^f 'g.  Co.? 
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5.  Is  the  defendant  indebted  to  the  plaintiff,  and,  if  so,  in 
what  amount? 

The  case  on  appeal  states  that  the  court  withdrew  the  case 
from  the  consideration  of  the  jury,  and  directed  the  jury  to 
answer  the  issues  as  set  forth  in  the  record,  to-wit,  '^Yes"  to 
issues  1,  2,  and  3,  and  "No*'  to  the  4th  issue,  and  to  the  5th 
issue  $340.47,  and  the  defendant  excepted.  This  exception 
must  be  sustained. 

The  burden  of  establishing  the  1st,  2nd,  and  oth,  issues 
was  upon  the  plaintiff.  This  being  so,  it  was  error  in  the 
court  to  withdraw  these  issues  from  the  jurj' .  If  the  party, 
upon  whom  the  burden  of  proof  rests,  has  offered  no  evi- 
dence to  prove  the  issue,  or  no  such  evidence  as  the  jury 
ought  to  find  a  verdict  upon  (as  in  Witikowsky  v.  Wasson^  71 
N.  C,  451),  the  court  should  say  so,  and  direct  a  finding  in 
the  negative.  State  v.  Shule,  32  N.  C,  153.  But  no  matter 
how  strong  and  uncontradictory  the  evidence  is  in  support 
of  the  issue  the  court  cannot  withdraw  such  issue  from  the 
jury  and  direct  an  affirmative  finding.  To  do  this  is  to 
violate  the  Act  of  1796— section  413  of  Tlie  Code.  State  v. 
Shule^  supra;  Hardison  v.  Railroad^  120  N.  C,  492; Spruill  v. 
Ins.  Co.,  Ibid,  141;  White  \.  Railroad,  at  this  term. 

If  there  is  no  evidence  to  support  the  negative,  and  the 
evidence,  if  true,  establishes  the  affirmative  of  the  issue,  the 
court  may  instruct  the  jury  that  if  they  believe  the  evidence 
they  may  find  an  affirmative,  that  is  for  the  party  upon 
whom  the  burden  rests.  Wool  v.  Bond,  118  N.  C,  1;  State 
V.  ShnlCy  supra.  It  seems  to  us  from  an  examination  of  the 
evidence  in  this  case,  that  the  jury  would  have  found  these 
issues  as  the  court  did,  if  the  finding  had  been  left  to  them, 
and  that  would  have  been  the  end  of  the  matter. 

It  was  argued  that  this  contract  was  not  assignable  as  a 
matter  of  law,  and  as  the  case  goes  back  for  a  new  trial,  this 
question  will  meet  the  plaintiff^  at  the  very  threshold.     If  it 
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is  not  assignable,  this  ends  the  case  for  the  defendant.  If  it 
is  assignable,  the  plaintiff  should  not  be  troubled  again  by 
this  question.  It  is  a  contract  on  the  part  of  the  Ruttan 
MT'g  Co.,  to  put  a  heater  in  the  public  school  building  in 
the  town  of  Durham,  for  which  the  defendant  agreed  to  pay 
said  company  $2,800.  The  defendant  had  paid  the  greater 
part  of  the  price,  when  the  parties  came  to  a  settlement,  and 
it  was  ascertained  that  the  defendant  still  owed  on  said  con- 
tract the  sum  of  $331.11. 

Why  this  contract  was  not  assignable,  we  are  not  able  to 
see.  It  seems  that  under  our  statute  almost  any  contract, 
that  constitutes  an  indebtedness  or  money  liability,  may  be 
assigned.  Bedinond  y.  tSiafon,  110  N.  C,  140.  In  our  opin- 
ion this  contract  was  assignable.  But  such  assignment,  like 
any  other  transaction,  may  be  vitiated  by  fraud.  But  if 
this  is  alleged,  its  proof  rests  on  the  defendant — the  party 

that  makes  the  allegation. 

Error — new  trial. 


MOHEHEAD  BANKING  COMPANY  v.  B.  L.  DUKE,  et.  al. 

Practice — Judgment — Erroneon.H   and   Irregular    Judgments — 
Amendment  or  Correction  of  Judgment. 

1.  An  erroneous  judgment  is  one  entered  regularly  but  contrary  to  law 

and  can  not  be  set  aside  at  a  subsequent  t<;rm  of  the  Court;  while  an 
irregular  judgment  is  one  entered  contrary  to  the  course  and  practice 
of  the  Court  and  may  be  set  aside  on  motion  if  made  after  notice, 
within  apt  time. 

2.  A  judgment  by  default  on  a  note  for  the  payment  of  money  only, 

against  one  who  fails  to  appear  and  answer  the  complaint,  is  regular 
in  all  respects. 

S.  Where,  in  an  action  against  the  makers  of  a  joint  and  several  note,  the 
complaint  alleged  no  difference  in  the  liability  of  the  makers  except 
in  the  prayer  for  judgment,  and  a  judgment  by  default  was  entered 
against  two  of  the  defendants  who  failed  to  appearand  answer; 
Hdd,  that  it  was  error,  at  a  subsequent  term  and  after  due  notice,  to 
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amend  the  judgment,  on  motion  of  the  defendants,  by  inserting 
after  their  names  the  words  "as  suieties",  it  not  being  the  practice 
of  the  Courts  to  see  that  evidence  of  suretyship  is  produced  and  such 
fact  inserted  in  the  judgment  in  the  absence  of  the  defendants  and 
without  any  averment  or  request  on  their  part. 

Motion  to  correct  a  judgment  heard  before  AUerij  J.,  at 
Januarj'  Term,  1897,  of  Durham  Superior  Court.  The  mo- 
tion was  allowed  and  plaintiff  and  L.  L.  Morehead,  Execu- 
trix, (defendant)  appealed. 

MessTH.  Boone  &  Bryant,  J.  W.  Graham  and  F.  A,  Green, 
for  defendants  Duke  and  Green. 

Messrs.  Winston  &  Fuller  and  J.  IS.  Manning,  for  defend- 
ant Morehead  (appellant). 

Faircloth,  C.  J.:  Facts:  On  March  16th,  1893,  L.  L. 
Morehead,  B.  L.  Duke  and  L.  Green  executed  their  promis- 
sory note'to  the  plaintiff.  At  October  term,  1893,  on  action 
brought  on  verified  complaint,  a  final  judgment  was  entered 
against  Duke  and  (jrreen,  no  process  having  been  made  on 
Green,  nor  answer  filed  by  Duke.  By  consent  said  judg- 
ment was  canceled  and  case  continued,  and  in   December, 

1893,  pei'sonal  service  on  Green  was  made.     At  June  term, 

1894,  a  final  judgment  by  default  was  entered  against  Duke 
and  Green,  neither  one  having  filed  an  answer,  and  no 
amendment  made  to  the  complaint.  The  judgment  has  re- 
mained, no  judgment  yet  against  L.  L.  Morehead,  nor  have 
any  rights  of  third  parties  intervened.  At  January  term, 
1897,  after  due  notice,  a  motion  was  made  to  "correct  and 
amend*'  the  judgment  of  1894  by  inserting  after  the  names 
Duke  and  Green  the  words  "as  sureties"  and  it  was  so 
ordered  by  His  Honor,  w^ho  held  that  the  judgment  at  June 
term,  1894,  was  irregular,  and  in  that  there  was  error. 

There  can  be  no  relief  under  The  Code,  Sec.  274,  as  that 
is  a  remedy  for  a  mistake  of  the  party  and  it  must  be  within 
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one  year.  A  judgment  nunc  pro  tunc  means  to  enter  a 
judgment  now  wliich  was  intended  then  and  there  is  no  evi- 
dence that  the  court  intended  to  enter  a  judgment  other  than 
tliat  which  was  entered. 

An  erroneous  judgment  is  one  entered  regularly  but  con- 
trary to  law,  and  cannot  be  set  aside  at  a  subsequent  term 
of  the  court.     The  only  remedy  is  by  appeal  or  certiorari. 

An  iiregular  judgment  is  one  entered  contrary'  to  the 
course  and  practice  of  the  court.,  as  without  service  of  pro- 
cess.     Wolfe  V.  Davi.9,  74  N.  C,  597. 

A  judgment  by  default  on  a  note  for  the  payment  of 
money  only,  ag-iinst  one  who  fails  to  appear  and  answer  the 
complaint,  ij^  regular  in  all  respects.  Walton  v.  Walton^  80 
N.  C,  26.  The  court  having  jurisdiction  of  tUe  parties  and 
the  subject,  the  parties  are  bound  to  take  notice  of  what  was 
done  until  final  judgment  therein.  The  law  charges  them 
at  their  peril  to  be  watchful  of  their  interests  therein,  and  it 
is  their  neglect  and  their  folly  if  they  do  not,  so  that  the 
defendants  were  charged  with  notice  of  what  they  allege  was 
w^:ong  in  the  judgment  from  the  day  of  its  rendition.  Stan- 
cill  v.  Gay,  92  N.  C,  455. 

Was  the  judgment  irregular?  It  is  the  record  of  what 
was  actually  done  and  not  of  what  might  have  been  done. 
The  note  was  the  joint  and  several  obligation  of  all  the 
signers  to  pay  money,  with  no  indication  as  to  who  was 
principal  or  surety.  The  creditor  was  entitled  to  a  judg- 
ment. The  Code,  Section  2100,  extends  to  defendants, 
in  actions  upon  contract,  who  insist  that  they  are  sure- 
ties, the  privilege  of  having  that  fact  found  by  the  jury 
and  endorsed  by  the  clerk  on  the  execution,  &c.  Is 
it  the  course  and  practice  of  the  courts  to  see  that  such 
evidence  is  produced,  and  then  upon  the  verdict 
insert  that  fact  in  the  judgment  in  the  absence  of  the 
defendants,  and  without  any  averment  or  request  on  their 
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part  to  do  so?  Could  the  Court  have  intondod  to  do  so?  We 
think  not.  So  the  judgment  cannot  be  irregular,  and  can- 
not be  amended  by  inserting  what  was  not  intended  at  its 
rendition.  This  conclusion  dispenses  with  the  necessity  of 
considering  whether  the  application  was  made  within  a 
rea^sonable  time. 

Reversed. 


NATIONAL  BANK  OF  VIRGINIA  v.  J.    S.    CARR. 

Action   an    Note — Parties — Lkihility   of   Endorsers. 

The  owner  of  a  note  endorsed  by  the  payees  for  the  accommodation  of  the 
maker  may  sue  any  one  of  several  endorsers  without  joining  the 
maker  or  any  other  endorser. 

Civil  action  tried  before  Tiniherlake,  J.,  at  June  (Special) 
Term,  1897,  of  Durham  Superior  Court.  The  facts  appear 
in  the  opinion.  From  a  judgment  for  the  plaintiff  the  de- 
fendant appealed. 

3{essi'8,    Winston  &  Full/^\  for  plaintiff. 

Messrs.  Guthrie  &  Guthrie,  for  defendant  (appellant). 

Faircloth,  C.  J.:  C.  G.  Holland  made  his  promissory 
note  payable  to  J.  S.  Carr  and  John  W.  Holland,  and  said 
payees  endoreed  said  note  for  the  accommodation  of  C.  G. 
Holland  and  in  the  regular  course  of  business  said  note  be- 
came the  property  of  the  plaintiff,  who  brings  this  action 
against  J.  S.  Carr  alone.  The  defendant  insisted  that  the 
administrator  of  C.  G.  Holland,  and  John  W.  Holland,  and 
one  Green  to  whom  C.  G.  Holland  had  conveyed  some  prop- 
erty in  trust  to  indemnify  said  John  W.  Holland  against 
loss  by  reason  of  said  endorsement,  should  be  made  parties 
defendant  before  the  plaintiff  could  recover  against  him,  the 
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})resent  defeiulaut.  The  defendant's  counsel  failed  to  cite 
any  authority  in  suj)i)ort  of  his  contention,  and  we  are  not 
aware  of  any. 

A  note  signed  by  the  principal  and  sureties  is  a  joint  and 
several  obligation  to  pay  money,  and  the  owner  may  sue  all 
or  either  of  the  obligoi>>;  and  endorsers  may  be  sued  like- 
wise.    Cod(\  Sections  41  and  50.     We  see  no  error  in  the 

record. 

Judgment  affirmed. 


RICHMOND  PERPETUAL  BUILDING  *fe  LOAN   AND  TRUST 

COMPANY  V.  J.  S.  CARR. 

Action  on  Note — Parties — Liahilify  of  Endorsee's. 

The  owner  of  a  note  eudoreed  by  the  payees  for  the  accommodation  of  the 
maker  may  sue  any  one  of  several  endorst^re  without  joining  the 
maker  or  any  other  endorser. 

Civil  action,  tried  before  Timherlnke^  J.,  and  a  jury  at 
June  (Special)  Term,  1897,  of  Di'rham  Superior  Court. 
P'rom  a  judgment  for  the  plaintiff,  defendant  appealed. 

3/(r%sr.s'.  Winston  &  Fnllvr,  for  plaintiff. 

Messrs.   Guthrie  &  (iuthrie,  for  defendant  (appellant). 

Faircloth,  C,  J.:  This  case  is  governed  by  the  opinion 
in  Bank  v.  Ca/r,  at  the  present  term. 

Judgment  affirmed. 
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MOREHEAD    BANKING    CO..    v.    I.    N.    WALKER,    Admr..    et  al. 

Practice — Burden  of  Proof — Right  to  Open  and  Conclude  Argu- 
ment— Eridence — Transaction  with  Deceased  Person — Order 
to  Produce  Note. 

1.  A  defendant  in  an  action  upon  a  note,  who  admits  the  execution  of  the 

instrument  but  alleges  payment,  has  a  right  to  assume  the  burden  on 
the  trial. 

2.  In  the  trial  of  an  action  on  a  note  against  the  administrator  of  the  de- 

ceased maker,  the  cashier  of  a  plaintiff  bank,  the  payee  of  the  note,  is  a 
party  in  interest  and  dis(iualified  undei  Code  section  590,  from  tes- 
tifying as  to  conversations  with  intestate  of  defendant 

8.  It  is  a  matter  of  discretion  of  the  trial  Judge  to  allow  a  defendant,  who 
has  assumed  the  burden  of  proof,  to  open  and  conclude  the  argument. 

4.  Notice  to  an  administrator,  defendant  in  an  action,  is.  in  law,  notice  to 
his  atU)rney;  and  where,  in  the  trial  of  an  action,  the  administrator 
in  reply  to  a  notice  to  produce  a  note  alleged  to  have  been  paid, 
stated  that  his  intestate  had  told  him  that  he  had  given  it  to  his 
attorney,  (who  was  also  the  administrator's  attorney);  Held,  that  the 
statement  of  the  administrator,  in  return  to  the  notice,  reasonably 
meant  that  the  int^-state  had  given  the  not«  to  his  attorney  as  bearing 
on  the  matter  of  the  suit,  that  the  latter  kept  it  in  his  possession  and 
had  it  at  the  trial,  and  it  was  error  to  refuse  plaintiff's  request  for 
an  order  on  the  attorney  to  produce  the  note. 

CrviL  ACTION  tried  before  Timherhike,  J.,  and  a  jury  at 
June  (Special)  Term,  1897,  of  Durham  Superior  Court. 
There  was  a  verdict  for  tlie  defendant  and  from  tlie  judgment 
thereon,  plaintiff  appealed. 

MeMrs.  Winston  &  Fuller,  for  plaintiff  (appellant). 
Messrs.  Guthrie  &  Guthrie,  for  defendant. 

Montgomery,  J.:  The  defendants  admitted  the  execution 
of  the  note,  which  recited  a  consideration,  but  averred  pay- 
ment, and  asked  to  assume  the  burden  on  the  trial.  The 
Court  held  that  this  course  was  a  proper  one  and  the  plain- 
tiffs excepted.     His  Honor  was  right  in  refusing  to  sustain 
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the  exception.  Stronach  v.  Bledsoe,  85  N.  C,  473;  Carrington 
V.  Allen,  87  N.  C,  354.  The  plaintiffs  offered  as  a  witness 
the  cashier  of  plaintiff  bank,  who  was  also  a  stockholder,  to 
prove  that  in  an  alleged  conversation  between  himself  and 
Sellars,  the  intestate  of  the  defendant,  and  the  principal  of 
the  note,  the  intestate  admitted  that  the  note  Iiad  not 
been  paid.  ITpon  the  objection  of  the  defendants  the  Court 
refused  to  receive  the  evidence  and  in  doing  so  ruled  cor- 
rectlv.  The  Code,  Section  590.  Certainlv,  if  the  witness  had 
not  been  a  bank  officer  he  would  have  been  disqualified 
under  Section  590,  and  there  is  no  reason  whv  his  official 
position  should  give  him  any  advantage  over  an  individual, 
his  interest  in  the  event  of  the  suit  being  as  clear  and  certain 
as  such  officer  and  stockholder,  as  if  he  were  a  private  indi- 
vidual. 

The  plaintiff  excepted  to  the  ruling  of  the  Court  in 
allowing  the  defendant,  as  a  matter  of  discretion,  to  open 
and  conclude  the  argument  in  the  case.  His  Honor  properly 
refused  to  sustain  the  exception.  Rule  6  of  Practice  in  the 
Superior  Courts  of  North  Carolina,  119  N.  C,  959;  Shober 
y,  Wheeler,  113  N.  C,  370. 

The  defendants,  as  we  have  said,  in  their  answer  admitted 
the  execution  of  the  note,  but  averred  that  the  same  had 
been  paid  and  satisfied  at  the  time  it  fell  due,  or  very^  soon 
thereafter,  by  the  execution  of  a  new  note  for  the  like 
amount  by  the  intestate  Sellars,  with  J.  B.  Jobe  as  surety, 
due  six  months  after  date,  and  that  the  plaintiffs  received 
the  substituted  note  in  full  satisfaction  and  payment  of  the 
first  mentioned  note — the  one  declared  on  in  this  action. 
The  defendants  also  averred  that  at  the  time  of  the  substi- 
tution of  the  note  with  Jobe  as  surety,  for  the  other,  the 
plaintiff  agreed  to  deliver  and  surrender  the  first  mentioned 
note,  the  one  sued  on,  to  the  defendants,  but  that  the  cashier 
in  looking  for  it  could  not  find  it,  saying  it  was  misplaced, 
but  that  he  would  find  it  and  deliver  it  to  Sellars,  the  intes- 
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tate  of  the  defendant.  Jol)e  was  introduced  as  a  witness  for 
the  defendants  and  testified  that  about  two  months  after  the 
execution  of  the  note  sued  on,  March  1,  1893,  the  note 
made  by  Sellars,  the  intestate,  with  liimself  as  surety,  was 
substituted  for  the  note  of  Sellars  with  Walker  as  surety,  the 
one  which  is  the  subject  of  tins  action.  On  his  cross  exam- 
ination tlie  witness  said  that  he  had  also  signed  another 
note  for  Sellars  on  the  27th  of  August,  1892,  for  a  like 
amount,  and  running  for  the  same  time  as  the  one  of  March 
1,  1893,  and  that  he  did  not  think  that  the  note  of  August, 
1892,  was  paid  before  maturity.  He  also  said  that  the  note 
of  August,  1892,  was  taken  up  two  months  before  the  one 
sued  on  was  given. 

The  plaintiff  from  this  testimony,  observing  that  the  note 
of  March.  1,  1893,  was  the  date  of  the  maturity  of  the  note 
of  August  27,  1892,  concluded  that  probably  the  note  of 
August,  1892,  would  show  on  its  face  or  upon  its  back  that 
it  was  paid  by  renewal  and  with  the  note  of  March  1,  1893, 
and  the  plaintiff,  at  once  served  a  notice  on  defendant  ad- 
ministrator to  produce  the  note  of  Sellars,  the  intestate, 
w^ith  Jobe  as  surety,  dated  August  27,  1892.  The  defendant 
administrator  immediately  answered  the  notice,  saying  that 
he  did  not  have  the  note'  and  had  never  si^en  it;  that  Sellars, 
his  intestate,  had  told  him  that  he  had  given  it  to  his  attor- 
ney, who  was  then  engaged  in  the  trial  for  the  present 
defendant.  The  plaintiff  then  asked  the  Court  to  recjuire 
the  attorney  to  produce  it.  This  motion  was  refused  by  the 
Court  on  the  ground.  First,  that  tliere  was  no  evidence  that 
the  attorney  had  the  note  at  the  time  of  the  trial,  and 
second,  that  no  notice  had  been  given  him  to  produce  it. 
There  was  error  in  this  ruling  of  his  Honor.  The  notice  to 
the  administrator  was,  in  law,  notice  to  his  attorney.  1 
Greenleaf  on  Evidence,  par.  5(30  and  note;  Baldney  v.  Ritchie, 
1  Starkie,  338. 
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There  was  no  i)oint  made  that  the  order  to  produce  the 
note  was  recjue-sted  on  a  notice  too  short,  for  the  adminis- 
trator answered  it  at  once,  and  it  was  conceded  here  bv  the 
defendant's  attorney  that  the  notice  to  his  client  was  notice 
to  him,  if  it  was  good  as  to  his  client.  The  refusal  then,  of 
his  Honor,  rests  \i\Mm  his  finding  that  there  was  no  evidence 
that  the  attorney  had  the  note  at  the  time  of  the  trial. 
Sellars,  the  intestate  of  the  defendant,  was  living  when  this 
suit  was  comnience<l,  and  Walker's  statement,  in  his  return 
to  the  notice,  reasonably  meant  that  the  intestate  had  given 
to  his  attorney  in  the  action,  who  is  the  same  employed  in 
the  defence  at  the  trial,  this  note  as  l>earing  on  the  matter 
of  the  suit.  The  inference  is  strong,  therefore,  that  the 
attorney  kej)t  the  note  in  his  possession  and  that  he  had  it 
at  the  trial.  If  he  had  it,  the  plaintiff  was  entitltMl,  under 
section  r)7<S  of  The  (.'odr,  to  have  it  pnxluced.  The  order 
should  have  Ix^en  made  and  the  note  produced,  or  the  failure 
to  j)ro(luce  it  satisfactorily  accounted  for.  Of  course,  u|)on 
the  return  to  the  notice,  the  attorney  could  have  shown  that 
he  never  had  had  the  note,  and  then  the  rule  would  have 
been  discharged. 

Error — new  trial. 


W.   N.    LADD    V.   MARY  J.    LADD. 

Action  for  Divorce — Petition   for  Divorce  for  Ahandotnuent — 

Pleading — A  men dv) en  t — Practice. 

1.  In  an  action  for  divorce,  in  which  the  defects  in  the  complaint  are  not 
cured  by  the  verdict,  it  is  not  sufficient  to  allege,  (following  the 
words  of  Chapter  277,  Acts  of  1895)  merely  the  abandonment  by  the 
wife,  and  her  living  separate  and  apart  from  her  husband,  and  her 
still  refusing  to  live  with  him,  but  all  the  facts  relied  on  as  consti- 
tuting the  cause  of  action  are  required  to  be  set  forth  specifically 
and  definitely. 
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2.  Where  an  exception  is  made,  for  the  first  time  in  this  Court,  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  the  defects  are  such  that  they  cannot  be  cured  by  additional 
averments,  the  action  will  be  dismissed;  but  if  the  defects,  though 
too  serious  to  be  curid  by  a  failure  to  demur,  can  possibly  be  cured 
by  additional  avennents,  this  Court  will  not  dismiss  the  action,  but 
will  grant  a  new^  trial,  in  order  that  the  plaintiff  may  ask  leave  to 
amend. 

3  An  act  permitting  divorces  for  past  abandonment  but  not  to  apply  to 
future  cases  of  separation  is  constitutional 

.   Civil  action  for  divorce,  tried  before  Alien,  J.,  and  a  jury 
at  March  Term,  1897,  of  Durham  Superior  Court. 

The  complaint  was  as  follows  : 

*'  The  plaintiff  alleges  : 

1.  That  on  the  11th  day  of  August,  1892,  he  and  the 
d43fendant,  Mary  J.  Ladd,  were  duly  married. 

2.  That  more  than  two  years  ago,  fo-wit:  about  the  first 
dav  of  Januarv,  1894,  the  defendant,  Marv  J.  Ladd,  his 
lawful  wife,  as  aforesaid,  abandoned  the  plaintiff',  and  since 
that  time  has  lived  separate  and  apart  from  him,  refusing 
at  all  times  since  to  live  with  him,  and  still  so  refusing. 

3.  That  plaintiff  has  been  a  resident  of  the  wState  of  North 
Carolina  for  more  than  three  yeai*s  next  before  the  filing  of 
this  complaint. 

Wherefore  plaintiff  prays  an  order  and  decree  of  the  Court 
that  this  relation  between  himself  and  tlie  defendant  be  dis- 
solved, and  that  he  mav  be  divorced  from  the  bands  of  mat- 
rimony  existing  between  him  and  the  defendant.'' 

The  defendant  denied  the  abandonment  on  her  part,  and 
alleged  that  plaintiff  had  abandoned  her  and  refused  to  con- 
tribute to  the  support  of  herself  and  child  and  that  she  had 
been  a  faithful  and  dutiful  wife.  Her  answer  also  contained 
the  following  defence  :  *'That  she  is  advised  by  her  counsel, 
and  therefore  alleges,  that  the  Act  under  which  this  suit 
wa.s  brought,  to-ivit:  Chapter  277,  of  the  Laws  of  1895,  is 
cla.ss  legislation  and  is  opposed  to  the  spirit  of  our  laws  and 
therefore  of  no  validitv.     That  said  Act  is  not  in  harmony 
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with  that  provision  of  our  fundamental  law  that  special 
provision  shall  be  extended  to  no  man  or  set  of  men,  in  that 
if  man  and  wife  separated  March  12,  1895,  and  the  husband 
abandoned  the  wife  at  that  date,  she  might  sue  for  and 
obtain  a  divorce  in  April  of  1897.  Whereas,  had  such 
abandonment  occurred  on  the  14th  of  March,  1895,  no 
divorce  could  have  been  granted." 

Tliere  was  a  verdict  for  the  defendant,  and,  his  Honor 
having  sustained  a  demurrer  to  the  plaintiff  ^s  evidence,  the 
plaintiff  appealed. 

In  this  Court  the  defendant  moved  to  dismiss  the  action  for 
the  reason  that  the  complaint  did  not  state  a  ciiuse  of  action. 

Me^'ifirH.  Boone  &  Bryant,  for  plaintiff. 

M('Xi<rs.    WinMon  S:  FnlUr,  for  <lefendant  (apj>ellant). 

Clark,  J.:  There  was  sutKcient  evidence  to  submit  the 
case  U)  the  jury  {State  v.  Green,  117  N.  C.,  (>9H;  State  v.  Kiger, 
115  N.  C,  751),  and  for  the  error  in  sustaining  the  demurrer 
to  evidence  the  plaintiff  is  entitled  to  a  new  trial.  The 
defendant,  liowever,  moves  in  this  (-ourt  to  dismiss  l)ecause 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  - 
cause.  Tliis  is  one  of  the  two  exceptions  which  can  be  taken 
in  tliis  Court,  though  not  made  below;  the  other  being  that 
the  Court  had  no  jurisdiction.  Rule  27.  A7(W  v.  Vmahlej 
111  N.  C,  535. 

It  is  often  difficult  to  distinguish  between  a  defective 
statement  of  a  good  cause  of  action  which  is  cured  by  a  fail- 
ure to  demur  and  the  statement  of  a  defective  cause  of  action 
which  is  not,  and  to  which  an  exception  can  be  taken  for 
the  first  time  in  this  Court.  KnouJes  v.  Bailroad,  102 
N.  C,  59;  MizzeJI  v.  Riiffiv,  118  N.  C.,  09.  But  under  the 
settled  authorities,  in  an  action  for  divorce  it  is  not  sufficient 
to  allege,  following  the  words  of  chapter  277,  Laws  of  1895, 
merely  the  abandonment  by  the  wife,  and  her  living  sepa- 
rate and  apart  from  her  husband,  and  her  still  refusing  to 
live  with  him,  but  *'all  the  fi\cts  relied  on  as  constituting 
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the  cause  of  action  are  required  to  be  set  forth/^  and  'Hhey 
are  to  l)e  charged,  as  far  as  possible,  specifically  and  defi- 
nitely/' McQueeni  \.  McQueen,  82  N.  C\,  471,  citing  117///- 
tbigton  V.  Whiitmgtou,  ID  N.  C,  04;  Woody,  Wood,  27  N.  (\, 
674;  Foy  v.  Foy,  35  N.  (\,  90.  *'The  complaint  should 
contain  a  fair  representation  of  any  transaction  relied  on  as 
the  ground  of  the  decree,  since  its  defects  are  not  aided  by  the 
verdict/'  White  v.  117///^,  84  N.  C,  340,  citing  McQueen's 
case,  mpra;  and  both  these  cases  have  been  cited  and 
approved  since.  Jachon  v.  Jachon,  105  N.  C.,  433;  CyCoinior 
V.  (y  Connor,  109  N.  C,  139.  Among  many  prior  cases  of 
the  same  purj)ort  are  Ilavrimn  v.  HuniHon,  29  N.  C,  484; 
Evaion  v.  EverUm,  50  N.  (,'.,  202;  Envin  v.  Erwin,  57  N.  (\, 
82;  Joipier  v.  Joyner,  59  N.  C.,  322. 

If  there  was  no  jurisdiction  in  the  Court  in  which  an 
Action  originated,  it  will  be  dismissed  in  this  Court  on 
motion  ore  fenu^%  or  even  ex  mero  motn  bv  the  Court  itself 
But  when  tlie  defect  is  that  the  complaint  does  not  state  a 
cause  of  action,  if  the  defect  is  such  that  it  cainiot  possibly 
be  cured  bv  additional  averments,  the  action  must,  of  coui'se, 
be  dismissed;  but  when  tlie  defects,  though  too  serious  to  l)e 
cured  bv  a  failure  to  denuir,  vet  are  not  so  radical  that  tliev 
cannot  l>e  cured  by  permitting  additional  averments, — the 
line  between  which,  as  above  stated,  is  diflicult  to  draw, — 
the  Court  will  not  dismiss,  but  will  grant  a  new  trial,  that  the 
plaintiff  may  ask  leave  to  amend.  This  was  the  coui>>e  pur- 
sued bv  this  Court  in  both  Jackmn  v.  Jackmn,  and  (/Connor  v. 
O'  Connor,  supra.  While  this  distincticm  has  not  always  been 
noted,  and  cases  in  which  the  defect,  though  too  serious  to  be 
cured  by  pleading  over,  was  yet  capable  of  being  stated  on 
a  repleader,  have  been  dismissed,  the  latter  course  was  an 
oversight  and  should  not  be  followed  in  that  class  of  cases. 

As  both  parties  are  thus  entitled  to  a  new  trial,  each  will 
pay  his  own  costs  in  this  Court.     Code,  Section  527. 

The  defence  set  up  in  the  answer  that  the  act  of  1895  is 

invalid  and  unconstitutional  is  without  merit.         New  trial. 

121—16 
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O.  F.   BRESEE   v    Yi.    VV.  CRUMPTON. 

Action  (fii  Note — AHmgnment  of  Note  without  Endorsement — 
Anthoritif  of  Agent  of  Payee  to  Endorse  Note — Unendorsed 
Negotiable  Paper — Equitable    Owner  of  Note — Defenses. 

1.  When  no  general  authority  to  a  clerk  from  bis  principal  to  endorse  notes 

pay  able  t*)  the  latter  is  shown,  nor  course  of  dealing  from  which 
such  authority  could  be  inferred,  the  fact  that  the  clerk  had  ep- 
dorswl  other  not<?s  previously,  with  the  sanction  and  approval  of  the 
payee,  was  no  evidence  sufficient  to  go  to  the  jury  in  the  trial  of  an 
action  on  a  note  that  the  clerk  had  authority  to  endorse  the  note  to 
another. 

2.  The  assignee  of  a  negotia'  le  note  endorsed  by  the  clerk  of  ihe  payee 

without  authority  is  simply  the  holder  of  unendorsed  negotiable 
paper  and  as  such  has,  prima  facie,  the  equitable  title  and  can  main- 
tain an  action  thereon  under  Section  177  of   The  (jhI*;. 

H.  The  tmnsferee  of  an  unendorsed  negotiable  note  (unless  payable  to 
bearer)  takes  the  paper  subject  to  all  equities  which  the  maker  has 
against  the  payee. 

4.  In  an  action  by  the  transferee  of  an  unendorsed  negofable  note  against 

the  maker,  the  latter  may  show,  in  evidence,  the  conditions  upon 
which  it  was  executi'd  and  delivered  to  the  payee  in  orde«  to  show  a 
failun*  of  con8iderati"n.  such  evidence  not  being  a  contradiction  of 
the  terms  of  the  written  contract  but  |  roof  of  an  additional  verbal 
agri'enjent. 

5.  Where  a  note  was  given  to  a  hK*al  agent  of  an  insurance  company  for 

the  initial  premium  on  a  policy,  to  be  cancelled  and  returned  to  the 
maker  tipon  certain  continginicies  (which  happened)  and  the  note 
WHS  inuniHiiately  assignwi  without  end«»rsi»ment  to  a  general  agent 
of  the  ('i>m|>any;  HeUI,  that  inasmuch  as  the  C«»mpany  would  have 
held  the  note  subjtTt  to  the  agnrment  betw<tMi  the  maker  and  the 
liH'al  agiMit.  the  lninsfen»e  iihe  gi'neral  agent)  who  was  fixed  with 
tiotiee  that  the  note  wa-*  a  premium  note,  the  property  of  the  Com- 
iwny.  WHS  not  a  holder  without  notiet*  of  what  would  have  affected 
the  note  \\\  the  hands  of  theComjiaoy. 

Uivii,  .vmoN  H-uhI  Ivfotv  J//' I*,  J.,  anil  a  juiy  at  Spring 
TotMt\,  IxSOT,  of  Pkkson  SujHM'ii^r  Court,  on  defendant's 
ap|H^al  tn^tn  the  judjrntonl  of  a  Ju>tuv  of  the  Peace.     There 
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was  a  verdict  for  the  defendant  and  from  the  judgment 
thereon  plaintiff  appealed. 

Messrs.  W.  W.  Kitchin  and  A.  L.  BrookSy  for  plaintiff  (ap- 
pellant). 

Messrs.  Boone  &  Bryant,  for  defendant. 

Clark,  J.:  The  note  was  endorsed  to  the  plaintiff  by 
the  plaintiff's  clerk  signing  the  payee's  name,  and  there  was 
no  evidence  that  such  clerk  had  authority  from  the  payee 
to  make  this  endorsement.  The  bare  fact  that  he  had 
endorsed  Parker's  name  to  other  papers  with  his  approval, 
taken  alone,  was  not  evidence  to  submit  to  the  jury  of 
authority  to  endorse  this  paper,  for  there  was  no  general 
authority  shown  nor  course  of  dealing  from  which  it  could 
be  inferred.  The  plaintiff  is  therefore  simply  the  holder  of 
an  unendorsed  negotiable  paper.  As  such,  he  has  prima,, 
fade,  the  equitable  title  and  can  maintain  an  action  thereon 
under  The  Cock,  Sec.  177.  Carpenter  v.  Tncker,  98  N.  C,  31(>; 
Kiffy.  Weaver,  94  N.  C,  274;  Jackson  v.  Love,  82  N.  C,  405. 
But  such  transfer  without  endorsement  (except  in  cases 
where  the  note  is  made  payable  to  bearer)  does  not  pass  the 
legal  title,  Jenkins  v.  Wilkinson,  113  N.  C,  582,  and  the 
transferee  by  not  requiring  the  payee  to  endorse,  is  on  notice 
and  **is  not  a  bona  fide  holder  for  value  who  takes  the  paper 
free  from  equities".  4  Am.  &  Eng.  Enc.  (2nd.  Ed.),  250; 
Allnm  V.  Perry,  68  Maine,  232.  "He  therefore  takes  the 
paper  subject  to  all  ecjuities  that  nught  be  set  up  against 
the  transferrer."  Tiedeman  Com.  Paper,  Sec,  247,  and  num- 
erous ciises  cited  in  note  4.  This  distinction  is  fiillv  dis- 
cussed  and  pointed  out  in  Miller  v.  Tharel,  75  N.  C,  148,  in 
which  it  is  said:  "The  note  sued  on  was  not  endorsed  to  the 
plaintiff  but  was  assigned  to  him  by  an  oral  contract.  It  is 
true  that  under  this  assignment  by  virtue  of  our  recent  leg- 
islation (now  Code,  Sec.  177)  the  assignee  may  sue  in  our 
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Courts  ill  his  own  name,  as  an  equitable  assignee  or  cestui 
que  trust  could  formerly  have  done  in  equity;  but  he  does 
not  acquire  by  such  an  assignment  the  peculiar  rights  which 
by  the  law  merchant,  founded  on  the  policy  of  promoting 
the  circulation  of  promissory  notes,  attaches  to  an  endcrrsee 
of  such  paper.  All  the  authorities  cited  to  sustain  the  prop- 
osition  that  a  holder  of  a  promissory  note,  taken  under  the 
circumstances  stated  (/.  e.  before  maturity,  for  value  and 
without  notice),  can  recover  against  the  maker  notwith- 
standing any  equitable  or  other  defence  he  may  have,  apply 
only  to  a  holder  by  an  assignment  recognized  by  the  law 
merchant,  /.  e.  an  endorsee.  Tlie  distinction  between  a  title 
by  assignment  and  by  endorsement  is  stated  in  2  Pai-sons 
on  Bills,  52."  See  also  Daniel  Negotiable  Instruments, 
Sec.  729.  The  opinion  further  cites  in  its  support  TJiigpen 
V.  Home,  36  N.  C,  20;  Limhay  v.  Wihon,  22  N.  C,  85; 
Whistler  v.  Foster,  108  E.  C.  L.,  248;  Haslcill  v.  Mitchell,  53 
Maine,  468.  Miller  v.  Tharel  is  quoted  with  the  approval 
of  this  proposition.     Rank  v.  Michael,  96  N.  C,  53. 

The  plaintiff,  therefore,  being  a  mere  assignee  and  not  an 
endorsee,  and  not  entitled  to  the  protection  of  the  law  mer- 
chant as  a  bona  fide  holder  of  negotiable  paper  before  ma- 
turity, stands  in  the  shoes  of  Parker,  the  payee,  and  suliject 
to  whatever  equities  existed  between  him  and  the  maker. 
The  conditions  upon  which  the  note  was  given  could  be 
shown  as  between  them.  Davidson  v.  Powell,  114  N.  C, 
575;  Bank  v.  Pegram,  118  N.  C,  671.  Parker  was  the  local 
agent  of  the  insurance  company.  As  such,  he  solicited  the 
defendant  and  procured  him  to  insure  in  said  company.  By 
his  insistence  the  defendant  was  persuaded  to  accept  pro- 
visionally a  policy  of  $2,000,  and  gave  his  note  for  the 
premium  thereon  upon  an  agreement  that  if  the  defendant, 
after  seeing  his  wife,  should  prefer  only  a  $1,000  policy,  the 
first  policy  and  premium  note  were  to  be  cancelled,  and  the 
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new  policy  (and  premium  note)  for  the  smaller  amount  was 
to  be  given.  To  show  this  was  not  contradicting  the  terms 
of  the  contract,  but  proving  an  additional  verbal  agreement. 
Xissen  v.  Miniug  Co.y  104  X.  C,  309.  In  Carringtan  v. 
Waffy  112  N.  C,  115,  a  cotemporaneous  parol  agreement  was 
admitted  that  the  note  was  given  for  commissions  to  be 
earned,  and  if  not  earned  the  note  was  to  be  returned — a 
state  of  facts  somewhat  similar  to  this,  showing  failure  of 
consideration.  His  Honor  instructed  the  jurv  that  the  evi- 
dence  of  the  additional  verbal  agreement  must  be  clear  and 
satisfactory.  The  next  day  after  the  above  agreement  the 
defendant  returned  and  informed  Parker  that  he  had  seen 
his  wife  and  would  only  take  out  the  $1,000  policy.  Parker 
admitted  the  agreement,  but  said  that  he  had  sent  the  note 
off  to  Bresee.  l^pon  these  facts,  Parker  could  not  recover, 
nor  can  Bresee  (he  not  being  an  endorsee)  be  in  any  better 
condition. 

There*  are  other  reasons  whv  Bresee  cannot  recover.  The 
note  given  by  the  defendant  was  a  premium  note  for  a 
policy  of  the  insurance  company  and  was  its  property. 
Parker  was  the  local  agent  under  BrCvSee  who  was  the  gen- 
eral agent  of  the  company.  Had  the  note  been  sent  on  to 
the  company,  it  would  have  held  it  subject  to  the  agreement 
made  by  its  local  agent.  Folleffe  v.  Inmirance  Co.,  107  N. 
C,  240.  The  note  being  sent  to  Bresee,  the  general  agent, 
he  could  be  in  no  better  condition  and  took  it  subject  to  the 
same  equity.  Of  course,  if  the  company  had  endorsed  it 
before  maturitv  to  a  third  partv  for  value  and  without 
notice,  he  would  have  held  it  discharged  of  the  equity.  The 
writing  on  tlie  face  of  the  note,  **No.  of  Note  2821 — No.  of 
Policy  654,  971",  did  not  destroy  the  negotiability  of  the 
note.  Daniel,  supra ,  Sec.  51a;  Randolph  on  Com.  Paper, 
Sec.  203;  Taylor  v.  Cnrry,  109  Mass.,  36.  But  it  fixed 
Bresee,  dealing  with  his  sub-agent,  with  notice  that  it  w^as  a 
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premium  note,  an<l  hence  the  company's  property,  and  he 
was  not  a  holder  without  notice  of  what  would  have  affected 
the  note  in  the  hands  of  hi.s  principal. 

The  plaintiff's  witness  further  showed  that  the  note,  on  its 
face  for  a  i)remium  due  the  company,  was  applied  on  an 
account  due  the  i)laintiff  individually  by  the  sub-agent. 
Upon  the  iiuthorities  the  plaintiff  was  in  law  neither  a  bona 
fide  holder  (as  he  took  without  endorsement)  nor  without 
notice,  nor  for  value.  It  is  unnecessary  to  consider  the 
exceptions  in  detail.  There  was  no  conflict  of  evidence  and 
the  above  presents  the  controverted  propositions  of  law. 

No  error. 


IREDELl.  MEAnES.  et  al,  Receivers  of  the  ('arolina  Interstate 
Building  and    Loan   Association   v.   SAMUEL   J.   DAVIS,    et  al. 

Buildinf]  and  Loan  AnHodatitm — Inmlrnit  Corporation — 
Borrowing  iStfwk'holdfr — Ditifrihuiion  of  Proceeds  of  iSak 
of  Stockholder\'i    Mortgaged  Property, 

A  stockholder  of  an  insolvent  Building  and  Loan  As.sociation,  who  was 
also  a  borrower  of  its  money  on  mortgage,  is  not  entitled  to  have 
the  excess  of  the  pnx^eedsof  the  sale  of  his  mortgaged  property,  over 
the  mortgage  debt,  paid  to  him,  when  his  pro  rata  share  of  the 
deficiency  in  the  assets  of  the  concern  is  equal  to  su(!h  excess. 

In  an  action  for  the  foreclosure  of  a  mortgage  pending  in 
New  IIanovkr  Superior  Court,  the  defendants  filed  the 
following  petition  in  the  cause: 

**The  defendants  in  the  above  entitled  action  show  to 
thi'  Court: 

First. — That  at  the  January  term,  1897,  of  this  Court 
upon  the  complaint  herein  filed,  a  decree  by  consent  was 
rench^red  against  the  defendants,  adjudging  the  defendants 
Hanuiel  J.  Davis,  A.  H.  Zoeller  and  V.  E.  Speller  to  be 
iuih^btcd  to  the  plaintiff  Receivers  in  the  sum  of  Four  Thou- 
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sand,  Three  Hundred  and  Fortv-Five  and  86-100  dollars, 
with  interest  thereon  from  July  26th,  1895,  such  sum  being 
alleged  and  ascertained  as  set  forth  in  the  complaint;  and 
also  adjudging  that  the  property  describe<l  in  the  complaint 
be  foreclosed. 

In  siiid  decree  it  was  set  forth  that: 

**Counsel  for  all  parties  agree,  that  nothing  in  this  decree 
shall  preclude  the  defendants  from  contending  before  the 
Court  before  final  decree  is  signed,  for  a  further  credit  of  30 
per  cent,  of  the  amount  paid  to  the  Carolina  Inter-State 
Building  &  Loan  Association,  and  if  such  contention  shall 
be  found  in  their  favor,  that  the  amount  of  the  judgment 
herein  rendered  for  the  debt  due  shall  be  amended  accord- 
ingly, and  if  found  against  them  then  said  judgment  as 
herein  rendered  shall  stand.^^ 

Second — That  sufficient  of  the  property  described  in  the 
complaint  was  sold  under  foreclosure  by  the  Commissioner 
herein  appointed  and  the  said  sum  so  adjudged  to  be  due 
the  plaintiffs  was  paid  with  the  costs  in  this  action  out  of  the 
proceeds  of  said  sale. 

Third. — That  according  to  the  statement  of  account 
attached  to  the  complaint,  the  defendants  were  due  on  their 
mortgage  to  the  plaintiff  Receivers,  on  July  5th,  1894,  the 
sum  Five  Thousand,  Three  Hundred  and  Sixteen  and 
66-100  dollars,  which  is  admitted  to  be  true;  that  there  w^ere 
due  by  the  plaintiff  Association  on  the  stock  of  these  defend- 
ants, as  shown  by  said  statement,  after  allow^ing  all  credits, 
wnth  average  interest,  tlie  sum  of  Twelve  Hundred  and 
Seventy-four  and  58-100  dollars,  which  is  admitted  to  be 
true,  being  the  nominal  value  of  such  stock,  at  the  time  of 
insolvency,  as  set  forth  in  the  complaint;  that,  of  this  nomi- 
nal value  of  stock,  the  defendants  w'ere  credited  bv  the 
plaintiff  Receivers  with  only  the  sum  of  $892.21,  being  70 
per  cent,  of  the  nominal  value  of  said  stock,  under  the  plan 
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heretofore  directed  by  the  Court  in  the  general  suit  wherein 
the  Receivers  were  appointed. 

Fourth. — That  the  Receivers  did  not  credit  to  these 
defendants  the  remaining  30  per  cent,  of  the  nominal  value 
of  said  stock,  to-wMt:  the  sum  of  $882.37,  because,  as  they 
alleged  in  the  complaint,  the  said  sum  represents  the  pro 
rata  share  of  the  loss  sustained  bv  the  Association,  for  which 
these  defendants  as  claimed  bv  said  Receivers  are  liable. 

Fifth. — The  defendants  do  not  dispute  the  amount  of 
$382.37  to  be  correct,  if  in  the  settlement  of  their  mortgage 
debt  they  are  chargeable  at  all  with  any  pro  rata  of  the  losses 
sustained  by  the  Association,  but  defendants  allege  that  they 
are  entitled  in  the  settlement  of  their  mortgage  to  the  credit 
of  the  said  amount  and  are  not  liable  to  be  charged  for  any 
pro  rata  of  the  general  losses  sustained  in  the  settlement  of 
the  debt  secured  by  the  said  mortgage. 

Sixth. — Defendants  admit  that  the  account  attached  to  the 
said  Complaint  is  correctly  stated,  according  to  the  mode  of 
settlement  prescribed  under  the  Order  of  his  Honor  Judge 
Coble,  but  they  deny  that  the  plan  of  settlement  prescribed 
by  the  Court  and  demanded  by  the  Receivers  is  in  harmony 
wnth  the  decisions  of  the  Supreme  Court  of  this  State. 

Wherefore,  the  defendants  ask  that  the  Receivers  be 
directed  to  pay  over  to  them  the  said  sum  of  $382.37, 
charged  by  them  against  these  defendants,  and  paid  to  said 
Receivers  out  of  the  proceeds  of  the  sale  of  said  property.'' 

At  September  Term,  1897,  of  New  Hanover  Superior 
Court,  his  Honor,  Allen,  J.,  refused  the  petition  and  defend- 
ants appealed. 

Messrs.  Bkaud  &  Bryan  and  E.  S.  Martin,  for  plaintiffs. 
Mr.  J.  D.  Bellamy,  for  defendant  (appellant). 

FuRCHRs,  J.:  This  is  a  petition  in  the  cause  filed  by  the 
defendant  corporator  of  the  insolvent  "Carolina  Inter-State 
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Building  &  Loan  Association.*'  It  asks  the  Judge  to  make 
an  order  requiring-  the  receivers  to  pay  the  petitioners 
$382.27  now  in  the  hands  of  the  receivers,  arising  from  a 
sale  of  the  defendant  petitioner's  property.  It  is  admitted 
that  $382.27  is  their  ])ro  rata  proportion  of  the  deficiency  of 
this  defaulting  Association. 

To  grant  the  order  asked  for  would  be  to  relieve  the  peti- 
tioners from  the  burdens  of  the  defalcations  of  tlieir  insol- 
vent Association,  at  the  expense  of  their  associate  corporators. 

We  cannot  discuss  this  proposition.  It  has  so  recently 
been  discussed  and  decided  bv  this  Court  that  we  will  onlv 
refer  to  these  cases — Sirams  v.  B.  &  L.  Ami.^  117  N.  C,  308; 
S.  C,  118  N.  C,  556;  Thompmn  v.  B.  ct  /..  .l,s^'o.,  120  N.  C, 
420.  These  case^  seem  to  settle  the  (juestion  raised  by  the 
petition — especially  the  last  case  cited  where  the  very  (lues- 
tion  is  discussed. 

The  Court  properly  refused  to  make  the  order  prayed  for, 

and  the  ruling  of  the  Court  below  is 

xVffirmed. 


STEPHEN   SHERMAN   v.    J.    F.    SIMPSON. 

Adimi  to  Enforce  Specific  Performance  of  Contract  for  Sale  of 
Land — Description  iit  Contract — Vague  and  Indefinite  Des- 
cription— Parol  Testimony. 

A  desf'riptian  of  land  contained  in  a  contract  for  its  sale  was  "A  certain 
tract  or  parcel  of  land  lying  between  P's.  land  and  C's.  Creek  and 
the  old  mill  land."  Held,  that  such  description  was  not  too  vague 
and  indefinite  to  be  explained  by  parol  testimony  fitting  the  descrip- 
tion to  the  land. 

Civil  action  to  enforce  specific  performance  of  a  contract 
for  the  sale  of  land  by  defendant  to  plaintiff,  tried  before 
Coble,  t/.,  and  a  jury  at  Sej)tember  Term,  189(),  of  Sampson 
Superior  Court.  There  was  judgment  for  the  plaintiff  and 
defendant  appealed. 

121—17 
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Mr.  F.  R.  Cooper,  for  defendant  (appellant). 
No  counsel  contra. 

Faircloth,  C.  J.:  The  only  question  is  the  sufficiency 
of  the  description  of  the  land  in  the  written  agreement. 
This  exception  is  by  appeal  from  the  judgment  which  con- 
tains the  description  as  follows:  "A  certtiin  tract  or  parcel 
of  land  lying  between  R.  P.  Paddison^s  land  and  Colvin's 
Creek  and  the  old  mill-race."  In  the  contrariety  of  decis- 
ions  on  tliis  subject  it  is  manifest  thnt  this  Court  h^is  endeav- 
ored to  carry  into  effect  the  intention  of  the  parties  accord- 
ing to  the  right  and  justice  of  each  case,  when  it  can  be 
done  without  violating  any  well  settled  principle  of  law. 

When  the  descriptive  words  in  a  deed  or  other  writing  are 
of  doubtful  import,  parol  proof  is  heard,  not  to  add  to  or 
enlarge  their  scope,  but  to  fit  the  description  to  the  thing 
described,  and  this  is  allowed  on  the  principle  of  "7r/  certurn 
est  quod  ceiium  redd i  potent.''  When  the  words  found  in  the 
deed  are  too  vague  to  be  thus  explained,  the  deed  or  instru- 
ment is  void  in  that  respect.  In  Perry  v.  Scott,  109  N.  C, 
374,  the  descriptive  words  were:  *'0n  the  South  side  of 
Trent  river,  adjoining  tlie  lands  of  Colgrove,  McDaniel  and 
othei's,  containing  360  acres  more  or  less,"  and  it  was  held 
that  parol  proof  might  be  heard  to  aid  in  fitting  these  words 
to  tlie  object  described  in  the  deed. 

In  WHkhiH  V.  Jonei^j  119  N.  C.,  95,  the  words  were: 
*'Tliirty  acres  of  land  situated  in  Stony  Creek  township, 
adjoining  the  lands  of  the  late  James  Woodruff,  James 
('arter  Jones  and  Richard  Barnes,"  and  his  Honor  held  that 
the  descriptive  words  were  too  vague  and  indefinite  to  be 
explained  by  parol  testimony;  Held,  to  be  error  and  a  new 
trial  was  ordered.  These  cases  are  direct  authority  for  the 
case  before  us  and  the  judgment  is  affirmed. 

Affirmed. 
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K.    W.   HICKS    V.    E.    A.    WE'^TBKOOK,    Administratrix    of  J.     H. 

Westbrook,.  deceased. 

Practice — Appea I —  Case  an    Appea I — Service — Strikvuc/    from 
Files — Difnnissal  of  Appeal — Affirmance  of  Judgment  Below. 

1.  Where,   in  the  Court  below,  a  dispute  anjse  as  to  whetlier  there  had 

•been  service  of  a  case  on  appeal,  it  was  proper  for  the  Judge  to  find 
the  facts  and,  having  found  that  there  had  not  been  such  service 
witliin  the  statutory'  time,  it  was  proper  for  him  to  order  the 
appellant's  "case  on  appeal"  to  be  stricken  fnmi  the  tiles. 

2.  A  statement  of  case  on  appeal  signed  only  by  the  appellant's  counsel 

with  nothing  to  show  that  it  was  served  within  the  prescribed  time, 
or  at  all,  upon  the  appellee  or  his  counsel,  is  a  nullity. 

8.  The  absence  of  a  case  on  appeal  does  not  entitle  the  appellee  to  have 
appeal  dismissed,  but,  if  no  error  appears  on  face  of  the  record 
proper,  the  judgment  below  will  be  affirmed. 

Motion  to  strike  from  the  tiles  of  the  Court  below  defend- 
ant's statement  of  case  on  appeal  heard  before  Allen,  »/.,  at 
Fall  Term,  1897,  of  Duplin  Superior  Court.  The  cause  had 
been  tried  before  Mclver,  /.,  and  a  jury  at  Sj)ring  Term  of 
said  Court  and  defendant  had  api)ealed  from  the  judgment 
then  rendered. 

His  Honor,  Judge  Allen,  made  the  following  order: 
''This  cause  coming  on  to  be  heard  and  it  appearing  to 
the  satisfaction  of  the  Court  that  the  Spring  Term  of  this 
Court,  the  term  at  which  above  entitled  case  was  tried, 
adjourned  on  the  4th  day  of  March,  1897,  and  that  the 
defendants  did  not  serve  their  case  on  appeal  on  Plaintiff  or 
his  counsel  until  the  5th  day  of  April,  1897,  and  that  more 
than  30  days  elapsed  after  adjounnnent  of  said  Court  before 
said  statement  of  case  on  appeal  was  served,  on  motion  of 
counsel  for  plaintiff  it  is  ordered  and  adjudged  that  the  said 
statement  of  case  on  appeal  by  defendant,  which  w-as  filed 
with  the  Clerk  of  this  Court  by  defendant  and  copy  of  same 
included  in  Transcript  for  Supreme  Court,  be  stricken  froni 
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the  file  of  papers  in  this  cause,  and  from  the  transcript  for 
Supreme  Court  for  the  reason  that  the  same  is  not  a  part  of 
the  records  in  said  action." 

Defendant  excepted  to  this  order  and  appealed.  In  this 
Court  plaintiff  moved  to  dismiss  for  the  absence  of  case  on 
appeal. 

Messrs.  Frank  McNrill  and  J.  I).  Bellcnay,  for  plaintiff. 
3Ir.  F.  R.  Cooper,  for  defendant  (appellant). 

Clark,  J.:  If  there  wa.s  any  dispute  of  fact  as  to  whether 
there  was  service  in  time,  it  was  j)roper  that  it  should  be 
submitted  to  the  Court  below  {Cuunnhigs  v.  Ilojfinaii,  113  N. 
C,  207;  Walker  v.  Scoff,  102  N.  C,  487)  and  his  Honor 
having  found  as  a  fact  that  there  was  no  service  of  the 
appellant's  case  in  the  statutory  time,  he  properly  directed 
the  appelUint's  "case  on  api)ear'  be  stricken  from  the  file. 

This  order  being  excepted  to,  the  clerk  sent  up  "appel- 
lant's case.'*  "There  being  a  statement  of  case  on  appeal 
signed  only  by  the  appellant's  counsel,  but  nothing  to  show 
tliat  it  was  served  within  the  time,  or  indeed  at  all,  upon 
tlie  appellee  or  his  counsel"  it  is  a  nullity.  Peebles  v.  Bras- 
well,  107  N.  C,  6cS;  M'fg.  Co.  v.  Simmons,  97  N.  C,  89; 
Howell  V.  Jones,  109  N.  C.,  102.  The  absence  of  a  case  on 
appeal  does  not  entitle  the  appellee  to  have  the  appeal  dis- 
missed, but  there  being  no  error  on  the  face  of  the  record 
proper,  the  judgment  l)elow  is  affirmed.  McNeill  v.  Rail- 
road, 117  N.  (\,  642;  Smifh  v.  Smifh,  119  N.  C,  314,  and 
cases  cited  under  sub-head  "No  case  on  appeal"  Clark's  Code 
p.  582,  and  Supplement  to  same  p.  89.  The  reason  of  this 
is  that,  though  there  is  no  "case  on  appeal'*  which  alone 
could  show  errors  and  exceptions  on  the  trial,  yet  if  upon 
inspection  of  the  record  proper  {Code,  Sec,  957,  Thornton  v. 
Brady,  100  N.  C,  38,  Upper  Appomattox  Co.  v.  Buffaloe,  at 
this  term,)    the  Court  had  no  jurisdiction   or  a   cause  of 
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action  was  not  stilted,    the  judgment  below  could  not  be 

sustained. 

Affirmed. 


H.    WEIL   &   BROS.,    V.    SAMUEL   FL0V^ER8,   et  n\. 

Action  to  Redeem  La)id — Mortgagor  and  Mortgagee — Ve)idor 
and  Vendee — Pnrchaae  of  Land  hg  Moiigagee  from  Mortgagor 
— Implied  Promine. 

Wht^re  F.  bought  land  from  B.  and  recouvoyed.  by  way  of  niort.^a^e,  to 
s(*cure  his  note  for  the  purchase  money,  and  afterwards,  by  bargain 
and  sale  and  not  by  way  of  rcHcuititfn  of  the  trade  with  B.,  conveyed 
the  land  to  W.,  who  had  purchased  su(th  note.  ILhi,  that  there 
was  no  implied  promise  on  the  part  of  W.  to  repay  to  F.  any  part  of 
the  money  he  had  paid  on  the  note  or  for  improveriients  on  the  land 
prior  to  the  conveyance. 

Civil  action,  tried  before  Allen,  J.,  at  Fall  Term,  1897, 
of  DrPLix  Superior  Court.  Tbere  was  judgment  for  the 
plaintiffs  and  defendants  api)ealed. 

Memoirs,  Alhn  &  Dortchy  for  plaintiffs. 

Mr.  ir.  C.  Munroe,  for  defendants  (api)ellants). 

FrRCHES,  J.:  The  defendant,  Flowers,  bought  the  land 
in  controversy  from  oiu»  Bartield,  and  executed  his  note  and 
a  mortgage  on  the  land  bought  to  secure  the  payment  of 
purchase  money.  This  trade  and  mortgage  were  made  in 
1888,  and  soon  thereafter  Barfield  traded  and  assigned  this 
note  and  mortgage  to  the  plaintiffs.  Thereafter,  and  before 
the  5th  of  March,  1895,  the  defendants  paid  the  plaintiffs  a 
part  of  the  mpney  due  on  their  note  as  a  j)art  of  the  purchase 
money,  and  did  ditching  and  clearing  on  the  land  which 
enhanced  its  value.  And  defendant.  Flowers,  says  that  the 
money  so  paid  and  the  value  of  the  ditching  and  clearing 
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(which  he  calls  improvements)  amounted  to  more  than  the 
rental  of  the  land,  and  he  asks  that  he  be  paid  the  differ- 
ence. These  allegations  are  denied  by  the  plaintifls,  who 
sav  thev  did  not  amount  to  more  than  the  rental  of  the 
land,  which  the  defendant  has  had  since  1888  to  1895, 
inclusive.  That  on  the  5th  of  March,  1895,  the  defendants 
conveyed  the  land  to  the  plaintiffs  in  fee  simple  *4n  pay- 
ment of  the  purchase  money/^ 

It  is  agreed  by  tlie  parties,  and  made  a  part  of  the  state- 
ment of  the  case  on  appeal,  that  the  defendant  does  not  now 
claim  that  there  was  fraud,  nor  does  he  want  the  transaction 
of  the  5th  of  March,  1895,  annulled  and  vacated,  but  wishes 
it  to  stand.  It  is  also  agreed  and  made  a  part  of  the  case 
that  there  was  no  agreement  that  plaintiffs  should  pay 
defendants  back  any  part  of  the  money  he  had  paid  them, 
nor  that  they  should  pay  him  for  what  he  calls  improve- 
ments. But  he  alleges  that  the  law  implied  a  promise  to 
pay  the  defendant  what  he  had  paid,  and  for  the  ditching 
and  clearing,  less  the  value  of  the  rentals  that  defendant 
had  received.  And  for  this  position  he  cites  B^^aman  v. 
Simmoiw,  76  N.  C,  48;  Smith  v.  Stewart,  83  N.  C,  406;  WilHe 
V.  Womhle,  90  N.  C,  254,  and  other  cases  to  like  effect.  But 
these  cases  do  not  sustain  tlie  defendant's  contention. 
Beainan  v.  Sim  mom  was  where  an  incomplete  sale  of  land  was 
rescinded  by  mutual  consent  of  the  parties;  and  where  there 
was  also  a  promise  to  repay  that  part  of  the  purchase  money 
that  had  been  paid.  It  is  true  that  the  Court  there  held 
that  the  law  implied  a  promise  to  repay,  without  the  express 
promise. 

The  case  of  Smith  v.  Stewart  was  a  reMii^siott  of  a  contract 
to  sell,  and  is  governed  by  the  same  principle  as  that 
announced  in  Beaman  v.  Simmons. 

Willcie  V.  Womhle  was  where  the  bargainor  refused  to 
carry  out  a  parol  contract  to  sell  land,  after  receiving  a  part 
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of  the  purchase  money,  and  the  Court  held  he  was  liable  for 
it  and  the  bargainee  miglit  recover  it  l)ack.  All  this  is 
undisputed  law,  Imt  none  of  it  fits  the  defendant's  case.  His 
is  not  the  rescission  of  a  contract  to  purchase,  nor  is  it  a  parol 
contract  to  sell  land,  where  the  bargainor  refuses  to  carry 
out  the  contract. 

In  this  case,  the  defendant  Flowers  bought  of  Barfield, 
and  afterwards  sold  aitd  conveyed  to  the  plaintiffs.  Plain- 
tiff's  derive  their  title  from  the  defendant  Flowers,  and 
hold  under  him.  They  do  not  hold  under  an  original 
title  in  themselves,  as  thev  would  do  if  thev  had  sold  to 
the  defendant  and  the  trade  was  afterwards  rescinded. 

Defendant  cites  Hall  v.  Lewis,  118  N.  C,  509,  but  that 
case  has  no  application  to  the  case  under  consideration,  as 
no  fraud  is  alleged  in  this  case  and  it  is  expressly  stated 
that  defendant  wants  the  sale  and  deed  of  the  5th  of  March, 
1895,  from  him  to  plaintiffs,  to  stand. 

As  we  have  seen  that  this  is  a  sale  and  not  a  rescission  of 
a  contract,  the  defendant  has  no  ground  to  stand  on  in 
support  of  his  contentions.  There  is  no  error  and  the  judg- 
ment is  affirmed. 


J.  W.  BARBEE   V    R.  O.  SCOOGINS. 

Practice — Appeal — Dismissal — Foreclosure  of  Mortgage  for  De^ 
fault  in  Payment  of  Installments  of  Debt — Condition  in 
Mortgage,  Pmfornmnce  of — Release  of  Mortgage —  Uortgage 
Sale  of  Pei'sonalty — Trial — Directing  Verdict — Measure  of 
Damages — Harm  less  Errnr. 

1.  Pleadings  are  not  required  to  be  printed  as  a  part  of  the  record  on 
appeal  (except  whfn  case  comes  up  on  demurrer)  unless  miterial,  and, 
if  material,  this  Court  will  not  dismiss  the  appeal  for  failure  to  print 
but  will  simply  order  the  additional  printing.     * 
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2.  A  mortgage  to  secure  a  debt  payable  in  instaUments  can  be  foreclosed 

before  the  maturity  of  the  last  installment  if  there  is  a  provision 
that,  upon  default  in  any  installment,  all  shall  become  due  and  the 
powers  of  sale  may  be  exeicised. 

3.  A  mortgage  on  realty  and  persoi.alty  to  secure  a  debt  payable  in  iostall- 

meuts  provided  that,  upon  the  payment  of  installments  amounting 
to  $35*\  the  personalty  should  be  released  but  that,  in  default  in 
payment  of  one  of  the  installments,  all  should  become  due  and  the 
mortgagee  might  take  posses- ion  and  j-ell;  The  mortgagor  being  in 
default,  the  mortgagee  on  the  0th  of  March,  instituted  an  action  for 
the  possession  of  the  personal  property  which  was  on  that  day  seized 
by  the  sheriff  and  three  days  thereafter  was  delivered  to  the  plaintiff. 
On  the  10th  of  March  the  defendant,  mortgagor,  tendered  to  the 
plaintiff  an  amount  which,  added  to  the  installments  paid,  equalled 
$350  and  interest  and  costs  of  the  proceeding  which,  being  refused, 
was  deposited  with  the  Clerk  of  the  Court  for  benefit  of  the  plain- 
tiff. Held,  that,  upon  such  payment  into  Court,  the  mortgage  on 
the  personalty  was  eo  intiOndi  released  and  the  plaintiff  should  have 
discontinued  his  action. 

4.  A  mi  rtgjigor  being  regarded  as  in  the  power  of  the  mortgagee,   the 

Courts  rcijuire  that  the  sale  of  personalt}*  under  a  mortgage,  like 
sales  under  execution,  shall  be  made  with  such  reasonable  care  as  to 
produce  the  best  results;  hen{  e,  a  sale  by  a  mortgagee  of  a  stock  of 
merchandise,  not  in  plain  view  but  more  than  a  hundred  yards  from 
the  place  of  sale,  and  in  a  lump,  was  invalid. 

o.  When  the  burden  of  proof  is  upon  a  p;?rty  who  offers  no  evidence  to 
support  his  contention,  it  is  proper  for  the  trial  Judue  to  direct  a 
verdict  as^ainst  him. 

6.  Where  aplaintiff  mortgagee  lawfully  seized  the  niortgaged  personalty  on 
the  6th  of  March  and  the  mortgagor  on  the  lOth  of  March  tendered 
an  amount  by  the  payment  of  which  it  was  stipulated  in  the  mor  gage 
that  the  mortgage  should  be  released,  and  it  was  refused  »ind  the 
property  was  sold,  and  in  the  trial  of  t'le  action  an  issue  w.-is  submit- 
ted as  to  the  damages  sustained  by  defendant,  and  there  was  no 
evidence  tending  to  show  a  depr(  ciation  in  the  market  value  of  the 
goods  between  March  the  6th  and  March  the  lOth;  Held,  that  if  was 
harmless  error  to  charge  the  jury  that  the  measure  of  damages  was 
the  value  of  the  goods  on  the  6th  of  March  instead  of  on  the  10th  of 
March. 

Civil  action  tried  before  Tirnberlake,  J.,  and  a  jury  at 
June  (Sj)ecial)  Term,  1897,  of  Dcrham  Superior  Court. 
Tlie  plaintiff  oiUhe  0th  day  of  March,  189G,  began  the  action 
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io  recover  judgment  against  tlic  defenjlant  for  an  amount 
due  under  an  agreement  contained  in  a  paper-writing  and 
to  recover  possession  of  the  personal  propertj^  therein  de- 
scribed. On  the  same  day,  to-wit:  the  0th  day  of  Marcli, 
1896,  by  an  order  issuing  from  the  Clerk  of  the  Superior 
Court  of  Durham  County,  the  sheriff  of  said  (^ountv  seized 
the  property  described  in  the  complaint,  and  in  the  agree- 
ment above  referred  to,  and  after  retaining  it  for  three  days, 
in  order  that  the  defendant,  if  he  saw  fit,  might  replevy  as 
allowed  by  law,  turned  over  the  property  to  the  plaintiff. 
His  Honor  submitted  the  following  issues : 

1.  Is  the  plaintiff  the  owner  and  entitled  to  the  posses- 
sion of  the  property  described  in  complaint  ? 

2.  What  damage,  if  any,  is  the  defendant  entitled  to 
recover  of  the  plaintiff? 

3.  In  what  sum,  if  any,  is  the  defendant  indebted  to  the 
plaintiff? 

Plaintiff  offered  in  evidence  the  following  instrument 
in  writing  signed  by  defendant  and  wife  : 

*'This  indenture,  made  and  entered  into  this  the  19th  dav 
of  July,  1895,  by  and  between  R.  0.  Scoggins  and  L.  F. 
Scoggins,  his  wife,  of  the  County  of  Durham,  party  of  the 
first  j)art,  and  J.  \V.  Barbee,  of  the  said  County,  party  of 
the  second  part,  bears  witness: 

That,  whereas,  the  said  K.  O.  Scoggins  is  justly  indebted 
to  the  said  J.  W.  Barbee  for  value  received  in  goods  deliv- 
ered, in  the  sum  of  $730.00,  bearing  interest  at  the  rate  of 
3  per  cent,  per  annum  until  i)aid,  to  be  due  and  paid  as  fol- 
lows, to-wit:  Ten  dollars  on  the  27th  day  of  July,  1895;  ten 
dollars  on  the  3d  day  of  August,  1895;  ten  dollars  every  seven 
davs,  to-wit:  every  Saturday  thereafter  until  the  entire  debt, 
with  interest,  is  discharged;  and,  whereas,  the  parties  of  the 
first  part  desire  to  secure  the  payment  of  the  above  indebted- 
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ness,  as  the  same  may  become  due,  they  have  this  day  bar- 
gained, sold,  aliened  and  conveyed,  and  by  these  presents 
do  bargain,  sell,  alien  and  convey  unto  J.  W.  Barbee,  his 
heirs,  executors,  administrators  and  assigns,  the  following 
property,  real  and  personal,  to  wit:  (Describing  the  lands.) 

Also  all  the  stock  of  goods,  wares  and  merchandise,  con- 
sisting of  dry  goods,  boots,  shoes,  hats  and  notions,  and  gro- 
ceries, and  all  other  articles  of  sale  or  value,  including 
scales,  weights  and  measures,  now  placed,  deposited  and 
stored  in  a  store  house  u})on  the  lands  of  Mrs.  L.  F.  Scog- 
gins,  in  East  Durham,  &c.,  &c. 

Also  all  goods,  wares  and  merchandise  of  any  and  all 
kinds  that  may  be  hereafter  added  to  the  said  stock  of  goods 
by  way  of  increasing  or  replenishing  the  said  stock. 

To  have  and  to  hold,  &c.     *     *     * 

It  is  expressly  agreed  between  the  parties  hereto  that  the 
parties  of  the  first  part  shall  keep  the  said  stock  of  goods, 
wares  and  merchandise  up  to  its  present  value,  shall  keep 
all  taxes  paid,  and  shall  j)ay  cash  for  all  goods  added  to- 
said  stock. 

It  is  further  agreed  that  should  the  parties  of  the  first 
part  foil  for  the  time  often  days  to  meet  any  payment  when 
due  or  after  becoming  due,  then  the  whole  amount  of  said 
indebtness  shall  immediately  become  due,  and  the  said 
party  of  the  second  part  may  proceed  to  collect  under  the 
powers  herein  given. 

It  is  further  agreed  that  any  payment  that  may  be  made 
upon  this  indebtedness  by  reason  of  the  sale  of  certain  cattle 
this  day  transferred  by  R.  0.  Scoggins  to  A.  L.  Barbee,  the 
proceeds  of  which  are  to  be  applied  to  this  indebtedness, 
shall  not  be  construed  to  change  the  time  nor  the  amount 
of  the  respective  weekly  installments  to  be  due  by  the  above 
agreement. 

It  is  also  agreed  that,  upon  the  payment  of  the  sum  of 
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$350.00  by  the  weekly  instalments  above  referred  to,  the 
party  of  the  second  part  will  release  the  stock  of  goods  and 
other  i)ersonal  property  herein  conveyed,  from  further  lia- 
bilitv  as  securitv  for  the  above  indebtedness,  and  such  re- 
lease  is  hereby  made. upon  such  payment." 

The  instrument  provided  for  a  sale  in  case  of  default  in 
any  of  the  agreements. 

It  was  admitted  in  evidence  of  lx)th  plaintiff  and  defend- 
ant that  proceeds  of  cattle  referred  to  in  the  agreement 
amounted  to  ^100.00  which  was  paid  to  the  plaintiff  in 
August,  1895.  There  was  evidence  as  to  the  value  of  the 
stock  of  goods,  fixing  its  valuation  at  from  $400  to  $1300. 
After  the  goods  were  delivered  to  the  plaintiff  he  removed 
them  from  the  store  in  East  Durham,  about  one  mile  and  a 
half,  to  a  store  on  Main  street  in  Durham,  where  the  goods 
were  kept  without  being  ventilated,  except  that  they  were 
examined  several  times  by  prospective  purchasers,  until  the 
dav  of  sale.  Said  store  was  situated  on  the  same  side  of  the 
street  as  the  court  house,  and  is  distant  from  100  to  150 
vards  from  the  same.  On  the  sale  dav  plaintiff  undertook 
to  sell  said  goods  at  the  court  house  door.  He  and  the  • 
auctioneer  and  quite  a  crowd  of  people  went  into  the  said 
store,  and  about  an  hour  before  the  said  sale,  and  made  such 
examination  of  the  goods  as  they  wished.  They  then  left 
the  store.  The  auctioneer  called  the  crowd  to  the  court 
house,  where  the  goods  were  offered  in  a  lump,  not  having 
been  removed  from  the  store  building,  and  were  cried  out 
to  one  Max  for  $365.00,  which  sum,  after  deducting  costs  of 
sale  and  previous  advertisement  of  a  sale,  which  did  not 
take  place  because  of  errors  in  the  said  advertisement,  and 
also  the  cost«  of  keeping  the  said  goods,  the  plaintiff  attempt- 
ed to  apply  to  his  debt* 

On  the  10th  day  of  March,   1896,  the  attorneys  for  the 
defendant  presented  to  the  attorneys  of  the  plaintiff  the  fol- 


140  IN  THE  SUPREME  COURT.  [121 


BaRBEE    f     SCOGGINS. 


lowing  paper-writing,  and  at  the  same  time  tendered  to 
them,  a*s  attorneys  for  the  plaintiff,  $93.12  a3  principal  and 
interest  money  due,  and  $8.00  as  costs  in  the  action  accrued 
at  that  time  : 

•  

'*JSrPEKioR  Court,  March  Term,  1896. 
To  J.    ir.   Barbee : 

Please  take  notice  that  I  do  not  owe  you  anything  under 
the  mortgage  dated  29th  March,  1895,  for  which  you  can 
hold  my  st(K*k  of  g(K>ds;  indeed,  I  expressly  insist  that  you 
cannot;  but  I  tender  you  in  casli  the  sum  of  $93.12  principal 
money  and  interest,  and  $8.00  cost,  and  ask  that  you  accept 
the  same  and  release  mv  iJ:oods  so  that  I  mav  continue  mv 
business,  which  you  have  ahiiost,  if  not  quite,  broken  up  to 
my  great  injury. 

R.     ().    ScOGGINS, 

Bv  his  Attorneys." 
This  7th  dav  of  March,  189G. 

These  amounts  were  declined  by  counsel  for  plaintiff,  who 
stated  that  thev  were  authorized  to  take  no  less  tlian  was 
due  under  the  mortgage,  and  who  claimed  that  the  full 
amount  of  the  indebtedness  had  become  due.  On  April  3, 
1890,  the  defendant  dei)osited  with  the  Clerk  of  the  Superior 
Court  of  Durham  County  $94.00  principal  and  interest 
money,  and  %>^.'^r)  costs,  the  same  being  the  full  amount  of 
the  costs  then  due,  and  left  with  the  Clerk  and  took  receipt 
therefor. 

The  sums  referred  to  in  the  receipt  were  continuously  on 
deposit  with  the  Clerk  since  the  3d  day  of  April,  1890,  being 
enough  when  added  to  the  payment  above  to  make  the  sum 
of  $350.00  and  interest  referred  to  in.the  mortgage. 

On  tlie  day  before  the  i)laintiff  instituted  this  action  he 
made  demand  upon  the  defendant  for  the  full  amount 
due,  which  was  refused.     He  also  at  the  same  time  demand- 
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ed  the  possession  of  the  goods  described  in  the  pleadings 
and  under  the  agreement,  which  was  refused. 

At  the  close  of  the  evidence,  after  argument  by  the  coun- 
sel for  the  plaintiff  and  defendant,  his  Honor  directed  the 
juTx  to  answer  the  first  issue  "No,'*  to  which  instruction  the 
plaintiff  excepted.  His  Honor  also  instmcted  the  jury  that 
the  answer  to  the  second  issue  was  the  value  of  the  goods  at 
the  date  they  were  seized  by  the  plaintiff,  and  that  the 
answer  to  the  third  issue  was  the  full  amount  of  $730.00 
stated  in  the  agreement,  with  interest  thereon  under  the 
terms  of  the  agreement,  subject  to  the  credits  of  the  w^eekly 
payments,  which  amount  to  $261.00,  of  the  $100.00  payment, 
and  the  $94.00,  the  amount  of  the  deposit  in  the  Clerk^s 
office. 

To  his  Honor's  instruction  as  to  the  measure  of  damages 
the  plaintiff  excepted. 

The  jurj"  answered  the  second  issue  "$552.40"  and  the 
third  '*$290.60",  and  his  Honor  rendered  judgment  that  the 
plaintiff  recover  nothing  and  that  the  defendant  recover  of 
the  plaintiff  $304.40  with  interest  from  20th  June,  1897, 
and  costs.  From  this  judgment  plaintiff  appealed,  assign- 
ing as  error  the  instructions  to  the  jury. 

Messrs.  Boone  &  Bryant,  for  plaintiff  (appellant). 
Messrs.    Winston  &  Fuller,  for  defendant. 

Clark,  J.:  Tlie  appellee^s  motion  to  dismiss  for  failure 
to  print  part  of  "case  on  appeal"  must  be  disallowed.  As 
the  rule  requires  the  "case  on  appeal"  to  be  printed,  when 
other  matter  is  referred  to  and  ordered  to  be  made  a  part  of 
the  case  on  appeal,  the  Court  wnll  not  take  up  time  debating 
whether  such  "exhibit"  is  material  or  not,  the  order  making 
it  a  part  of  the  case  being  conclusive.  Baimes  v.  Crawford, 
119  N.  C,  127;  Fleming  v.  McPhail,  at  this  term.  Here  a 
receipt  which  is  embraced  in  the  "case  on  appeal"  merely 
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recites  that  it  is  in  accordance  with  terms  embraceil  in  the 
answer  but  does  not  purport  to  make  the  answer  a  "part  of 
case  on  appeal/'  Tlie  practice  as  settled  by  the  rules  of 
Court  is  that  those  parts  of  the  record  which  are  required  to 
be  printed  by  Rule  28(119  N.  C,  940)  /.  r.,  the  judgment, 
case  on  appeal,  exceptions,  and  issues  are  per  se  material,  and 
if  they  are  not  printed  in  full,  Rule  30  reijuires  that  the 
apj)eal  shall  he  dismissed.  But  the  pleadings  are  not  so 
required  to  be  printed  (except  when  the  case  comes  up  on  a 
demurrer)  unless  material,  and  if  they  are  material  and  not 
printed,  the  Court  will  not  dismiss  but  will  simply  order  the 
additional  printing.     Rule  82. 

Rules  28,  30  and  32  set  out  all  this  so  plainly  (119  X.  C, 
940,  941,  and  942)  that  no  time  ought  to  be  lost  hereafter  in 
discussing  them. 

It  is  true  that,  in  the  absence  of  a  stipulation  to  the  con- 
trary, a  mortgage  to  secure  a  debt  payable  in  installments 
cannot  be  foreclosed  till  default  in  the  last  payment.  Braiiu 
V.  Swain,  111  N.  C,  540;  Harshaiv  v.  McKesH<m,  66  N.  C, 
266.  But  here  the  mortgage  expressly  states  that  upon 
default  in  anv  installment  all  were  to  become  due  and  the 
mortgagee  could  ^'proceed  to  collect  under  the  powers  herein 
given".  Mclverx.  Smith,  118  N.  C.,  73;  2  Cobl)ey  Mortgages, 
Sec.  852.  The  exercise  of  the  power  to  declare  the  deferred 
payments  due  was  held  optional,  and  if  not  exercisc^d  did 
not  put  the  statute  to  running  {Capehartv.  Dettrick,  91  N.  C, 
344;  Barbour  v.  White,  37  Illinois,  164,  Chapin  v.  WhiMi, 
3  Colorado,  315)  but  no  question  of  that  kind  arises  as  by 
taking  out  the  proceedings  herein  the  plaintiff  exercised 
his  option.  8  Am.  &  Eng.  Enc,  194.  The  mortgagor  being 
in  default  on  some  of  his  installments,  the  mortgagee  was 
within  his  right  when  he  elected  to  t^ike  the  goods  in  posses- 
sion, for  the  $100  derived  from  sale  of  cattle,  it  was  stipu- 
lated, were  not  to  be  credited  on  the  weekly  instalments.  But 
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there  is  another  stipulation  that,  upon  the  payment  of  $350 
upon  the  weekly  instalments,  the  mortgage  should  be  re- 
leased upon  the  stock  of  goods,  leaving  it  in  force  only  a.s 
to  the  realty.  The  mortgagor  tendered  the  plaintiff  and 
paid  into  the  Clerk^s  office  (where  it  has  continuously  re- 
mained) for  his  benefit  on  April  3,  the  sum  of  $94.00 
which,  added  to  previous  payments  (exclusive  of  the  afore- 
said $100  from  sale  of  cattle)  made  the  fiill  sum  of  $350. 
Eo  uistauti  the  mortgage  on  the  pei*sonalty  was  released, 
Shattuck  v.  Cokj  91  Mich.,  580,  and,  the  costs  to  that  date 
having  also  been  paid  into  the  Clerk's  office  at  the  same 
time,  the  plaintiff  should  have  discontinued  his  action. 

Even  if  the  balance  necessary  to  release  the  mortgage  on 
the  personalty  had  not  been  paid  in  before  the  attempted 
sale  on  April  13,  that  sale  was  invalid.  Alstmi  v.  Morpheiv, 
113  N.  C,  400,  citing  Blount  v.  Mitchell,  1  N.  C.  The 
goods  were  not  in  plain  view  but  were  in  a  store  100  to  150 
yards  off  from  the  place  of  sale,  and  moreover  they  were 
sold  in  a  lump,  which  was  calculated  to  make  them  bring 
much  less  than  their  value.  The  mortgagor  is  in  the  power 
of  the  mortgagee  and  the  Courts  require  that  such  sales  like 
those  made  under  execution  shall  be  made  with  such  reason- 
able care  as  shall  produce  the  best  results.  McNeely  v.  Hart, 
30  N.  C,  492;  Ainmorth  v.  (ireenlee,  7  N.  C,  470. 

Upon  the  fii-st  issue  the  burden  being  upon  the  plaintiff 
and  there  being  no  evidence  tending  to  support  his  conten- 
tion, the  Court  properly  directed  the  verdict  thereon  to  be 
rendered  against  him.  Spruill  v.  Insurance  Co.,  120  N.  C, 
141;  State  v.  Riley,  113  N.  C,  648.  The  measure  of  dam- 
ages upon  the  second  issue  was  strictly  the  value  of  tlie 
goods  on  March  10,  when  the  defendant  first  tendered  the 
balance  necessary  under  the  terms  of  the  mortgage  to  re- 
lease it  as  to  the  goods  seized,  and  plaintiff  refused  to  release 
them.     The  plaintiff  lawfully  caused  them  to  be  seized  on 
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March  6th,  when  there  was  an  instalhnent  due,  but  in  the 
absence  of  any  evidence  tending  to  show  a  depreciation  in 
their  market  value  during  the  four  days  between  the  lawful 
seizure  and  the  unlawful  refusal  to  return,  it  was  harmless 
error  to  charge  that  the  value  should  be  assessed  as  of  the 
date  of  seizure.  We  fail  to  see  how  the  plaintiff  can  object 
to  the  -'allowance  of  interest"  on  the  third  issue. 

No  error. 


MAUY    B.    GREGOKY  et  al.    v.  JOHN    BULLOCK  et  al. 

Contract —  G  uaranty — Eriden  ce. 

On  Uie  trial  of  an  action,  it  appeared  that  defendant  wrote  to  plaintiff 
say  in  if:  "When  S.  is  ready  to  cut  ties  if  you  can  agree  between 
y<ju  as  to  the  price,  no  doubt  I  can  arrange  the  payment  of  the 
money  satisfactory  to  you."  This  was  held  in  former  appeal,  to  be 
no  evidence  of  a  guaranty  on  part  of  defendant  to  pay  for  the  tits. 
On  a  subsequent  trial,  a  letter  of  later  date  from  the  defendant  was 
offered  as  evidence  of  the  contract,  as  follows:  "At  the  request  of 
S.  I  beg  to  herewith  hand  you  check  for  f  100  which  has  been  charged 
to  his  account  in  part  payment  of  ties.  Keferring  to  your  favor  of 
27th  ulr.,  I  do  not  care  to  discount  any  more  papers  at  hank  rates." 
Hell/,  that  such  letter  contains  no  evidence  suitable  to  be  subrait'/cd 
to  the  jury  to  show  a  sale  of  ties  to  the  defendant  or  any  guaranty 
for  payment  by  S.  and,  being  only  cumulative  and  of  the  same 
kind  in  substance  as  the  former  letter,  does  not  constitute  a  link  in 
the  chain  to  establish  the  contract. 

Civil  action  tried  before  Allen,  J.,  and  a  jury  at  April 
1807,  Term  of  Granville  Superior  Court.  At  the  close  of 
the  plaintiff's  evidence  the  defendant  moved  to  dismiss  the 
complaint  or  for  judgment  as  in  ca.^e  of  non-suit  which  mo- 
tion was  granted  and  plaintiff  appealed. 
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Me^m^s,  J.  \V.  Graham  and  P.  C.  Graham^  for  plaintiffs 
(appellants). 

MeMrs.  WimtoHj  Fuller  &  Biggs  and  T.  T.  Illchy  for  defend- 
ants. 

Faircu)TH,  C.  J.:  On  the  former  hearing  of  this  case 
(120  N.  C,  200)  it  was  held  that  the  evidence,  contained  in 
the  letters  between  the  parties,  failed  to  show  a  contract  or 
a  guaranty  on  the  part  of  defendant  to  {)ay  for  the  trees  sold 
by  plaintiff  to  Smith.  In  addition,  the  plaintiff  now  pre- 
sents another  letter  from  defendant  to  plaintiff  dated  April 
1,  1895,  as  evidence  to  be  submitted  to  the  jury  on  the  issue 
of  indebtedness.  The  letter  was  in  these  words:  "At  the 
request  of  R.  T.  Smith  I  beg  to  herewith  hand  you  check  for 
$100.  which  has  been  charged  to  his  account  in  part  pay- 
ment of  ties.  Referring  to  your  favor  of  27th  ulto.,  I  do  not 
care  to  discount  any  more  papers  at  bank  rates."  This 
letter  itself  certainlv  fails  to  show  anv  sale  of  ties  to  the 
defendant  or  any  guaranty  for  payment  by  Smith,  but 
rather  implies,  and  is  consistent  with,  the  stiitement  of -plain- 
tiff that  she  sold  the  trees  to  Smith.  The  plaintiff  insists,  on 
the  strength  of  Weeks  v.  Railroad,  119  N.  (\,  740,  that  this 
letter  is  a  link  in  the  chain  to  establish  a  contract,  which 
should  go  to  the  jury.  The  difficulty  is  that  this  letter  does 
not  supply  a  missing  link,  but  is  only  cumulative  and  of 
the  same  kind  in  substance  as  those  letters  considered  in  the 
former  opinion.  If  one  letter  does  not  contain  evidence 
suitable  to  be  submitted  to  a  jury,  the  addition  of  another 
of  the  name  kind  would  not  change  the  character  of  the  evi- 
dence or  make  it  sufficient  to  be  heard  bv  a  jurv. 

•/  V  t.' 

Affirmed. 
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G.    W.   DAVISON  et  al.   Trustees  of    Davis    &    Gregory,    v.    WEST 

OXFORD  LAND  COMPANY. 

Contract  for  Pftrchfut^  of  Lmul — Vendor  and  Vendee — Repudi- 
ation of  Contract —  Conntrr-claim  for  Money  Paid  on 
Pnrcha.^. 

1.  When  a  party  makes  a  contract  for  the  purchase  of  land  and  then  repu- 

diates it,  he  cannot  recover  money  paid  thereon. 

2.  Where,  in  an  action  against  a  corporation  for  the  balance  due  on  a  con- 

tract for  the  sale  and  purchase  of  land,  the  defendant  denied  the 
contract  and  set  up  a  counter-claim  for  payments  made  by  its  officers 
without  authority,  to  which  there  was  no  replication  and,  on  the 
trial,  the  jury  found  that  there  was  no  contract;  Held,  that,  not- 
withstanding the  plaintiff's  failure  to  reply  to  the  alleged  counter- 
claim, the  defendant  cannot  recover  thereon,  since  the  payments 
upon  which  the  counter-claim  was  based  could  not  have  arisen  upon 
the  "same  transaction"  alleged  in  the  complaint,  but  found  by  the 
jury  not  to  have  taken  place  between  the  parties. 

Civil  action,  trieil  l)efore  Allen,  J.,  and  a  jury,  at  Janu- 
ary Term,  1897,  of  (Iranville  Superior  Court.  The  facts 
apjH^ar  in  tlie  opinion  of  the  Court.  Under  the  instruction 
of  his  Honor,  the  jury  found  that  defendant  was  not  entitled 
to  recover  on  its  alleged  counter-claim,  and  from  the  judg- 
ment theiTon  the  defendant  appealed. 

Mes.^rs.  J,  ]\\  (rraham  and  A.  W.  Graham,  for  defendant 
(appeUant). 

Mr,  A,  J,  Field,  for  plaintittk 

Montgomery,  J.:  The  plaintiffs,  as  trustees  of  Davis  <fe 
(Jregory,  brouglit  this  action  to  recover  the  balance  of  the 
purchase  money  for  a  tnict  of  land  lying  in  and  near 
Oxford,  known  as  the  *SJohnson  Land,"  which  they  alleged 
the  defendant  company  had  contracted  to  buy  from  them. 
The  defendant  denied  that  it  ever'  contracted  to  purchase 
the  hind,  and  averred  that  certain  acts,  done  by  two  of  its 
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oflScers,  which  the  plaintiffs  claimed  were  partial  payments 
upon  the  purchase  price  of  the  land,  were  ultra  mres  and 
done  without  the  knowledge  or  consent  of  the  defendant  and 
without  its  subsequent  ratification;  and  the  defendant  also 
sets  up  as  a  counter-claim  against  the  plaintiffs,  the  amounts 
which  those  officers  had,  as  it  claims,  unlawfully  paid  as 
payments  on  the  land.  No  replication  was  made  by  the 
plaintiffs  to  the  matter  set  up  as  a  counter-claim.  Upon 
issues  submitted  the  jury  answered  that  the  defendant  had 
not  contracted  with  the  plaintiffs  for  the  purchase  of  the 
land,  and  that  the  plaintiffs  were  not  indebted  to  the  defend- 
ant on  account  of  the  counter-claim  set  up  by  it. 

The  only  assignment  of  error  by  the  defendant  upon  the 
appeal  was  to  the  charge  of  his  Honor,  which  was  as  follows: 
^*When  a  party  makes  a  bargain  to  purchase  land  and  then 
repudiates  the  contract,  he  cannot  recover  money  paid  on 
the  contract.  I  instruct  you  upon  the  pleadings  and  evi- 
dence in  this  case  that  defendant  is  not  entitled  to  recover, 
and  you  will  answer  the  6th  issue  ''No".'^  Defendant 
excepted. 

There  was  no  error  in  the  instruction  of  his  Honor.  When- 
ever a  counter-claim  is  pleaded,  of  course  the  plaintiff  must 
make  replication  or  the  counter-claim  will  be  taken  as 
admitted.  But,  in  the  case  before  us,  the  matter  which  was 
pleaded  as  a  counter-claim  was  not  in  law  and  fact  one. 
The  jury  found  that  there  was  no  contract  between  the  par- 
ties; and,  therefore,  the  matter  set  up  as  a  counter-claim 
<jould  not  have  arisen  upon  the  same  transaction  which  was 
alleged  by  the  plaintiffs  to  have  taken  place  between  them 
and  the  defendant,  for  the  defendant  in  the  answer  denied 
that  there  ever  had  been  such  a  transaction  as  that  declared 
on  in  the  complaint  and  the  jury,  upon  the  evidence  sub- 
mitted, said  that  there  was  no  such  transaction.  Code,  Sec- 
tion 244,  Sub.  Sections  1,  2.  No  error. 
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J.   S.  MERRITT  V.    W.   W.    KITCHIN.   Tnistee. 

Mortga^for  of  Stock  of  Goods  kft  in  Possession — Power  to  Sell 
Before  Default — Mortgage  Deed,  Construct loii  of — Patent 
Amhiguity. 

1.  One  who  makes  a  deed  of  trust  for  the  puipose  of  securing  the  purchase 

price  of  a  stock  of  goods  and  is  allowed  to  remain  in  possession  to 
conduct  the  business  until  default  in  specific  payments,  may  give  a 
valid  title  to  any  article  included  in  the  trust  deed  before  his  default 
and  surrender  of  the  goods  to  the  trustee. 

2.  Where  the  conveyancing  clause  of  a  deed  of  trust  specified  certain  arti- 

cles situate  in  a  certain  store,  among  them  *'onesoda  fountain/'  and, 
continuing,  conveyed  *  all  other  property  whatsoever  in  said  store 
room"  and  it  was  admitted  that  there  were  two  soda  fountains  in  the 
room,  one  of  which  was  set  up  in  use  and  the  other  not;  Held,  that 
both  fountains  were  covered  by  the  deed,  the  conveyancing  clause 
being  broad  enough  to  include  everything  in  the  store  room  at  the 
time  of  itA  execution,  although  some  of  the  articles  were  specified 
therein. 

8.  Where,  in  the  trial  of  an  action,  the  controversy  was  whether  a  certain 
soda  fountain  bad  been  conveyed  by  a  deed  of  trust  which,  by  its 
terms,  conveyed  specifically  "one  soda  fountain"  and  other  articles 
in  a  certain  store  room  "and  all  other  property  whatsoever"  in  such 
store  room,  and  it  was  admitted  that  there  were  two  soda  fountains 
in  the  store  room,  it  was  error  to  submit  the  deed  of  trust  to  the 
jury  to  say  whether  or  not,  as  a  fact,  the  fountain  in  question  was 
intended  Ui  be  conveyed,  there  being  a  patent  ambiguity  not  explain- 
able by  parol  testimony  and  the  construction  of  the  deed  being  a 
matter  entirely  of  law  and  for  the  Court. 

Civil  action,  tried  before  Allen,  J.,  and  a  jury  at  April 
Temi,  1897,  of  Person  Superior  Court,  There  was  judg- 
ment for  the  plaintiff  and  defendant  appealed.  The  facts 
appear  in  the  opinion. 

Messrs,  Boone  &  Bryant,  for  plaintiff. 

Mr.  A.  L,  Brooks,  for  defendant  (appellant). 

Montgomery,  J. :  Barrett  bought  the  interest  of  his  former 
partner,  A.  J.  Mitchell,  in  the  stock  of  goods  and  credits  of 
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the  firm,  took  possession  ancl  executed  a  deed  of  trust  to  W. 
W.  Kitchin  to  secure  the  deferred  payments  of  the  purchase 
price.  The  deed  provided  that  if  default  should  be  made 
in  the  payment  of  the  instalments  the  trustee  was  to  take 
possession,  sell  the  goods  and  apply  the  proceeds  as  required 
by  the  deed.  Default  having  been  made,  the  trustee  sold 
the  property — that  which  was  left  over  after  the  sales  made 
by  Barrett,  while  he  was  in  possession.  Among  the  articles 
sold  by  the  trustee  was  a  portable  soda-fountain  at  the  price 
of  $27.50.  The  plaintiff  claimed  that  article  by  purchase 
from  Barrett  while  the  latter  was  in  possession  of  the  goods, 
and  contended  that  it  was  not  conveved  in  the  deed  of  trust. 

In  the  stock  of  goods  in  the  store  rooms  occupied  by  the 
firm  of  Barrett  &  Mitchell  at  the  time  of  the  execution  of 
the  deed  of  trust,  there  were  two  soda  fountains;  one  in 
position  and  used  in  the  business,  and,  the  other,  the  one 
claimed  by  the  plaintiff  and  not  in  actual  use.  The  plain- 
tiff's contention,  that  the  fountain  which  he  claims  was  not 
conveved  in  the  deed,  is  based  on  the  fact  that  in  that  instru- 
ment  there  are  specifications  of  particular  property  conveyed, 
and  only  one  fountain  was  conveyed  in  express  t^rms  and 
that  therefore,  naturally,  that  one  was  the  larger  one  and  the 
one  in  use.  We  will  examine  that  position.  If  in  the  deed 
of  trust  there  had  been  no  other  language  affecting  the 
specifications  of  property,  no  words  extending  the  property 
conveyed  in  the  deed  beyond  the  specifications,  then  no 
evidence  would  have  been  comj^etent  to  show  which  one  of 
the  soda  fountains  was  intended  to  be  conveyed.  Spivey  v. 
Grant,  96  N.  C,  214.  But  there  wa.s  other  language  in  the 
deed  explaining  and  extending  the  restricted  terms  as  to  the 
specified  property  conveyed. 

We  are  of  the  opinion  that  the  conveyancing  clause  of 
the  deed  is  broad  enough  to  include  everything,  the  whole 
of  the  property,  in  the  store  rooms  of  the  partners  at  the 
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time  of  the  execution  of  the  deed  of  trust,  although  some  of 
the  articles  were  specified  therein.  Kelly  v.  Fleiyiing,  113 
N.  C,  133.  The  language  of  the  deed  of  trust  on  that  point 
is  as  follows:  '^Now,  wherefore,  in  consideration  of  the 
premises  and  of  one  dollar  to  him  in  hand  paid,  the  party 
of  the  first  part  hath  bargained  and  sold  and  by  these  pres- 
ents doth  bargam  and  sell  unto  said  W.  W.  Kitchin,  trustee, 
and  his  assigns  the  following  property,  to-mt:  all  the  drugs, 
medicines,  wares,  merchandise,  bottles,  prescription  cases, 
books,  and  all  other  property  whatsoever,  now  in  the  store 
room  occupied  by  the  said  late  firm  situated  in  Roxboro, 
said  State,  on  Main  street,  between  the  store  rooms  of  W.  E. 
Webb  and  the  new  building  of  Pass  &  Carver,  belonging  to 
C.  S.  Winstead,  including  all  furniture,  the  iron  safe,  the 
show  cases,  the  soda  water  fountain  and  any  and  all  other 
property  formerly  belonging  to  said  firm,  and  also  whatever 
goods,  wares,  merchandise  and  other  stuff  and  furniture 
which  said  party  of  the  first  part  may  buy  or  add  to  said 
property  herein  mentioned,  it  making  the  stock  of  goods 
now  in  said  store;  this  meaning  to  convey  the  entire  stock 
both  now  in  and  hereafter  to  te  in  store  room  or  store 
rooms,  including  all  the  stuff  said  party  of  the  first  part 
owns  or  may  own  therein  in  said  building  of  C.  S.  Winstead; 
also  all  the  accounts,  credits  and  choses  in  action  of  the  late 
firm  of  Barrett  &  Mitchell." 

The  plaintiff  waived  the  alleged  tort  of  the  defendant 
and  brought  this  action  before  a  Justice  of  the  Peace 
for  the  value  of  the  fountain.  On  the  trial  in  the  Supe- 
rior Court  his  Honor  submitted  the  simple  issue,  "Is 
the  defendant  indebted  to  the  plaintiff,  and,  if  so,  in  what 
sum?"  In  the  language  of  the  case  on  appeal,  which  is 
signed  by  the  attorneys  of  both  plaintiff  and  defendant, 
"his  Honor  submitted  the  said  deed  of  trust  to  the  jury  to 
say  whether  or  not,  as  a  fact,  the  same  (soda  fountain)  was 
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intended  to  be  conveyed."  That  was  error.  The  deed  of 
trust  having  been  proved  or  admitted,  and  it  having  been 
admitted  that  there  were  two  soda  fountains  in  tlie  store 
rooms,  the  conveyance  of  one  soda  fountain  was  a  patent 
ambiguity  which  could  not  he  explained  by  parol  testimony; 
the  construction  of  the  deed  in  that  respect  was  one  entirely 
of  law  and  for  the  Court.  It  is  unnecessary  to  cite  the 
authorities  on  this  point. 

But,  notwithstanding  that  error,  the  judgment  of  the 
Court  below  must  be  affirmed;  for  it  appears  ui  the  case  on 
appeal,  which  is  signed  by  the  attorneys  of  both  plaintiif 
and  defendant,  that  Barrett  while  in  the  possession  of  the 
goods  sold  the  soda  fountain,  the  subject  of  this  suit,  to  the 
plaintiff.  Barrett  had  a  clear  right  to  sell  any  of  the  prop- 
erty conveyed  in  the  deed  of  trust  under  the  express  terms 
of  the  deed,  for  he  was  permitted  to  remain  in  possession  for 
that  puri)ose.  So  the  plaintiff  got  title  to  the  soda  fountain 
bv  virtue  of  the  sale  to  him  bv  Barrett.  The  particulars  of 
the  sale  to  the  plaintiff  do  not  appear  on  the  record,  and  it 
might  have  been  that,  if  they  had,  the  transiiction  would 
not  in  law  amount  to  a  sale. 

We  observe  the  use  of  some  words  in  the  case  on  appeal 
which  imply  doubt  on  the  ([uestion  of  the  sale  but,  as  the 
point  seems  to  be  conceded  by  the  defendant,  we  are  not  at 
liberty  to  go  behind  the  record  and  thereby  disturb  the 
agreement  of  the  parties. 

Affirmed. 
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W.    A.    FAISOX   et  iil    v.  E.    P.    WILLIAMS,   el   nl. 

Special  Proceed  in  f/s — Appeal  from  Clerk — JuriMUdion  of  Judge 
to  Hear  and  Determine  or  Remand  the  Proceedings. 

1.  Under  Ch.  276,  Acts  of  1H87.  amendatory  of  Section  255  of  Uhe  Code, 

the  Judge,  to  whom  a  cause  i-j  sent  by  appeal  or  otherwise  from  the 
Clerk  of  a  Superior  Court,  has  full  jurisdiction  to  hear  and  fully 
determine  the  cause,  or  to  make  orders  therein  and  send  it  back 
to  the  Clerk  to  be  proceeded  with  by  him. 

2.  When  three  of  four  plaintiffs  in  a  proceeding  for  partition  moved,  upon 

a  petition  tiled  in  the  cause  before  the  Clerk,  to  set  aside  the  report 
of  the  Commissioners  on  the  ground  of  newly  discovered  testimony 
and  to  amend  the  complaint  by  inserting  an  allegation  averring  sole 
seizin  in  themselves  and  that  the  fourth  party  plaintiff  was  not 
entitled  to  any  interest  in  the  premises,  and  the  Clerk  refused  the 
motion  and  sent  the  cause,  on  appeal,  to  the  Judge;  He!<l,  that  the 
Judge  had  power  in  his  discretion  to  set  aside  the  judgment  for 
newly  discovered  testimony  and  to  permit  the  amendment  asked 
for.  In  such  case,  when  the  proceedings  are  remanded  the  appel- 
lant will  have  an  opportunity  to  answer  the  amended  complaint  and 
to  present  is>ues  of  fact  arising  thereon. 

Motion  in  the  cause  heard  before  Allen,  J.,  at  Chambers 
in  Kinston,  on  api)eal  from  a  judgment  of  the  Clerk  of  the 
Sui)erior  Court  of  (trekne  County.  His  Honor  granted  the 
motion  and  pUiintitf,  Josephine  Williams,  appealed. 

MesffrH.  /Swift  Galloway  and  G.  M.  Lindsay,  for  Josephine 
AVilliams  (aj)pellant). 

Messrs.  Allen  &  Dortch,  contra. 

Clark,  J.:  Three  of  the  four  plaintiffs  in  a  proceeding 
for  partition  moved,  uj)on  a  petition  filed  in  the  cause  before 
the  Clerk,  to  set  aside  the  report  of  the  Commissioners  on 
the  ground  of  newly  discovered  testimony  and  to  amend 
the  comi)laint  by  inserting  an  allegation  averring  sole  seizin 
in  themselves,  and  that  the  fourth  party  {)laintiff  was  enti- 
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tied  to  no  interest  in  the  premises.  The  Clerk  refused  leave 
to  amend  and  confirmed  the  report,  whereupon  the  peti- 
tioners appealed. 

It  is  unnecessary  to  consider  whether  the  Judge  could 
reverse  the  action  of  the  Clerk  in  refusing  leave  to  amend, 
for  the  Act  of  1887,  Ch.  276  (amending  section  255  of  The 
Code)  provides  that  whenever  a  cause  is  sent  up  to  the 
Judge  f(rr  any  ground  whatever  the  'Sludge  sliall  have  juris- 
diction" and  mav  either  fuUv  determine  the  cause  himself 
or  make  orders  therein  and  send  it  back  to  be  proceeded  in 
by  the  Clerk.  Ledbetter  v.  Pmner,  120  N.  C,  455;  Uetie  v. 
Chappell,  111  N.  (\,  347;  Suddeiih  v.  MeComhs,  (57  N.  C, 
353;  Chirk's  Code,  198  (2nd  Ed.)  The  case  having  been 
taken  to  the  Judge  by  the  api)eal,  he  was  thereupon  seized 
with  full  jurisdiction,  and  had  power  in  his  discretion  to  set 
aside  the  judgment  for  newly  discovered  evidence  {Vedy. 
Cooper,  68  N.  C,  131;  Carson  v.  Dellmgei\  90  N.  C,  226; 
Flowers  v.  Alford,  111  N.  C,  248)  and  to  permit  the  amend- 
ment asked  for,  Code,  Sec.  273;  Brendle  v.  Reese,  115  N.  C, 
552;  Maxwell  v.  Mcher,  113  N.  C,  288;  Sinclair  y.  Railroad, 
111  N.  C,  507.  When  the  case  goes  back  the  appellant 
wnll  have  an  opportunity  to  answer  the  allegations  in  the 
amended  complaint  and  present  such  issues  of  fact  and  law 
arising  thereon  as  she  may  be  advised.  Had  the  Court 
below  in  its  discretion  refused  the  amendment  it  might  have 
been  difficult  for  the  plaintiffs,  other  than  the  appellant,  to 
have  raised  the  issues  they  desire  in  another  proceeding  in 
the  face  of  the  possible  estoppel  of  a  judgment  in  this  action. 

No  error. 


121—20 


154  IN  THE  SUPREME  COURT.  [121 


JoNKs  V.  Best. 


J.   M.  JONES  V.  THE0PHILU8  BEST. 

Action  for  Recovery  of  Land — Failure  of  Defendant  to  Answer 

or  File  Bond — Judgment  by  Default, 

Where,  in  an  action  to  recover  possession  of  land,  the  defendant  failed  to 
flle  answer  or  the  bond  required  by  Section  237  of  The  Code  and  did 
not  ask  leave  to  answer  without  giving  bond  until  the  time  for 
answering  had  expired,  it  was  proper,  under  Section  390  of  Tfie 
Code^  to  give  judgment  against  the  defendant  for  possession  of  the 
land,  without  damages.  • 

This  was  a  civil  action  for  the  recovers'  of  land,  in  which 
the  plaintiff  filed  her  comphiint  duly  verified  at  November 
Term,  1896,  of  Greene  Superior  Court,  within  the  first  three 
davs  thereof,  at  which  term  the  defendant  was  allowed 
thirty  days  in  which  to  file  his  answer  and  undertaking,  or 
comply  with  the  Statute. 

At  P'ebruary  Term,  1897,  the  defendant  having  failed  to 
answer,  the  plaintiff  moved  for  ju<lgment  for  want  of  an 
answer.  The  defendant  moved  to  be  allowed,  then,  to  file 
answer,  and  to  defend  without  giving  bond.  The  defend- 
ant's motion  was  denied,  and  the  Court  gave  the  judgment 
for  possession  of  the  land,  without  damages.  The  defend- 
ant excepted  and  appealed. 

Mr.  W,  C.  Monroe,  for  plaintiff. 

Mr.  G.  M.  Lindsay,  for  defendant  (appellant). 

Montgomery,  J.:  This  action  was  instituted  for  the 
possession  of  a  piece  of  land  which  the  plaintiff  alleged  was 
being  unlawfully  withheld  from  her  by  the  defendant.  No 
answer  was  filed,  and  for  want  of  answer  judgment  was 
rendered  against  the  defendant  for  the  jwssession  of  the 
land,  without  damages.  The  counsel  of  the  defendant 
insisted  here  that,  under  section  385  of  The  Code,  such  judg- 
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ment  was  not  lawftil.  Section  390  of  The  Code,  however^ 
provides  that  in  actions  like  the  present  one  the  plaintiff  is 
entitled  to  judgment  for  the  relief  demanded  in  the  com- 
plaint unless  the  defendant  files  the  bond  required  of  him 
by  Section  237  of  The  Code,  or  is  excused  from  giving  the 
bond  before  answering.  He  did  not  answer  nor  file  the  bond 
nor  ask  the  Court  to  file  the  answer  without  giving  the  bond 
until  the  time  to  answer  had  expired.     There  is  no  error. 

Affirmed. 


W.    A.    WRIGHT  et  al.  v.  G.    W.  WESTBROOK. 

Deedy   Construction  of — Life  Estate — Limitation   Ovei^ — Power 

of  Disposal  by  Life  Ihiant. 

Where  land  was  conveyed  tx)  A  for  life,  with  limitations  over  in  the  event 
of  the  happening  of  certain  contingencies,  but  with  full  power  in  A 
to  dispose  of  the  same  with  the  written  permission  of  h(  r  husband; 
Held^  that  A  and  her  husband  can  convey  a  good  title  in  fee  to  a 
purchaser. 

Controversy  submitted  without  action  and  heard  before 
McIveVj  J,y  at  April  Term,  1897,  of  New  Hanover  Superior 
Court.  The  facts  appear  in  the  opinion.  His  Honor  held 
that  the  plaintiffs  could  convey  a  good  title,  to  the  land  for 
the  purchase  of  which  the  note  sued  on  was  given  and 
gave  judgment  accordingly  from  which  defendant  appealed. 

Mr.  T.  W.  Strange,  for  plaintiffs. 

Mr,  J,  D.  Bellamy,  for  defendant  (appellant). 

Faircloth,  C.  J.:  This  is  a  controversy  without  action 
submitted  under  The  Code,  Sec.  567.  The  plaintiff*,  W.  A. 
Wright,  owned  the  land  in  fee  simple  and  executed  a  deed 
to  his  intended  wife  who  afterwards  intermarried  with  him. 
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Both  are  still  alive  and  have  contracted  to  sell  said  land 
to  the  defendant,  and  the  question  is,  can  they  make 
the  defendant  an  indefeasible  title?  The  deed,  regular  in 
all  respects,  conveys  the  land  to  the  said  "Louisa  G.  Holmes 
(now  the  feme  plaintiff  and  wife  of  said  Wright)  for  the 
t^rm  of  her  natural  life,  with  full  power  of  dispodng  of  the 
sam^,  his  permission  in  writing  being  fii'st  obtained,  and 
remainder  to  the  children  of  the  said  Louisa  G.  Holmes 
begotten  by  the  said  William  Augustus  Wright,  all  right, 
title,  interest  or  estate,  &c.  But  if  the  said  Louisa  G.  Holmes 
should  die  in  the  life  time  of  the  said  William  Augustus 
Wright  leaving  Lssue  by  him  living  at  her  death,  then  the 
estate  herein  conveved  is  to  revert  back  and  vest  in  the  said 
William  Augustus  Wright  and  the  heirs  of  his  body  begot- 
ten. But  in  default  of  such  issue  living  at  his  death,  then, 
after  the  decease  of  the  said  Louisa  G.  Holmes,  the  estate 
herein  conveyed  shall  go  to  and  vest  in  the  heirs  of  the  said 
William  Augustus  Wright." 

We  need  not  discuss  the  rights  of  parties  in  the  event 
that  the  wife  had  died  without  exercising  the  power  given 
her  in  the  deed,  either  with  or  without  children,  or  upon 
the  death  of  the  husband  leaving  his  said  wife  surviving. 
These  contingencies  are  not  before  us. 

The  provision  in  the  deed  "with  full  power  of  disposing 
of  the  same,  his  permission  in  writing  being  first  obtained'* 
is  absolute  and  clear,  with  such  permission  of  her  husband. 
The  contingencies  that  might  arise  in  the  event  of  death,  as 
above  stated,  have  not  yet  arisen  and  are  subject  to  and 
dependent  upon  the  wife's  exercise  of  the  power  of  disposi- 
tion conferred  bv  the  deed  from  her  husband. 

Our  opinion  is  that  a  proper  deed  by  the  wife  and  hus- 
band would  convey  a  good  title  to  the  purchaser.  Stroud  v. 
Monvw,  52  N.  C,  463.     Judgment  affirmed. 

Affirmed. 
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H.   EPPS  V.  W.  H.   SMITH. 

Action  for  Penalty — Election  Expenses — Gifts  to  Electors  by 
Candidate  in  oi^der  to  be  Elected — Intent — Pleading — Repeal 
of  Statute — Vested  Rights. 

1.  There  is  a  manifest  difference  between  contributions  made  by  a  candidate 

for  office  for  his  part  of  the  necessary  expenses  of  a  political  cam- 
paign, or  paying  persons  to  assist  in  conducting  his  own  personal 
canvass,  and  the  giving  of  money  or  other  things  of  value  to  elec- 
tors in  order  to  b?  elected. 

2.  In  an  action  for  the  penalty  imposed  by  Section  42  of  Chapter  159,  Acta 

of  1895,  it  is  not  necessary  that  the  complaint  should  allege  a  wilful 
and  corrupt  intent  on  the  part  of  the  defendant  in  giving  money, 
&c.,  to  electors  in  order  to  be  elected  to  office 

3.  In  the  trial  of  an  action  for  the  penalty  given  by  Section  42  of  Chap- 

ter 159.  Acts  of  1895,  it  appeared  that  the  defendant  in  the  statement 
of  his  expenses  filed  with  the  Clerk  had  slated  that  he  gave  $20.00 
to  a  certain  named  elector  who  was  of  his  own  political  party,  "for 
services  to  the  ticl>  eV*  and  there  was  testimony  that  such  elector  wa& 
opposed  to  the  election  of  the  defendant  and  had  organized  a  club 
hostile  to  him  and  had  worked  for  the  rival  candidate  up  to  the  day 
of  the  election  when  he  was  '*quiet."  The  filed  statement  of  defend- 
ant's expenses  also  showed  that  four  other  electors  of  a  different 
political  party  from  defendant's  also  received  money  and  whiskey 
from  him  to  be  used  by  them  "as  best  they  could  and  thought 
proper"  and  "as  they  liked."  There  was  further  proof  in  the  state- 
ment on  the  same  line.  Held,  that  there  was  sufficient  evidence  to 
be  submitted  to  the  jury  on  the  issue  they  were  trying,  since,  if  they 
believed  the  testimony,  the  jury  might  reasonably  have  concluded 
that  the  defendant  had  used  mone}^  and  whiskey  in  order  to  be  elec- 
ted as  charged  in  the  complaint. 

4.  The  repeal  by" Section  42,  Chapter  185,  Acts  of  1897,  of  the  penalty  im- 

posed by  the  Act  of  1895,  subsequent  to  the  commencement  of  the 
action  for  such  penalty,  did  not  destroy  the  plaintiff's  cause  of 
action  (Section  8764  of  The  Code). 

Douglas,  J.,  dissents  arguendo. 

Civil  action  tried  before  Robinson,  J.,  and  a  jury  at 
May  Term,  1897,  of  Vance  Superior  Court. 
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The  plaintiff  introduced  the  sworn  statement  of  election 
expenditures  filed  by  the  defendant  in  the  office  of  the 
Clerk  of  the  Superior  Court  of  Vance  County  as  required  by 
Section  72,  Chapter  159,  Laws  of  1895,  in  which  (among 
others)  appeared  the  following  items : 
^*To  Andrew  Watkins,  services  (straight  ticket),  -  $10  00 
"To  H.  B.  Eaton,  for  services  to  the  ticket,  -  -  20  00 
^*To  Giles  Weir,  two  galloiLs  whiskey  (to  be  used  as 

he  thought  proper), 3  80 

^*To  Lovelace  Young,  one  gallon  of  whiskey,  (to  be 

used  as  he  thought  best), 1  90 

'*To  Joe  and  Phil.   Hunt,  to  be  used  as  best  they 

could  and  thought  proper,  -  -  -  -  5  00 
^*To  Jim  Gill,  whiskey  to  be  used  as  he  wished  -  1  00 
^*To  one  gallon  whiskey  furnished  R.  M.  Townes,  to 

be  used  as  he  pleased, 1  75 

^To  half-gallon  whiskey  furnished  to  DanU  Bullock, 

to  be  used  as  he  pleased, 1  00 

^*To  one  gallon  furnished  J.   A.  Green  way,  to  be 

used  as  he  liked,       -         -         -        -         -         -       1  60 

"To  one  gallon  furnished  Henry  Turner,  to  be  used 

as  he  liked, 

"To  one  gallon  furnished  W.  H.  Reaves,  to  be  used 

as  he  liked, " 

The  statement  filed  also  contained  the  following : 
"The  parties  named  above  are  all  Republicans  and  are 
working  for  the  straight  Republican  ticket  as  I  am  inform- 
ed, except  Mr.  Weir  and  Mr.  Greenway  (and  perhaps  one 
more)  and  Joe  and  Phil.  Hunt.  I  treated  and  drank  with 
men  of  all  parties  before  and  during  and  since  the  cam- 
paign, but  not  with  a  view  of  influencing  their  votes,  nor  in 
aiding  my  election*  would  have  done  so  if  I  had  not  been  a 
candidate/' 

R.  A.   Field,  a  witness  for  plaintiff*,  testified:    "I  live  in 
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Williamsborough;  I  know  H.  B.  Eaton.  During  the  cam- 
paign of  1896,  Eaton  favored  and  worked  for  Garrett  for 
sheriff;  he  got  up  a  Garrett  cKib  at  my  store.  I  think  he 
continued  for  Garrett  until  the  dav  of  election,  when  he  was 
quiet;  he  is  a  quiet  man  on  election  days — not  the  quietest 
nor  the  wildest  man.  He  was  dull  on  Garrett,  and  I  tried 
to  get  him  to  work  faster.  I  don't  know  how  Eaton  voted. 
I  know  Andrew  Watkins;  he  was  Chairman  of  the  Republi- 
can Executive  Committee  for  Williamsborough  township; 
I  don't  know  what  his  attitude  was  as  to  Smith,  except  that 
he  told  me  that  *'the  Republican  Convention  (of  which  he 
was  a  member)  and  the  Populist  Convention  had  agreed  to 
nominate  (larrett." 

Cross-examined.  He  said:  "I  don't  know  that  Watkins 
attended  the  second  Republican  County  Convention,  held 
August  22,  1896,  (at  which  Smith  was  nominated  for 
sheriff),  as  a  delegate;  I  heard  him  say  after  his  return  from 
the  Republican  Convention,  held  in  May,  that  they  had 
fused  on  a  satisfactory  ticket.  I  know  that  Garrett  was  the 
candidate  for  sheriff." 

Lovelace  Malone,  a  witness  for  plaintiff,  testified:  "I  don't 
know  whether  Eaton  was  a  Smith,  a  Garrett  or  a  Powell 
man.  Andrew  Watkins  was  Township  C-hairman  of  the 
Republican  Committee;  I  heard  Andrew  Watkins  say^  at  a 
meeting  about  ten  days  before  the  election,  he  had  seen 
Holton  in  Henderson,  and  he  advised  that  Garrett  or  Smith 
get  off  the  ticket.  I  heard  Andrew  Watkins  ask  in  a  meet- 
ing in  Williamsborough,  the  night  before  the  election,  if 
Williamsborough  would  endorse  Garrett;  he  said  he  was  not 
tied  to  either  one." 

Plaintiff  rested  his  case. 

His  Honor  being  of  opinion  that  there  was  not  sufficient 
evidence  to  go  to  the  jury,  directed  a  verdict  for  defendant, 
and  gave  judgment  accordingly.  Plaintiff  excepted  and 
appealed. 
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Mr.  T.  M.  PittmaUy  for  plaintiff  (appellant). 
Messrs.  W.  B.  Shaw  and  T.  T.  IIicl\%  for  defendant. 

Montgomery,  J.:  This  action  was  brought  by  the  j)Iain- 
tiff  to  recover  of  the  defendant  the  forfeiture  pronounced 
against  violations  of  Chapter  159,  Section  42,  of  the  Acts  of 
1895.  The  allegation  is  that  in  the  times  just  preceding 
the  last  general  election  the  defendant,  who  was  a  candidate 
for  the  office  of  Sheriff  of  Vance  County,  gave  money  and 
whiskey  to  various  electors  in  order  that  he  might  be  elected 
to  that  office.  The  chief  evidence  in  the  cjise  against  the 
defendant  is  furnished  by  his  sworn  statement  of  his  election 
expenses  filed  under  the  requirement  of  Section  72  of  the 
Act  of  1895. 

The  language  of  the  statute  under  which  the  action  is 
brought  is  clear,  and  w^e  think  its  meaning  is  also  clear. 
It  would  seem  almost  impossible  to  confuse  or  confound  the 
natural  understanding  of  men  as  to  the  meaning  of  this  law, 
by  arguing  that  there  is  no  difference  between  a  contribu- 
tion made  by  a  candidate  for  office  for  his  part  of  the  neces- 
sary^ expenses  of  a  political  campaign  or  paying  individual 
persons  to  help  him  conduct  his  own  personal  canvass,  pro- 
vided the  electioneering  be  honest  and  the  service  duly  ren- 
dered, and  the  giving  of  money  or  any  otlier  thing  of  value 
to  electors  in  order  to  be  elected.  The  fii*st  is  the  payment 
for  proper  services  rendered,  the  last  is  the  giving  for  no 
service  rendered  and  for  no  return  except  that  of  the  vot^  of 
the  elector.  The  law  contemplates  that  the  elector  shall 
not  receive  money  for  his  vote,  nor  shall  a  candidate  or  any 
other  pei-son  for  him,  give  money  to  an  elector  in  order  that 
the  candidate  mav  be  elected  to  office. 

The  defendant's  counsel  insisted  here  that  it  was  neces- 
sarj^  that  the  complaint  should  have  alleged  a  wilful  and 
corrupt  intent  on  the  part  of  the  defendant  to  do  the  acts 
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complained  of.  We  are  not  of  that  opinion.  It  is  the  doing 
of  the  particular  act,  to-wit,  giving  money  to  electors  in  order 
to  be  elected  that  gives  the  cause  of  action,  and  the  intent 
with  which  the  act  is  done  is  not  material  except  that  the 
purpose  must  be  to  procure  the  election  of  the  defendant. 
Even  in  statutory'  crimes,  where  the  act  itself  is  made  indict- 
able, this  Court  has  held  over  and  over  again,  that  the  intent 
is  not  to  be  considered  except  as  to  the  intent  to  do  the  act 
forbidden.  In  State  v.  Voight,  90  N.  C,  741,  this  (burt 
said:  "The  criminal  intent  is  inseparably  involved  in  the  in- 
tent to  do  the  act  which  the  law  pronounces  criminal."  In 
State  V.  McBrayer,  98  N.  C,  619,  the  Court  said:  "When  the 
language  is  plain  and  positive  and  the  offence  is  not  made 
to  depend  upon  the  jx)sitive  wilful  intent  and  purpose,  noth- 
ing is  left  to  interpretation."  To  the  like  effect  are  the 
decisions  in  State  v.  Kittelle,  110  N.  C,  560;  State  v.  Damis, 
116  N.  C,  1064;  State  v.  McLean,  at  this  term. 

In  the  statement  of  the  defendant,  heretofore  referred  to, 
he  said  that  he  gave  $20  to  a  certain  named  elector,  who 
was  of  his  own  poHtical  party,  "for  services  to  the  ticket." 
A  witness  was  introduced  for  the  plaintiff  who  testified  that 
that  elector  was  opposed  to  the  election  of  the  defendant  to 
the  office  of  Sheriff  and  had  organized  a  political  chib  hos- 
tile to  him,  and  for  his  opponent;  that  lie  worked  for  the 
rival  candidate  in  a  half-hearted  wav  until  the  dav  of  elec- 
tion,  when  he  was  "quiet."  The  statement  of  the  defendant 
also  showed  that  four  other  named  electors  of  a  different 
political  party  from  that  of  the  defendant,  received  from 
him  money  and  whiskey  to  be  used  by  two  of  them  "as  best 
they  could  and  thought  proper,"  and  by  the  other  two  "as 
they  liked."  There  was  further  proof  in  the  statement  on 
the  same  line.  We  do  not  agree  with  his  Honor  that  the 
above  was  not  sufficient  evidence  to  be  submitted  to  the  jury 
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on  the  issue  they  were  trying.  The  jur\%  if  they  believed 
the  testimony,  might  reasonably  have  concluded  that  the 
defendant  had  used  money  and  whiskey  in  order  to  be  elec- 
ted Sheriff  of  the  Cbunty  as  charged  in  the  complaint. 

The  Statute,  Chapter  159,  Section  42,  of  the  Acts  of  1895, 
under  which  this  action  was  begun,  was  amended  at  the 
last  session  of  the  General  Assembly,  Chapter  185,  Section 
42;  the  amendment  consisting  in  the  striking  out  from  the 
Act  of  1895  the  forfeiture  of  $400.  The  defendant's  counsel 
argued  that,  notwithstanding  the  provisions  of  Sec.  3764  of 
The  Code,  which  reads,  **the  repeal  of  a  statute  shall  not 
affect  any  action  brought  before  the  repeal  for  any  forfeit- 
ures incurred  or  for  any  recoverv  for  auv  rights  accruing 
under  such  statute,"  the  repeal  of  the  penalty  clause  after 
this  action  was  begun  took  away  the  plaintiff's  cause  of 
action  if  he  ever  had  anv.  The  contention  was  that  section 
3764  of  The  Code  was  not  in  harmony  with  the  Constitution, 
that  instrument  ordaining  that  "The  (General  AsvSembly 
shall  have  no  power  to  deprive  the  judicial  department  of 
any  power  or  jurisdiction  which  rightly  appertains  to  it  as  a 
co-ordinate  department  of  the  Government."  In  his  brief 
the  defendant's  counsel  said:  **It  is  admitted  that  this  Sec- 
tion (3764)  undertakes  to  define  the  meaning  and  effect  of 
future  legislation  and  to  encroach  upon  the  judicial  power, 
and  that  it  ouglit  not  to  be  allowed  to  do  so."  We  do  not 
understand  how  the  Section  of  The  Code  referred  to  in  the 
brief  can  be  said  to  affect  future  legislation  on  the  subject  of 
penalties.  There  is  nothing  to  prevent  any  succeeding  Gen- 
eral Assembly  from  repealing  Section  3764,  and  in  doing  so 
leave  to  judicial  determination  if  it  should  ever  become 
necessary,  the  effect  of  the  repeal.  Neither  do  we  see  in 
that  section  of  Tlie  Code  any  encroachment  upon  tlie  power 
of  the  judiciary.  In  the  case  cited  Houston  v.  Bogle,  32  N. 
C,  496,  by  the  defendant's  counsel,  the  question  involved 
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was  the  right  of  the  General  Assembly  to  declare  in  the 
Act,  under  discussion  there,  what  the  legal  rights  of  the 
parties  to  the  suit  were  before  the  passage  of  the  Act,  and 
w^h^re  the  Act  had  injuriously  aftected  rights  already  vested. 
The  Judge  who  delivered  the  opinion  in  that  case  stated  the 
question  in  this  language:  "The  statute  was  passed  after- 
wards and  the  question  is,  can  it  have  any  effect  upon  the 
rights  of  the  parties  in  this  case  or  change  the  law  so  far  as 
they  are  concerned  from  what  it  was  at  the  time  their  rights 
vested.**     This  (question  does  not  arise  in  the  case  before  us. 

The  defendant's  counsel  called  our  attention  to  the  fact 
that  the  Act  under  which  this  suit  was  brought  had  its 
origin  in  the  Act  of  1777,  Chapter  116,  Section  22,  and  he 
stated  that  he  had  been  unable  to  find  in  our  Reports  a  sin- 
gle case  brought  under  its  ])rovisions  during  this  century 
and  more,  except  the  one  against  his  client.  This  may  he 
so,  and  yet  some  enterprising  citizen  of  Vance  County,  some 
genuine  reformer,  may  have  determined  not  to  let  this  Stat- 
ute perish  from  '^inuocur/ns  desuetnde,^^  It  may  be  of  conso- 
lation to  his  client  for  him  to  believe  that  in  his  trouble, 
wherever  it  is  known,  he  has  the  deepest  sympathy  of  many 
of  his  brother  ofKcers;  and  from  the  argument  of  his  counsel 
here  it  may  not  be  rash  to  infer  that  both  client  and  attorney 
feel,  with  redoubled  conviction  of  its  truth,  even  if  the  client 
should  be  convicted,  the  force  of  the  scrii)tural  declaration 
that  the  men  upon  whom  the  tower  of  Siloam  fell  were  no 
greater  sinners  than  those  who  escaped. 

There  was  error  in  the  ruling  of  his  Honor  and  there 

must  be  a  new  trial. 

New  trial. 

Douglas,  J.,  dissenting:  This  was  a  civil  action  brought 
by  the  plaintiff  to  recover  the  penalty  imposed  in  Section  42, 
Chapter  159,  of  the  laws  of  1895.  The  plaintiff  introduced 
the  sworn  statement  of  election  expenditures  filed  by  the 
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defendant  in  the  office  of  the  Clerk  of  the  Superior  Court  of 
Vance  County  as  required  by  law,  and  also  the  evidence  of 
two  witnesses.  When  the  plaintiff  had  rested  his  case,  the 
Court,  being  of  opinion  that  there  was  not  sufficient  evidence 
to  go  to  the  jurj",  directed  a  verdict  in  favor  of  the  defendant. 
In  this  I  think  there  was  no  error. 

The  section  under  which  this  action  is  brought  is  as  fol- 
lows: "That  any  person  who  shall,  at  any  time  before  or 
after  an  election,  either  directly  or  indirectly,  give  or  prom- 
ise to  give  any  money,  property  or  reward  to  any  elector,  or 
to  any  county  or  district  in  order  to  be  elected,  or  to  pro- 
cure any  other  person  to  be  elected  a  member  of  the  General 
Assembly,  or  to  any  office  under  the  laws  of  this  State,  shall 
forfeit  and  pay  $400  to  any  person  who  will  sue  for  the 
same,  and  shall  be  guilty  of  a  misdemeanor;  and  any  person 
who  shall  receive  or  agree  to  receive  any  such  bribe  shall 
also  be  guilty  of  a  misdemeanor." 

Section  72  of  the  same  Act  provided  that:  "Every  candi- 
date who  is  voted  for  at  any  public  election,  held  within 
this  State,  shall,  within  ten  days  after  such  election,  file  as 
herein  provided  an  itemized  statement  showing  in  detail  all 
the  monies  contributed  or  expended  by  him,  directly  or  in- 
directly, by  himself  or  through  any  other  person  in  aid  of 
his  election.  Such  statement  shall  give  the  names  of  the 
various  persons  who  received  the  monies,  the  specific  nature 
of  each  item,  and  the  purpose  for  which  it  was  expended  or 
contributed."  The  same  Section  specifies  the  manner' of 
verification  and  place  of  filing,  and  concludes  as  follows: 
"And  any  candidate  who  shall  neglect  or  refuse  to  file  such 
statement  shall  forfeit  his  office,  if  anv  he  has." 

It  is  a  matter  of  common  knowledge  that  the  successful 
candidate,  from  the  highest  to  the  lowest,  filed  such  state- 
ments showing  in  some  instances  large  expenditures  "in  aid 
of  their  election."     The  defeated  candidates  generally  neg- 
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lected  this  duty,  as  they  were  perfectly  willing  to  forfeit  au 
office  which  they  had  never  obtained,  and  did  not  care  to 
erect  any  further  memorials  of  their  vanished  hopes. 

Sections  42  and  72  must  be  construed  together,  and  as  it 
is  evident  that  the  latter  section  contemplates  legitimate 
expenses,  it  is  equally  evident  that  the  former  section  applies 
only  to  illegitimate  expenditures.  To  say  that  the  phrase 
**in  order  to  be  elected"  and  "in  aid  of  his  election"  mean 
one  and  the  same  thing,  and  that  one  is  lawful  and  the 
other  unlawful,  is  a  contradiction;  and  we  are  at  a  loss  to 
find  any  authority  for  holding  that  a  strict  compliance  with 
Section  72  is  in  itself  a  confession  of  guilt  under  Section  42, 
as  suggested  by  the  plaintiff.  If  any  further  evidence  of  the 
legislative  intent  were  needed,  it  is  found  in  the  concluding 
paragraph  of  Section  42,  which  refers  to  the  Act  therein 
prohibited  as  "such  bribe."  The  word  "bribe"  has  a  dis- 
tinct and  settled  meaning,  and  always  includes  some  corrupt 
element. 

We  think  there  was  no  evidence  of  briberv,  or  at  least  a 
mere  scintilla,  and  that  his  Honor  properly  directed  a  ver- 
dict in  favor  of  the  defendant,  the  burden  of  proof  resting  as 
it  did  upon  the  plaintiff.  WiiUkowsky  v.  Wassoii^  71  N.  C, 
451;  Best  v.  Frederick,  84  N.  C,  176;  Brovrti  v.  Kinsey,  81 
N.  C,  245;  State  v.  White,  89  N.  C,  462;  State  v.  Powell,  94 
N.  C,  965;  Comngton  v.  Newberger,  99  N.  C,  523;  Spimill  v. 
Insurance  Co.,  120  N.  C,  141. 

The  statement  of  expenditures  was  carelessly  and  even 
imprudently  drawn,  but  I  do  not  feel  called  on  to  place  upon 
the  defendant's  words  the  worst  possible  construction,  in 
order  to  bring  him  within  the  penalty  of  the  Statute  that 
has  been  repealed. 
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B.   F.  MITCHELL  &  CO.   v.  C.   M.  WHITLOCK. 


Trustee^  Liability  of  for  Purchase  of  Goods — Trial — Confession 

and  Avoidance — Burden  of  Proof 

1.  A  trustee  purchasiDg  goods,  or  incurring  any  other  liubilitj  on  account 

of  his  trust,  is  personally  liable  for  the  payment  thereof  unless  his 
liability  is  limited  by  an  agreement,  expressed  or  implied,  with  the 
creditor. 

2.  Where  defendant  in  an  action  for  gords  sold  and  delivered  admitted 

obtaining  the  goods  but  alleged  thut  he  had  bought  them  as  trustee 
of  an  assigned  estate  and  that  credit  had  been  extended  to  him  as 
such,  which  was  denied  by  the  plaintiff,  it  was  error  on  the  part  of 
the  trialJudge  to  instruct  the  jury  that  the  burden  was  on  the  plain- 
tiff to  show  by  a  preponderance  of  evidence  that  he  had  sold  and 
delivered  the  goods  to  the  defendant  individually.  Defendant's 
answer  in  such  case  was  in  the  nature  of  a  plea  of  confession  and 
avoidance  and,  having  admitted  obtaining  the  goods,  he  assumed 
the  burden  of  proving  the  truth  of  his  plea. 

Civil  action  tried  before  All^i,  J.,  and  a  jury  at  Sep- 
tember Term,  1897,  of  New  Hanover  Superior  Court. 
There  was  a  verdict  for  the  defendant  and,  from  a  judgment 
dismissing  the  action,  the  plaintiff  appealed. 

Messrs.  Frank  McNeill  SLiid  J.  H.  Gore,  for  plaintiff  (appel- 
lant). 

Mr.  Geo.  Rountre^,  for  defendant. 

Douglas,  J.:  This  was  a  civil  action  to  recover  the  value 
of  goods  sold  and  delivered  by  the  plaintiff  to  the  defendant. 
It  is  admitted  that  the  defendant  ordered  the  goods  as  trus- 
tee and  that  they  were  so  charged  to  him  on  the  books  of 
the  plaintiff.  The  defendant  testified  that  before  sending 
any  orders  as  trustee,  he  showed  the  plaintiff  the  written 
agreement  containing  the  terms  of  the  trust,  and  explained 
to  him  that  he  would  run  an  account  as  trustee  if  he  would 
agree  to  it;  and  that  the  plaintiff  did  agree  to  it  and  took  the 
account  with  that 'understanding.    This  the  plaintiff  denies, . 
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and  savs  that  the  defendant  did  not  disclose  to  him  for 
whom  he  was  trustee,  or  any  of  the  conditions  of  the  trust, 
and  that  he  sold  the  goods  to  the  defendant  upon  his  indi- 
vidual credit.     The  jury  found  for  the  defendant. 

Among  other  instructions,  his  Honor  charged  the  jury 
"That  the  burden  of  proof  was  on  the  plaintiff  to  make  out 
his  case,  and  that  if  the  plaintiff  had  failed  to  show  by  a 
preponderance  of  evidence  that  he  had  sold  and  delivered 
the  goods  to  defendant  individually,  then  they  must  answer 
the  issue  in  favor  of  the  defendant."  In  this  we  think  there 
w^as  error.  The  answer  of  the  defendant  was  in  the  nature 
of  a  plea  of  confession  and  avoidance.  Having  admitted 
that  he  obtained  the  goods,  he  assumed  the  burden,  and 
nothing  else  appearing  tlie  plaintiff  would  be  entitled  to 
judgment.  A  trustee  purchasing  goods,  or  incurring  any 
other  liability  on  account  of  his  tnist,  is  personally  liable 
for  the  payment  thereof  unless  his  liability  is  limited  by  an 
agreement,  expressed  or  implied,  with  the  creditor.  The 
liability  of  the  trust  estate  is  not  now  before  us,  the  only 
question  being  the  individual  liability  of  the  defendant.  It 
is  admitted  that  the  defendant  might  have  limited  his  lia- 
bility by  such  an  agreement  with  the  plaintiff  iis  he  alleges 
to  have  been  made,  but,  having  alleged  such  an  agreement, 
he  must  prove  it.  Proof  always  implies  at  least  a  prepon- 
derance of  testimonv. 

The  decision  of  this  case  depends  more  upon  the  applica- 
tion of  elementarj^  principles  than  precedents,  but  we  think 
its  general  principles  are  analagous  to  those  discussed  in  the 
two  cases  oi  Banking  Co.  v.  Marehead,  116  N.  C,  410,  413. 
For  error  in  the  charge  of  the  Court  a  new  trial  must  be 
ordered. 

New  trial. 
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SINGER    MANUFACTURING    COMPANY    v.  JAMES    O.    GRAY. 

Lease — Conditional    Salea — Purchase   on    Instalment   Plan — 

Evidence. 

1.  A  written  contract  although  called  a  'Mease  on  the  instalment  plan"  and 

not  providing  that  title  shall  pass  upon  the  completion  of  the  pay- 
ment of  the  instalment^,  may  constitute  a  "conditional  sale"  of  an 
article  where  the  same  has  been  delivered  upon  a  payment  in  advance 
and  an  agreement  to  pay  a  certain  sum  each  month  for  a  series  of 
months. 

2.  In  the  trial  of  an  action  for  the  recovery  of  a  machine  on  failure  to  pay 

an  Instalment  due  under  a  contract  relating  to  it  and  called  a 
"lease"  but  which  contract  did  not  provide  that  the  defendant 
should  become  the  owner  upon  payment  of  all  the  instalments, 
evidence  was  competent  to  show  that  the  defendant  was  to  become 
such  owner  when  the  machine  should  be  paid  for,  whether  the 
transaction  is  considered  an  incomplete  contract  or  a  conditional 
sale;  and.  in  such  case,  it  was  not  error  to  submit  the  question  of 
ownership  to  the  jury. 

8  Where  it  appeared  that  such  contract  was  for  anew  machine  worth  $45, 
it  was  competent  to  prove  that  the  one  delivered  was  an  old  machine 
and  worth  not  more  than  Ji20. 

Civil  action  tried  before  McIreTy  J.,  and  a  jury  at  March 
Term,  1897,  of  Jones  Superior  Court.  The  facts  appear  in 
the  opinion.  There  was  a  verdict  for  the  defendant  and 
from  the  judgment  thereon  the  plaintiff  appealed. 

Mr.  D.  L.  Ward,  for  plaintiff  (appellant). 
Me^wrs.  Simmons  &  Wordy  for  defendant. 

FuRCHEs,  J.:  The  plaintiff,  through  its  agent  Brown, 
delivered  to  the  defendant  a  sewing  machine,  under  a  writ- 
t<en  contract,  which  plaintiff  calls  a  lease  on  the  instalment 
plan — so  much  to  be  paid  at  the  time  of  delivery  and  then 
an  agreed  sum  per  month,  until  the  estimated  price  should 
be  paid.  When  the  defendant  had  paid  $25  on  this  machine, 
but  was  behind  with  some  of  his  monthly  instalments,  the 


N.  C]  SEPTEMBER  TERM,  189V.  169 


Manufacturing  Company  v.  Gray. 


eiUerprmng  agent  of  the  plaintiff  took  this  machine  from 
defendant,  but  graciously  agreed  to  let  the  defendant  have 
another  machine,  estimated  to  be  worth  $45  at  the  price  of 
$55,  upon  the  following  favcyrable  terms  —  that  the  $25 
already  paid,  and  $6  in  addition  to  be  paid  when  the  new 
machine  should  be  delivered,  were  to  constitute  the  first 
month's  rental,  and  then  the  defendant  was  to  pay  an 
additional  rental  of  $3.00  on  the  29th  day  of  each  month  for 
seventeen  months,  making  in  all  $82. 

It  wius  not  stated  in  the  written  contract  who  was  to  be 
the  owner  of  the  machine  when  all  these  instalments  were 
paid.  But  it  was  stated  that  if  anj'  of  these  monthly  instal- 
ments were  not  made  on  the  dav  thev  were  due  (the  29th  of 
the  month)  the  plaintiff  was  authorized  and  empowered  to 
-enter  the  premises  of  the  defendant  and  take  the  machine. 
Defendant  paid  $34  of  the  $55  leaving  a  balance  of 
$21  still  due  the  plaintiff,  as  plaintiff  contended,  thus 
having  paid  the  plaintiff  $25  on  the  machine  taken  from 
the  defendant,  and  $34  on  the  one  sued  for  in  this  action — 
making  in  all  the  sum  of  $59.  But  the  defendant  after 
paying  $34  on  the  second  machine  again  fell  behind  with 
his  monthly  instalments.  And  again  this  enterprising 
agent  is  on  hand  demanding  the  surrender  of  this  second' 
machine.  This  time  the  defendant  refused  to  surrender  and 
'  this  action  is  brought  for  possession  of  the  machine. 

There  was  evidence  going  to  show  that  this  second 
machine  was  to  be  a  new  machine,  worth  $45  at  cash  sale. 
That  the  machine  delivered  was  not  a  new  machine,  but  an 
old  machine,  newlv  varnished  over  and  not  worth  more 
than  $20  when  delivered  to  the  defendant. 

The  defendant  is  evidently  a  man  in  the  humble  walks  of 
life,  as  he  is  a  marksman,  not  being  able  to  write  his  name 
to  the  contract.     The  plaintiff  objected  to  the  evidence  tend- 
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ing  to  hIiow  that  it  was  a  second  hand  machine  that  plain- 
tiff delivered  to  defendant,  and  not  worth  more  than  $20. 
But  it  was  allowed  by  the  Court  and  plaintiff  excepted. 

On  the  cross  examination  of  the  agent  Brown,  he  testified 
in  resjwnse  to  questions  asked  by  defendant  **that  he  did 
not  know  whose  machine  it  would  have  teen  if  defendant 
had  i)aid  the  whole  $55.00;  that  he  had  been  paid  the  whole 
$55  by  a  good  many  othei's  to  whom  he  had  sold  machines 
under  the  same  form  of  contract,  and  he  had  never  troubled 
them  for  the  machines,  nor  for  anv  further  rent."  This 
was  objected  to  as  the  other  evidence  was,  upon  the  ground 
that  it  tended  .to  varv  the  terms  of  a  written  contract,  which 
could  not  Ik*  done.  But  the  Court  allowed  the  evidence  and 
plaintiff  again  excepted. 

The  plaintiff  in  its  assignment  of  errors  again  excepts 
tecause  the  (\)urt  did  not  charge  the  jury  that,  tis  a  matter 
of  law,  th^  contract  was  a  lease  and  not  a  conditional  sale. 

There  were  no  written  pleadings,  the  action  having  been 
commenceil  before  a  Justice  of  the  Peace.  And  up<m  the 
evidence  the  Court  submitted  without  objection  two  issues 
to  the  jury  as  follows:  1.  **Is  the  plaintiff  the  owner  and 
entitleil  to  the  |x>ssessi(m  of  the  ]>roj>erty  descril)ed  in  the 
\x>mplaint?  Answer,  No.  2.  What  was  the  cjish  value  of 
the  pri>{K^rty  at  the  time  the  action  was  brought?     Ans\^'er, 

$1(K 

If  this  cinitract  had  stateil  in  terms  that  when  the  $55 
was  jvi\id,  the  machine  should  K4ong  to  the  defendant,  it 
would  have  fallen  direi^tlv  under  the  decisions  of  this  Court 

« 

in  Piifirr  \.  Liicaa,  112  N.  C,  377;  (V/«/7/i/  v.  Efjertoti,  113 
N,  i\!  444:  Chill:  v,  /////,  117  N.  C  11:  Barriugfon  v.  Skin- 
i*M\  Ibid,  47,  and  would  Iv  a  c^niditional  sjile. 

A  iHMulitional  sjde  is  a  fnih  but  u]H>n  condition,  in  which 
the  pun*has<^r  sustains  the  r^'lation  of  a  mortgagor,  and  the 
si^Uor  that  of  the  mortgjigiv.     And   a  dis^^hargi^  of  the  debt 
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— ^the  condition — by  the  purchaser  is  a  discharge  of  the  lien 
of  the  seller.  Then,  if  this  was  a  conditional  sale  and  the 
defendant  had  discharged  the  debt,  this  discharged  the 
plaintiff's  lien  and  his  right  to  possession  of  the  machine. 

It  does  not  seem  to  us  that  because  the  enierprmiig  agent 
of  the  plaintiff  saw  proj^er,  in  preparing  this  contract,  not 
to  say  whose  machine  it  would  be  when  paid  for,  it  could 
deceive  any  one.  When  a  man  buys  and  pays  for  a  thing, 
the  law  gives  him  the  title — makes  him  the  owner.  And 
it  seems  to  us  that  the  Court  might  have  instructed  the  jurj^ 
as  a  matter  of  law,  that  it  was  a  conditional  sale.  But  if  it 
is  considered  as  an  incomplete  contract  (as  we  suppose  his 
Honor  considered  it)  then  the  evidence  elicited  on  the  cross 
examination  of  Brown  tended  to  show  that  the  defendant 
was  to  be  the  owner  when  it  was  paid  for,  and  was  compe- 
tent. And  if  it  was  a  conditional  sale  upon  its  face,  it  could 
have  done  the  plaintiff  no  harm  to  prove  that  it  was. 
Therefore,  the  Court  committed  no  error  in  refusing  to  charge 
that  the  contract  was  a  lease.  Nor  is  there  any  error  in 
admitting  the  evidence,  of  which  the  plaintiff  can  complain. 

The  only  other  exception  is  that  the  Court  admitted  evi- 
dence tending  to  show  that  it  was  a  second  hand  machine. 
There  was  no  error  in  this.  It  cannot  be  that  to  show  that 
a  party  did  not  comply  with  the  terms  of  his  contract  is  to 
vary  the  terms  of  the  contract.-  This  is  new  to  us.  There 
was  evidence  that  it  was  to  be  a  new  machine  which,  as 
shown,  would  have  been  worth  $45.  This  evidence  tended 
to  show"  that  it  was  an  old  machine,  newly  varnished,  that 
the  plaintiff  delivered  to  the  defendant,  not  worth  more 
than  $20.  If  this  was  true,  the  plaintiff  had  broken  the 
contract,  and  the  most  that  he  could  claim  in  law  or  equity 
was  the  value  of  the  machine  he  had  delivered  to  the 
defendant.  This  evidence  was  competent  and  pertinent  to 
show  the  breach  of  the  contract  by  the  plaintiff,  and   this 
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being  shown — found  by  the  jurj' — ^then  to  show  the  value 
of  the  machine  delivered.  The  jury  found  upon  the  evi- 
dence that  the  machine,  when  the  suit  was  commenced, 
was  worth  $16  and  judgment  was  entered  for  the  defend- 
ant.    There  is  no  error.     Judgment  affirmed. 

Affirmed. 


W.   N.    HAHRISS.   et  al.    v.  S.    P.    WRIGHT,   et  al. 

Constitutioiiality  of  Statute — Legislative  Power — Delegation  of 

Legislative  Power, 

1.  Under  Seclion  14  of  Article  7  of  the  Constitution  providing  that  the  Gen- 
eral Assembly  shall  have  full  power  by  statute  to  modify,  change, 
or  abrogate  any  and  all  of  the  provisions  of  that  article  (except  sec- 
tions 7,  9  and  18)  and  substitute  others  in  their  stead,  all  charters, 
ordinances  and  provisions  relating  to  municipal  corporations  are 
entrusted  to  the  discretion  of  the  Legislature;  and  hence, 

^.  Chapter  150,  Acts  of  1897.  amending  the  charter  of  the  City  of  Wil- 
mington and  providing  for  the  election  of  one  alderman  only  for 
each  ward  and  the  appointment  by  the  Governor  of  the  State  of  one 
alderman  for  each  ward  of  said  city,  is  constitutional  and  valid. 

S.  The  delegation  to  the  Governor  of  the  State  of  the  power  of  appointing 
a  portion  of  the  aldermen  of  a  city  is  within  the  scope  of  the  power 
entrusted  to  the  discretion  ot  the  Legislature  by  Section  14,  Article 
7,  of  the  Constitution 

Civil  AcrrioN,  (being  a  consolidation  of  three  separate 
actions),  involving  the  title  to  the  offices  of  Mayor  and  Board 
of  Aldermen  of  the  City  of  Wilmington,  heard  before 
Mclver,  J.,  on  the  pleadings  and  facts  agreed,  at  April  Term, 
1897,  of  New  Hanover  Superior  Court, 

The  Charter  of  the  City  of  Wilmington,  including  the 
several  Acts  amendatory  thereof,  in  effect  prior  to  the  Act 
ratified  the  5th  day  of  March,  1897,  provided  for  the  division 


N.  C]  SEPTEMBER  TERM,  1897.  173 


Harriss  v.  Wright. 


of  the  City  into  five  wards;  the  biennial  election  of  two 
Aldermen  from  each  of  the  wards;  the  holding  of  fhe  elec- 
tion on  the  fourth  Thursday  of  March  of  each  year  and  the 
opening  of  registration  books  previous  to  the  election. 

At  and  before  the  passage  of  the  Act  of  March  5th,  1897, 
the  appellees  were  the  Mayor  and  Aldermen  of  the  City  of 
Wihnington. 

Under  the  unamended  Charter  the  biennial  election  for 
Aldermen  would  occur  on  the  fourth  Thursday,  the  25th 
day  of  March,  1897.  No  appointment  of  registrars,  judges 
of  election  or  provisions  for  opening  the  registration  books, 
as  required  by  the  unamended  Charter,  was  had. 

An  Act  entitled  '*An  Act  to  amend  the  Charter  of  the 
City  of  Wilmington"  was  ratified  the  5th  d^y  of  March, 
1897,  (Private  Acts  1897,  Chapter  150). 

The  Act  provides  for  the  election  of  Aldermen  to  be  held 
according  to  the  Charter  of  the  City  of  Wilmington  and  the 
Acts  amendatory  thereto,  except  that  the  registration  books 
may  be  opened  for  only  ten  days  previous  to  the  election. 
It  also  pro\ddes  that  there  shall  be  elected  by  the  qualified 
voters  of  each  ward  one  Alderman  onlv,  and  there  shall  be 
appointed  by  the  Governor  one  Alderman  for  each  ward. 

After  the  passage  of  this  Act,  the  Board  of  Aldermen,  for 
the  first  time,  on  March  10th,  1897,  called  an  election  to  be 
held  on  the  25th  dav  of  March,  1897,  and  on  that  dav 
appointed  to  act  in  the  several  wards  of  the  City,  registrars 
and  inspectors  of  election. 

On  March  11th  and  12th  there  appeared  in  the  newspa- 
pers published  in  the  City  of  Wilmington  the  notice  which 
is  set  out  in  full  in  the  ^^Facts  Agreed,"  giving  notice  that 
"an  election  would  be  held  at  the  various  polling  places  for 
the  purpose  of  electing  one  Alderman  from  each  of  the  five 
wards  of  the  City." 

On  the  13th  and  14th  of  March,  1897,  there  appeared  in 
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the  same  papers  of  said  Citj-  a  notice  that  "An  election 
would  l^e  held  on  Thui'sday,  March  25th,  at  the  various 
polling  places,  for  the  purpose  of  electing  Aldermen  from 
each  of  the^five  wards  of  the  Citv." 

It  will  be  observed  that  the  first  notice  contained  no  date 
when  the  election  would  be  held,  but  that  the  second  notice 
<?orrects  the  first  in  this  particular.  The  notices  were  not 
signed  by  any  one. 

The  registration  books  were  opened  on  the  13th  day  of 
March,  1897,  twelve  days  tefore  the  election,  conformably 
to  the  requirements  of  the  Act  of  March,  1 897 — the  amended 
Act.  The  election  was  held  on  the  2oth  day  of  March, 
1897.  It  was  fairly  conducted.  The  electors,  when  voting, 
voted  ballots  with  one  name  for  Alderman,  with  the  excep- 
tions of  one  or  two  ballots  upon  which  two  names  appeared, 
as  mentioned  in  one  of  the  returns. 

The  several  returns  of  election  showed  the  following 
result : 

First  Ward — Andrew  J.  Walker,  820  votes;  C.  L.  Spencer, 
201  votes;  W.  H.  Howe,  96  votes;  C.  H.  Thomas,  1  vote. 
Second  Ward — J.  C.  Munds,  76  votes;  W.  E.  Springer,  191 
votes.  Third  Ward — Owen  Fennell,  268  votes;  Washington 
Catlett,  19  votes.  Fourth  Ward — H.  McL.  (Ireen,  95  vot^s; 
W.  E.  Yopp,  189  votes.  Fifth  Ward— Elijah  M.  Green, 
534  votes;  W.  E.  Mann,  162  votes;  C.  R.  Branch,  84  votes. 

The  Governor,  under  the  provision  of  Section  Second,  of 
the  Act  of  March,  1897,  appoint<}d  as  Aldermen  from  each 
of  the  respective  wards:  S.  P.  Wright,  John  G.  Norwood,  B. 
F.  Keith,  A.  J.  Hewlett  and  D.  J.  Benson. 

On  Friday,  the  26th  of  March,  1897,  at  9  o'clock  a.  m., 
the  appellants,  S.  P.  Wright,  J.  (t.  Norwood,  B.  F.  Keith, 
D.  J-  Benson,  A.  J.  Hewlett,  appointees  of  the  Governor, 
and  A.  J.  Walker  and  Elijah  M.  Green,  from  the  first  and 


N.  C]  SEPTEMBER  TERM,  1897.  175 


Harriss  v.  Wright 


fifth  wards  respectively,  claiming  to  be  elected  Aldermen, 
took  the  oath  prescribed  by  law  and  organized,  elected  S. 
P.  Wright,  Mayor,  who  then  resigned  as  an  Alderman,  and 
H.  C.  Twining  was  elected  to  fill  t^Je  vacancy  caused  by 
Wright's  resignation  as  an  Alderman. 

On  the  same  morning,  the  26th  day  of  March,  1897,  at 
11  o'clock,  the  appellants,  H.  McL.  Green,  C.  L.  Spencer, 
James  C.  Munds,  Washington  Catlett,  W.  E.  Mann,  together 
with  W.  E.  Springer,  Owen  Fennel  1  and  W.  E.  Yopp,  all 
claiming  an  election  as  Aldermen  at  the  said  alleged  election, 
organized  themselves  into  a  Board  of  Aldermen  and 
elected  H.  McL.  Green  as  Mavor. 

Subsequently  thereto,  on  the  next  day,  Saturday,  the  27th 
day  of  March,  1897,  W.  E.  Springer,  Owen  Fennell  and  W. 
E.  Yopp,  who  had  the  day  before  participated  in  the  organ- 
ization of  the  Board  that  elected  Green,  Mayor,  after  notice 
to  A.  J.  Walker  and  Elijah  M.  Green,  organized  themselves 
into  an  alleged  Board  of  Aldermen,  there  being  present 
Springer,  Yopp  and  Fennell,  and  elected  Walker  Taylor  as 
Mavor. 

On  the  26th  day  of  March,  1897,  the  appellees,  the  old 
Board  of  Aldermen,  held  a  meeting  at  which  there  was  a 
quorum  present,  and  formally  resolved  and  gave  notice  that 
they  would  not  deliver  possession  of  the  City  Government  to 
any  of  the  various  persons  claiming  to  have  been  elected 
Aldermen  at  said  alleged  election. 

The  first  mentioned  Mavor  and  Board  of  Aldermen,  con- 
sisting  of  the  Governor's  appointees  and  two  Aldermen, 
claiming  their  election  and  appointment  as  aforesaid,  took 
possession  of  the  City  Government. 

The  appellees,  W.  N.  Harris,  as  Mayor,  and  W.  C.  Von- 
Glahn  and  others  as  Aldermen,  being  the  old  Mayor  and 
Board  of  Aldermen,  instituted  suit  against  the  defendants 
S.  P.  Wright  and  the  Board  of  Aldermen  electing  him,  alleg- 
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ing  the  unconstitutionality  of  the  Act  of  March,  1897,  and 
that  no  election  had  been  held,  and  demanding  possession 
of  the  respective  oflBces.  Summons  was  returned  to  the 
April  Term,  1897,  of  the  Superior  Court. 

The  appellant,  H.  McL.  (Ireen,  and  certain  of  the 
alleged  Aldermen  who  elected  him  Mayor,  likewise  institu- 
ted a  suit  against  the  defendant  S.  P.  Wright  and  others, 
upon  the  grounds  set  forth  in  their  complaint.  Summons 
was  also  returnable  to  the  April  Term,  1897. 

The  suits  were  consolidated  at  the  April  Term,  1897,  by 
order  of  the  Court. 

His  Honor  gave  judgment  for  the  plaintiffs,  holding  that 
the  Act  entitled  "An  Act  to  Amend  the  Charter  of  the  City 
of  Wilmington,"  ratified  the  5th  day  of  March,  1897,  was 
unconstitutional  and  that  the  election  for  Aldermen  of  the 
City  of  Wilmington  held  on  thei  25th  day  of  March,  1897, 
was  invalid  and  that  the  old  Board  of  Aldermen  and  Mayor, 
who  were  the  plaintiffs,  and  their  aasociates  were  entitled  to 
hold  their  offices  until  their  successors  were  duly  elected 
and  qualified,  and  that  they  were  entitled  to  the  offices  of 
Mavor  and  Aldermen  of  the  Citv  of  Wilmington. 

From  this  judgment  the  several  sets  of  appellants  appealed 
to  the  Supreme  Court. 

On  the  pleadings  and  the  facts  agreed  the  contentions  of 
several  parties  were  as  follows: 

The  appellant  S.  P.  Wright,  claiming  to  be  Mayor,  and 
J.  G.  Nonvood,  B.  F.  Keith,  A.  J.  Hewlett,  D.  J.  Benson, 
H.  C.  Twining,  A.  J.  Walker  and  Elijah  M.  Green,  claiming 
to  be,  w^th  Owen  Fennell,  W.  E.  Springer  and  W.  E.  Yopp, 
the  Aldermen  of  said  City,  contended  that  the  Act  ratified 
the  fifth  of  March,  1897,  was  constitutional  and  valid  in  its 
entirety,  that  the  election  w^as  held  under  and  pursuant  to 
the  said  Act  and  was  a  valid  election,  and  that  thev  were 
then  elected,  (with  the  exception  of  H.  C.  Twining,)  and 
having  qualified,  elected  S.  P.  Wright,  Mayor,  who  resigned 


N.  C]  SEPTEMBER  TERM,  1897.  177 


Hakriss  v.  Wright. 


thereupon  as  an  Alderman,  when  they  elected  the  said 
Twining  an  Alderman  in  his  (Wright's)  place. 

The  appellants,  Walker  Taylor,  claiming  to  l)e  Mayor, 
and  W.  E.  Yopp,  Owen-Fennell,  W.  E.  S})ringer,  claiming 
to  be,  with  A.  J.  Walker  and  Elijah  M.  Green,  the  duly 
elected  Aldermen,  contended  that  the  Act  of  the  Legislature 
ratified  the  5th  day  of  March,  1897,  was  unconstitutional 
and  void,  in  so  far  as  it  conferred  power  upon  the  Clovernor 
to  appoint  one  Alderman  from  each  ward,  hut  was  constitu- 
tional and  valid  in  so  far  as  to  provide  for  the  election  of 
five  Aldermen;  that  the  election  was  held  under  the  said 
Act,  and  that  the  said  W.  E.  Yopp,  Owen  Fennell,  W.  E. 
Springer,  A.  J.  Walker  and  Elijah  M.  Green  were  duly 
elected  the  five  Aldermen,  and,  having  qualified,  a  majority 
of  them,  to-mit:  Yopp,  Fennell  and  Springer,  elected  the 
said  Walker  Taylor,  Mayor.' 

The  appellants,  H.  McL.  Green,  claiming  to  be  Mayor, 
and  James  C.  Munds,  W.  E.  Mann,  C.  L.  Spericer  and  Wash- 
ington Catlett,  claiming  to  be,  with  W.  E.  Yopp,  Owen  Fen- 
nell, W.  E.  Springer,  A.  J.  Walker  and  Elijah  M.  Green,  the 
Aldermen,  contended  that  so  much  of  the  Act  ratified  March 
5th,  1897,  as  devolved  upon  the  Governor  the  appointment 
of  one  Alderman  from  each  ward  was  null  and  void,  but  tlie 
remaining  portions  of  the  Act  are  good  and  valid;  that  the 
election  was  held  under  the  provisions  of  the  Charter  of  said 
City  and  Acts  amendatorv  thereof,  in  existence  before  the 
passage  of  the  Act  of  March  5th,  1897,  and  that  they,  with 
the  said  A.  J.  Walker  and  Elijah  M.  (Jreen,  were  duly 
elected,  and,  having  qualified,  tlicy  elected  H.  McL.  (ireen, 
Mayor. 

The  plaintiffs  (appellees),  W.  N.  Harriss,  claiming  to  be 
Mayor,  and  so  adjudged  to  be  by  the  Court  below,  and  W. 
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C.  Voii(41ahii,  Thos.  D.  Meares,  R.  W.  Hicks,  W.  H.  Nor- 
throp, J.  O.  Nixon,  Thos.  J.  Gore  and  D.  D.  Cameron, 
claiming  to  be,  and  so  adjudged  to  be,  with  A.  J.  Walker 
and  W.  E.  Springer,  the  legally  constituted  Mayor  and 
Aldermen  of  said  City,  contend,  that  the  Act  of  March  5th, 
1897,  is  unconstitutional  and  void  in  its  entirety;  that  the 
election  was  held  under  and  pui^suant  to  said  Act  and  is 
invalid;  that,  there  being  no  valid  election  held,  they  are 
entitled,  and  are  in  dutv  bound,  to  hold  the  offices  of  Mavor 
and  Aldermen  until  their  successors  are  legally  elected  and 
qualified. 

Mesffrs.  George  Bounfree  and  Iredell  Meares,  for  plaintiff's. 
Messrs.  Rkaud  &  Bryan,  for  defendants  (appellants). 

Faircloth,  C.  J.:  The  three  cases  of  Haniss  v.  Wright 
and  others  were,  by  consent,  consolidated  and  tried  as  one 
case.  Before  this  controversy  arose,  Hamss  and  others  were 
the  Mayor  and  Board  of  Aldermen  in  office;  and  they  insist 
that  they  are  the  rightful  owners  of  their  offices,  holding 
over  on  the  ground  that  there  has  l^een  no  valid  appoint^ 
ment  or  election  of  any  successors.  The  defendant,  Wright, 
claims  the  office  of  Mayor  of  the  citv  of  Wilmineton  bv  vir- 
tue  of  the  Governor's  appointment  under  the  authority  of 
the  Act  of  Assembly  of  1897,  Chapter  150,  ratified  March  5, 
1897.  The  defendants,  Taylor  and  Green,  severally,  with 
their  respective  Boards  of  Aldermen,  claim  said  offices  by 
reason  of  certain  elections  held  for  the  said  city  government. 
As  defendant  Wright  admits  ^that  he  has  no  right  to  said 
office  unless  said  Act  of  Assemblv  is  valid,  we  will  direct 
our  attention  first  to  his  contention. 

Under  our  system,  it  is  said  that  sovereign  power  resides 
wnth  the  people;  and  this  is  true,  so  far  as  sovereignty  can 
exist  in  human  afiairs.  In  England  we  understand  that 
Parliament  is  the  sovereign  power  of  the  countr}^     In  this 
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country  the  sovereign  people  have  established  national  and 
state  constitutions,  and  these  constitutions  are  the  supreme 
law  of  the  land.  They  have  divided  and  subdivided  the 
powers  of  government,  with  such  power  in  each  division  or 
department  or  branch  as  they  deemed  expedient  for  the 
good  of  the  public,  and  local  convenience  of  the  citizens. 
Among  these  is  the  legislative  branch,  invested  with  a  vast 
field  of  iK)wer,  and  in  fact  all  legislative  power  not  prohibited 
by  the  organic  law.  These  great  powers  are  exercised  within 
legislative  discretion,  and,  although  we  know  by  experience 
that  this  exercise  of  power  is  sometimes  abused,  yet  this 
seems  inseparable  from  the  nature  of  human  institutions. 
No  man  or  men  have  yet  been  able  to  establish  a  govern- 
ment capal)le  of  accomplishing  its  legitimate  ends,  and  also 
incapable  of  some  inconvenience  and  mischief  In  our  sys- 
tem a  prime  object  has  been  to  give  the  people  all  the  rights 
of  persons  and  things  that  are  consistent  with  such  restraint 
as  are  necessary  for  the  public  good  and  general  welfare, 
and  among  these  is  the  principle  of  local  self-government; 
and  we  were  impressed  by  all  the  parties  to  this  controversy, 
during  the  argument,  with  their  avowed  devotion  to  that 
principle.  Prior  to  1875  the  principle  of  local  self-govern- 
ment was  absolutely  safe  and  secure  by  provisions  of  the 
organic  law  of  the  State,  but  during  that  year  a  constitu- 
tional convention  convened,  and,  for  reasons  presumal)ly 
.satisfactory  to  itself,  amended  article  7  of  the  constitution, 
in  these  words:  **Section  14.  The  General  Assembly  shall 
have  full  power  by  statute  to  modify,  change  or  abrogate 
any  and  all  of  the  provisions  of  this  article,  and  substitute 
others  in  their  place,  except  sections  seven,  nine  and  thir- 
teen.'' Thus  was  placed  at  the  will  and  discretion  of  the 
Assembly,  the  political  branch  of  the  State  government,  the 
election  of  county  officers,  the  duty  of  county  commissioners, 
the  division  of  counties  into  districts,  the  corporate  powers 
of  districts  and  townships,  the  election  of  township  officers, 
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the  assessment  of  taxable  property,  the  drawing  of  money 
from  the  county  or  township  treasury,  the  entry  of  officers 
on  duty,  the  aj)pointment  of  Justices  of  the  Peace,  and  all 
charters,  ordinances,  and  provisions  relating  to  municipal 
eorporaticns.  These  important  subjects  were  fixed  and  dis- 
tinctly settled  in  the  constitution  before  the  adoption  of  said 
amendment,  and  the  present  controversy  is  one  of  the  prac- 
tical results  of  such  change  in  the  constitution.  With  the 
motives  and  wisdom  of  the  adoption  of  said  Section  14, 
Article  7,  this  Court  has  nothing  to  do. 

The  Act  of  1897,  Chapter  150,  to  amend  the  charter  of 
the  city  of  Wilmington,  provides  **that  there  shall  be  elected 
by  the  qualified  voters  of  each  ward  one  Alderman  only,  and 
there  shall  be  appointed  by  the  (lovernor  one  Alderman  for 
each  ward,  and  the  Board  of  Aldennen  thus  constituted  shall 
elect  a  Mayor  according  to  laws  declared  to  be  in  force  by 
this  Act,"  and  repeals  all  laws  in  conflict  with  this  Act.  Is 
that  Act  constitutional  or  void?  That  is  the  pivotal  point 
in  this  contention.  It  seems  not  to  be  denied  that  under 
Article  7,  Section  14,  the  Legislature  may  not  only  "modify, 
change  or  abrogate"  all  the  enumerated  Sections  of  said 
Article,  but  may  "substitute  others  in  their  place;"  but  it  is 
argued  that  the  Act  of  1897,  Chapter  150,  assumes  more 
power  than  is  authorized  by  Article  7,  Section  14.  How  it 
exceeds  the  authority,  is  not  clearly  pointed  out.  There  is 
no  limitation  on  the  power  in  siiid  Section  14,  and  we  have 
found  none  elsewhere  in  the  constitution.  Constitutions  are 
general  in  their  provisions,  and  do  not  enter  into  details. 
Certainly,  ours  has  not  done  so  in  this  instance.  It  is  urged, 
however,  that  the  exercise  of  the  power  now  claimed  under 
the  Act  would  infringe  upon  general  principles  of  law,  and 
would  deprive  the  peoj)le,  in  this  particular  resi>ect,  of  the 
power  of  local  self-government.  A  brief  answer  would  seem 
to  be,   ^^Lex  ita  scripta  est."     What  kind  of  substitute  could 
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the  Legislature  make  without  sulxjecting  iti^lf  to  the  same 
objection?  Let  us  suppose  that  in  ])ursuance  of  Section  14 
the  Legislature  should  "modify  and  change'*  Section  12  of 
Article  7,  and  insert  therein  these  words:  "There  shall  be 
elected  by  the  qualified  voters  of  each  ward  one  Alderman 
only,  and  there  shall  be  appointed  by  the  (Srovernor  one 
Alderman  for  each  ward."  The  validity  of  that  substitution . 
would  not  be  questioned.  Is  it,  then,  any  more  efficacious 
in  that  form  than  the  sa;ne  language  in  the  Act  under  con- 
sideration, each  i)rovisioii  depending  solely  upon  said  Sec- 
tion 14,  Article  7,  for  its  vitality?  The  people,  then,  by 
adoi)ting  Article  7,  Section  14,  have  clearly  invested  their 
representatives  in  tlie  Legislature  with  the  power  in  question, 
to  be  exercised  at  their  discretion,  with  which  the  Court  can- 
not interfere.  We  had  some  comment  on  Article  8,  Section 
4,  as  controlling  the  subject  l)efore  us.  That  Section  does 
refer  to  cities  and  towns,  by  it«  very  terms.  It  requires  the 
Legislature  to  provide  for  the  organization  of  cities  and 
towns,  and  to  restrict  the  powder  of  such  cities  and  towns  in 
the  particulars  therein  enumerated.  There  is  no  restraint 
upon  the  Legislature,  and  no  conflict  with  Article  7,  Section 
14.  This  Section  4  is  an  exact  copy  of  Article  8,  Section  9, 
of  the  constitution  of  New  York.  It  was  lield  in  that  State, 
and  several  others  having  the  same  constitutional  provision, 
that  what  the  restrictions  should  be  upon  the  enumerated 
powers,  and  how  they  shall  be  imposed,  are  subjects  left  to 
the  discretion  of  the  legislative  department,  with  the  exer- 
cise of  which  the  Courts  cannot  interfere.  We  are  led,  then, 
to  conclude,  upon  the  language  of  Section  14,  and  upon 
some  of  the  best  text  writers,  and  upon  the  recognition  of 
the  principle  we  are  announcing  by  this  Court,  that  the  Act 
of  1897,  Chapter  150,  is  constitutional  and  valid.  Mills  v. 
WilliamH,  33  N.  C,  558;  Dare  County  v.  Currituck  County, 
95  N.  C,  189;  Lilly  v.  Tayhyr,  88  N.  C.,  489;    Wood  v.  Toun 
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of  Oxford,  97  N.  C,  227;  McOyrmac  v.  Coniinisfdoners,  90 
N.  C,  441;  Brown  v.  Commmianers,  100  N.  C,  92;  Wallace 
V.  Trmte^H,  84  N.  C,  164. 

Much  of  the  learning  with  which  we  were  entertained  on 
the  argument  refers  to  the  law  prior  to,  and  unlike,  Article 
7,  Section  14.  Some  of  the  briefs  filed  draw^  in  question  the 
.  power  of  the  Legislature  to  delegate  its  authority  in  the 
premises  to  the  Governor,  as  is  done  in  the  Act  we  have  dis- 
cussed. This  cannot  now  be  seriously  disputed  in  North 
Carolina.  We  refer  to  one  case  which  fully  sets  that  matter 
at  rest,  and  which  has  been  followed  uniformly  in  other 
cases  and  to  the  same  effect.  Thompson  v.  Floyd,  47  N.  C, 
313.  The  Legislature,  when  not  prohibited,  acts  through 
agents,— either  individuals  or  corporate  bodies.  Practically, 
it  could  not  well  discharge  its  duty  without  such  agencies. 

Our  opinion  is  tliat  defendant  Wright,  and  his  Board  of 

Aldermen  are  the  rightful  owners  of  tlie  offices  in  the  city 

government  now  occupied  by  them. 

Reversed. 

Clark,  J.  (concurring):  I  concur  in  the  result,  but  not 
in  some  of  the  views  expressed  in  the  opinion.  Under  the 
amended  constitution  of  1875,  the  Legislature  felt  empow- 
ered to  elect  the  magistrates  for  each  county,  and  to  intmst 
them  with  the  duty  of  electing  the  County  Commissioners, 
and  this  was  acted  on  for  nearly  two  decades.  It  follows 
that  they  might  have  intrusted  to  such  magistrates  the  duty 
of  choosing  Town  Commissioners  as  well  as  County  Com- 
missioners, or  have  selected  and  empowered  the  Governor, 
or  other  agency,  instead  of  the  magistrates,  to  appoint  the 
Commissioners  of  Towns  and  Counties.  This  is  a  broad 
duty  to  be  intrusted  to  the  Legislature,  yet  the  constitution 
of  1875  clearly  gave  the  Legislature  unrestricted  powers  in 
such  matters.  I  am,  therefore,  of  opinion  that  the  Act 
empowering  the  Governor  to  appoint  a  portion  of  the  Town 
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Commissioners  of  Wilmington  was  within  the  scope  of  the 
powers  intrusted  to  their  discretion  by  the  constitution. 
Whether  it  is  more  the  subject  of  criticism  that  the  consti- 
tutional convention  of  1875  saw  fit  to  intrust  to  the  Legis- 
lature powers  over  local  government,  vast,  but  justifiable,  in 
their  opinion,  from  conditions  well  known  and  thoroughly 
considered,  and  which  were  ratified  by  submission  to  the 
ballot  box,  or  that  a  Legislature  which  deemed  that  such 
j)owers  were  no  longer  necessary  as  to  county  magistrates 
and  Commissioners,  should  ad()[)t  the  system  for  the  first 
time  as  to  one  or  two  municipalities, — this  is  for  considera- 
tion in  other  forums.  It  is  not  for  us  to  criticise,  but  to 
construe  what  has  been  enacted  bv  constitutional  conven- 
tions,  or,  within  their  powers,  by  Legislative  assemblies. 

Montgomery,  J.  (concurring):  I  concur  in  the  opinion 
of  the  Court  that  the  defendants  are  entitled  to  hold  the 
offices  they  are  now  in  the  possession  of  In  this  forum, 
however,  I  do  not  wish  to  be  considered  as  passing  any  crit- 
icism either  upon  the  action  of  the  convention  of  1875,  or 
that  of  the  (xeneral  Asstnnblv  of  1897,  in  its  enactment  of 
the  law  which  has  been  considered  bv  the  Court  in  this  case. 


J.   A.   FLEMING,   et.   al.    v.   D.  C.    McPHAIL,   et.   al. 
Practice — Appeal — Ccise  on  Appeal — Failure  to  Print  Exhibit, 

Where  an  appellant  fails  to  have  printed  as  a  part  of  the  record  on  appeal 
an  exhibit  which  was  made,  by  the  Judge  or  by  agreement  of  coun- 
sel, a  part  of  the  case  on  appeal,  the  appeal  will  be  dismissed. 

Civil  action  tried  l)efore  Mclvei%  ./.,  at  Spring  Term, 
1897,  of  Sampson  Superior  Court.  The  plaintiffs  appealed 
from  a  judgment  rendered  for  the  defendants  who  moved  in 
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this  Court  to  dismiss  the  a})peal  for  appellants'  failure  to 
print  an  "exliibit^'  which  was  made  a  part  of  the  case  on 
appeal. 

McHsrii.  F.  E.  Cooper  and  /'.  P.  Jone^,  for  plaintiffs  (ajv 
pellanis). 

M(tssi\H.  J.  L.  Stewart y  Allen  &  Dortch  and  Jcm/^.s  &  Boykin^ 
for  defendants. 

Clark,  J.:  If  exception  from  the  practice  regulating 
appeals  is  made  in  one  case  as  a  favor,  every  other  appellant 
has  the  right  to  argue  tliat  he  also  should  be  excepted,  if 
negligent.  The  consecjuence  will  be  that  the  time  of  the 
appellate  Court  which,  as  far  as  possible,  should  be  devote<l 
exclusively  to  hearing  aj)peals  upon  their  merits,  will  be  large- 
ly taken  up  with  the  discussion  of  mere  questions  of  practice 
raised  by  those  wlio,  having  from  indifference  or  negligence 
disregarded  the  regulations  which  govern  the  procedure  as 
to  appeals,  conceive  each  that  his  cause  should  be  made  an 
exception  to  the  rules.  It  is  necessary  to  have  some  rules 
of  procedure  as  to  appeals,  and  those  prescribed  by  statute 
and  by  this  Court  are  verv  few  and  veiT  plain.  The  onlv 
way  to  avoid  a  great  and  useless  loss  of  time  is  for  appel- 
lants to  obey  and  for  the  Court  impartially  and  rigidly  to 
observe  them  so  that  an  appellant  who  fails  to  do  so  may 
not  take  up  time  in  asking  to  be  made  an  exception. 

Tlie  rule  as  to  printing  the  necessiiry  portions  of  the 
record  was  made  for  the  benefit  of  litigants  and  to  expedite 
business,  and  the  necessity  for  adhering  to  it  has  been  often 
stilted  by  the  Court.  Horton  v.  Green,  104  N.  C.,  400; 
Hunt  v.  Railroad,  107  N.  C,  447;  Barneji  v.  Cranford,  119 
N.  C,  127.  Printing  the  judgment  and  the  issues  was  at 
first  left  to  depend  upon  whether  they  were  material,  but  so 
many  arguments  arose  as  to  whether  they  were  essential  and 
so  much  time  was  lost  in  this  way  which  should  have  been 
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devoted  to  hearing  the  meriis  of  causes,  (  Wiley  v.  Mining  Co., 
117  N.  C,  489)  that  the  rule  was  changed  (117  N.  C,  869) 
so  as  to  require  tlie  judgment  and  issues  to  be  printed  in  all 
cases.  Thnrber  v.  Loan  Association,  118  X.  C,  129.  As  to 
the  "case  on  appeal,"  that  is  always  reciuired  to  be  printed 
in  full.  When  an  "exhibit"  is  made  by  the  Judge  or  by 
agreement  of  counsel  a  "part  of  the  case  on  appeal"  it  must 
be  printed  since  thereby  it  has  been  declared  material.  To 
go  behind  such  order  of  the  Judge  or  such  agreement  of 
counsel  and  to  discuss  whether  such  exhibit  was,  notwith- 
standing, material  or  not  would  be  to  require  the  Court  to 
go  into  the  merits  of  the  case  to  consider  this  purely  inci- 
dental matter.  It  would  be  a  needless  consumption  of  time 
which  can  be  devoted  to  better  purposes  than  detaining 
counsel  here  in  other  causes  till  the  court  can  gravely  deter- 
mine  whether  a  i)arty  who  wished  to  save  the  petty  expense 
of  printing  a  part  of  the  case  on  appeal,  which  the  Judge  or 
his  own  agreement  had  held  material  enough  to  be  em- 
braced in  the  case  on  api)eal,  ought  to  have  printed  it  or 
not.  The  Court  has  heretofore  declared  that  it  will  not 
"delay  the  hearing  of  otlier  causes  to  hear  such  debate. 
Barnes  v.  Crawford,  supra,  in  which  it  was  said:  "Our  rules 
designate  the  parts  of  the  record  to  be  printed.  We  camiot 
accept  printing  ])arts  of  such  parts,  at  the  option  of  the 
appellant,  as  a  compliance." 

The  "case  on  appeal"  including  everything  ordered,  or 
agreed,  to  be  "made  a  part"  thereof  is  required  to  be  printed. 
Here,  "exhibit  "A"  was  made  a  part  of  the  case  on  appeal 
by  the  parties  themselves  who  settled  the  case  upon  agree- 
ment. The  appellant's  counsel  afterwards  chose  to  regard 
exhibit  "A"  as  immaterial  and  did  not  print  it.  The  appel- 
lee's counsel  asserts  that  it  is  material  to  the  hearing  of  the 
-appeal.     To  decide  between  them,   we  would  have  to  go 
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through  the  case.  Both  parties  assented  t^  its  being  ma- 
terial by  putting  it  in  as  a  part  of  the  **case  on  appeal". 
Not  having  printed  it,  the  appellant  has  not  complied  with 
the  requirements,  long  prescribed  and  unifonnly  observed 
by  the  Court  as  necessarj%  for  the  proper  dispatch  of  business 
here,  and  the  motion  to  dismiss  for  such  non-compliance 
must  be  granted. 

Appeal  dismissed. 


A    F.    BIZZELL  and  Wife  v.  M.   M.   McKINNON. 

Confrad — Trmtee  of  Naked    IVwsf — Hmhand  and  Wife — Ein- 

dence — Tibial. 

1.  Where,  in  the  trial  of  an  action  for  the  recovery  of  damages  for  breach  of 

contract  to  do  certain  work  and  place  certain  improvements  upon 
land  alleged  to  belong  to  the  plaintiffs,  the  defendant  having  admit- 
ted in  his  answer  that  the  plaintiffs  were  owners  of  the  pioperty  in 
fee,  the  widow  of  the  plaintiff  hiis'  and  (who  had  died  pending  the 
action)  introduced  a  deed  showing  that  the  husband  was  a  mere 
naked  trustee  for  her  benefit,  without  limitation  over  or  duties  to- 
perform;  Held,  that  tlie  introduction  of  such  deed  as  evidence  could 
not  prejudice  ihe  defendant  and  was  relevant  as  showing  that  by  the 
death  of  the  husband  the  surviving  plaintiff  became  entitled  to  the 
whole  amount  of  recovery. 

2.  Neither  the  trustee  of  a  naked  legal  trust  without  the  consent  of  tlie  cestui 

que  trui't,  nor  the  husband,  without  the  consent  of  the  wife,  having 
the  right  to  compromise  or  yield  a  right  already  accrued  of  the  C4'9tu% 
que  trust  or  wife,  a  letter  from  the  deceased  husband  of  the  surviv- 
ing plaintiff  in  an  action  for  damages  for  breach  of  a  contract  in 
relation  to  improvements  on  land  held  by  the  husband  in  trust  for 
the  wife,  which  w^as  offered  to  show  satisfaction  of  the  contract,  was 
properly  rejected. 

8.  In  the  trial  of  an  action  commenced  by  husband  and  wife  and  continued 
by  the  wife  after  the' death  of  the  former,  for  breach  of  a  contract  in 
relation  to  work  and  improvements  which  the  defendant  had  agreed 
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to  perform  and  make  upon  laud  held  by  the  husband  in  trust  for  hi» 
wife,  the  trust  being  a  punly  naked  and  legal  one  without  limitation 
over  or  duties  to  be  performed  by  the  trustee,  testimony  of  the  defend- 
ant concerning  conversations  or  transactions  with  the  husband  in 
reference  to  the  contract  and  its  satisfaction  was  properly  excluded, 
not  only  as  being  in  violation  of  Section  590  of  the  Code  but  for  the 
better  reason  that  deiendant  could  not  be  heard  to  show  that  the 
rights  of  the  wife  and  ctatui  que  trust  had  been  yielded  or  compro- 
mised by  her  husband  and  trustee,  and  on  the  further  ground  that 
there  was  no  evidence  that  the  husband  was  the  agent  of  the  wife  in 
the  transaction. 

Civil  action  for  the  recovery  of  damages  for  breach  of 
contract  tried  before  Mclver,  J.,  and  a  jury  at  September 
Term,  1897,  of  Richmond  Superior  Court.  There  was  ver- 
dict and  judgment  for  the  plaintiff  and  defendant  appealed. 

Messrs.  W.  U.  McNeill  and  Frank  McNeill^  for  plaintiff. 
Mr.  John  D.  IShaWj  for  defendant  (appellant). 

Montgomery,  J.:  This  action  was  brought  to  recover 
damages  for  an  alleged  breach,  on  the  part  of  the  defendant, 
of  a  contract  in  which  he  had  agreed  to  do  certain  work  and 
to  put  certain  imi)rovements  upon  a  tract  of  land  which  was 
alleged  in  the  complaint  and  admitted  in  the  answer  to  be 
owned  in  fee  by  the  plaintiffs  who  were  husband  and  wife. 
The  plaintiff  husband  died  during  the  pendency  of  the  suit 
and  before  the  trial.  The  surviving  plaintiff  introduced  a 
deed  to  tHe  land  described  in  the  complaint  from  J.  T.  Roper 
to  the  deceased  husband  in  w^hich  the  property  was  con- 
veyed to  be  held  in  trust  for  the  sole  and  separate  use,  bene- 
fit and  behoof  of  his  w4fe  and  her  heirs,  discharged  from  any 
debt,  obligation  or  contract  of  the  husband.  The  husband 
wa8  simply  a  trustee  for  his  wife  without  limitation  over,  or 
duties  to  be  performed.  The  defendant  objected  to  the  in- 
troduction of  the  deed  because  of  its  alleged  irrelevancy; 
first,  because  the  complaint  alleged  the  title  to  the  property 
to  be  in  the  i)laintiffs,  in  fee,  and  the  answer  admitted  it^ 
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and  therefore  the  title  was  not  in  issue;  and  second,  because 
it  tended  to  contradict  the  complaint.  The  counsel  of  the 
defendant,  here,  cited  as  an  authority  to  sustain  his  position 
the  ease  of  Satm  v.  Price,  110  N.  ('.,  572.  In  that  case  the 
plaintiff*  in  his  complaint  declared  on  a  contract  made  di- 
rectly with  the  defendants.  On  the  trial  he  undertook  to 
show  that  in  a  contract  between  the  defendants  and  another 
person  the  defendants  had  agreed  with  that  other  person, 
and  without  the  knowledge  or  consent  of  the  plaintiif,  to  pay 
to  the  plaintiff  the  amount  claimed  in  plaintiff's  complaint. 
The  testimony  was  admitted  in  the  Court  below  but  this 
Court  held  that  that  was  error,  for  the  reason  that  the  testi- 
mony, which  his  Honor  allowed  to  be  receiyed,  tended  to 
proye  a  different  contract  and  an  entirely  different  cause  of 
iiction  from  the  one  set  out  in  the  complaint. 

But  in  the  case  before  us  the  title  to  the  land  was  not  in 
issue;  neither  was  the  making  of  the  contract  as  set  out  in 
the  complaint,  for  the  contract  was  admitted  in  the  answer. 
The  only  (question  at  issue  was  whether  the  contract  had 
been  satisfied  by  the  defendant.  The  deed  introduced  on 
the  trial  and  the  complaint  were  not'  contradictory.  There 
was  conyeyed  in  the  deed  th^  legal  title  to  the  plaintiff  hus- 
band, while  the  w^iole  equitable  estate  yested  in  the  wife; 
in  that  sense  then  the  plaintiffs  were  at  the  time  of  the  filing 
of  the  complaint  the  owners  of  the  property  in  fee,  After 
the  deed  was  offered  in  eyidence  it  became  apparent  to  his 
Honor  that  what^yer  interest  the  deceased  plaintiff  and  hus- 
band might  haye  had  in  the  land  was  determined  at  his 
death,  and  that  the  wife  was  the  real  owner  of  the  property 
and  was  entitled  to  the  whole  of  any  recoyery  that  might  be 
had  in  the  action;  and  he  properly  allowed  it  to  be  read  in 
eyidence.  The  admission  of  the  deed  put  the  defendant 
under  no  disadyantage  whatsoeyer.  If  the  plaintiffs  had 
alleged  in  the  complaint  that  the  wife  was  the  owner  of  the 
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land  and  the  husband  the  simple  trustee  of  the  wife,  and 
the  defendant  had  answered  tliat  the  contract  was  made 
with  the  trustee  and  husband  and  that  the  wife  assented  to 
it,  he  would  have  had  still  to  show  that  she  agreed  to  the 
satisfaction  of  the  contract  as  set  up  in  the  defendant's  sworn 
answer;  and  the  letter  which  the  defendant  introduced  from 
the  plaintiff  husband,  tending  to  show  that  he  had  adjusted 
and  satisfied  the  contract  with  the  defendant,  could  not  be 
allowed  in  evidence  to  prove  acquiescence  and  consent  on 
her  part.  Neither  the  trustee  of  a  naked  legal  trust  without 
the  consent  of  the  ce.'^tui  que  trust,  nor  the  husband  without 
the  assent  of  the  wife,  would  have  the  right  to  compromise 
or  yield  a  right  already  accrued  of  the  cestui  que  trust  or 
wife.  Towles  v.  Fisher,  77  N.  C,  437.  If  it  could  be  said 
that  the  trial  in  this  case  was  not  strictly  regular  in  all  its- 
stages  yet,  upon  a  careful  review,  we  are  satisfied  that  no 
error  has  been  committed  w^hich  is  in  the  least  prejudicial  to 
the  defendant\s  interest,  and,  as  his  Honoris  course  saved 
time  and  expense  and  worked  out  substantial  justice,  the 
verdict  and  judgment  must  stand. 

The  conckision  at  which  we  have  arrived  upon  the 
question  of  the  admissibility  in  evidence  of  the  deed 
makes  it  unnecessary  for  us  to  discuss  the  remaining  ex- 
ception of  defendant,  except  the  two  in  reference  to  the 
offer  of  the  defendant  to  show  bv  himself  conversations 
and  transactions  with  the  deceased  plaintiff  and  husband 
in  reference  to  the  contract  and  its  satisfaction.  The 
plaintiff  's  objection  to  this  proffered  testimony  was  sus-^ 
tained  on  the  ground  that  it  was  in  viohition  of  Section  590 
of  The  Code.  His  Honor  was  right  in  refusing  the  testi- 
mony, but  we  think  the  true  ground  was  that  the  conversa- 
tion or  transaction  between  the  defendant  and  the  deceased 
plaintiff,  he  being  the  trustee  of  the  wife  and  the  trust  being 
a  purely  naked  and  legal  one  without  limitation  over  and 
without  duties  to  be  performed  by  the  tnistee,  could  not  be 


190  IN  THE  SUPREME  COURT.  [121 


McCaskill  v.  Graham. 


heard  to  show  that  the  rights  of  his  cestui  que  ivust  had  been 
yielded  or  compromised,  and  on  the  further  ground  that  the 
defendant  did  not  offer  to  show  that  the  husband  was  the 
agent  of  the  wife  in  the  transaction. 

There  is  no  error. 


J.    C    McCASKILL,     Administrator  of    Elizabeth    Graham,    deceased, 

V.  J.    P.    GRAHAM 

Judffrfwyit  in  Pnsonam — Judgment  in  Rent — Foreclosure  of 
Mortgage — Lien  of  Judgment — Right  of  Administrator  to 
Sell  Land  Conveyed  by  Intestate  Subject  to  Judgment  Lien. 

1.  An  administrator  has  no  right  to  sell  land  of  his  intestate  for  assets 

which,  subject  to  the  lien  of  a  judgment,  had  been  conveyed  by  the 
intestate,  unless  such  conveyance  had  been  made  to  defraud  creditors. 

2.  A  judgment  upon  a  note  i?i  jyersonam,  taken  at  the  same  time  with  a 

decree  of  foreclosure  of  a  mortgage  (or  judgment  in  rem\  is  final  and 
creates  a  lien  upon  all  the  property  of  the  judgment  debtor  in  the 
county  where  docketed  and  the  validity  of  the  judgment  on  the 
debt  is  not  affected  by  the  judgment  for  s*»le  of  the  land. 

3.  Where  one  buys  land  subject  to  a  judgment  lien  his  title  is  freed  from 

the  incumbrance  after  the  lapse  of  ten  years  from  the  date  of 
docketing. 

CiyiL  ACTION  to  sell  land  for  assets  tried  before  Coble ^  /., 
At  Fall  Term,  1897,  of  Robeson  Superior  Court.  From  a 
judgment  for  the  plaintiff  the  defendant  appealed. 

Messrs.  McNeill  &  McLean^  for  defendants  (appellants). 
No  counsel,  contra, 

FuRCHES,  J.:  Elizabeth  Graham  owed  the  plaintiff  a 
debt,  and  to  secure  the  payment  of  the  same  she  gave  him 
a  mortgage  on  a  part  of  her  land.  Upon  this  debt  and  to 
foreclose  this  mortgage,  the  plaintiff  brought  an  action  and 
at  Spring  Term,  1887,  of  Robeson  Superior  Court,  recovered 
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a  judgment  against  the  said  Elizabeth  for  $754.93  and  also 
judgment  of  foreclosure.  After  this  judgment  was  docketed 
in  Robeson  Countv,  Elizabeth  sold  and  conveyed  the  lands 
in  controversy  to  the  defendant  J.  P.  Graham.  This  land 
was  not  included  in  the  mortgage.  After  this  sale  and  con- 
veyance, and  in  1888,  the  said  Elizabeth  died  and  the  plain- 
tiff has  been  appointed  and  qualified  as  her  administrator. 
And  this  proceeding  is  brought  before  the  Clerk  of  the 
Superior  Court  to  sell  this  land  for  assets  to  pay  debts,  in 
which  the  plaintiff  claims  that  his  judgment  was  a  lien  on 
this  land  at  the  time  it  was  sold  to  the  defendant,  and  he 
seeks  to  follow  the  land  and  to  enforce  this  lien. 

Treating  the  plaintiff ^s  judgment  simply  as  a  debt  and 
Elizabeth  having  sold  the  land  before  her  death,  the  plain- 
tiff has  no  right  to  sell  it  for  assets,  unleas  he  alleges  and 
show's  that  the  sale  was  made  to  defraud  creditors,  and  this 
ho  does  not  allege.  Code^  Section  1446;  Heck  v.  Williams, 
79  N.  C,  437;  Pa.^chal  v.  Harris,  74  N.  C,  335. 

The  plaintiffs  judgment  having  been  docketed  before  the 
death  of  Elizabeth  and  before  the  date  of  defendant's  deed, 
it  created  a  lien  on  this  land,  if  it  was  a  final  judgment. 
The  defendant  contends  that  it  was  not  a  final  judgment 
and  created  no  lien;  that  it  was  an  equitable  action  to  fore- 
close a  mortgage,  and  the  judgment  was  only  interlocutory. 
In  this  defendant  is  mistaken.  It  was  an  action  in  persanam 
on  the  note,  and  in  rem  upon  the  mortgage,  which  is  allow- 
able under  our  Code  practice.  Ellis  v.  Hussey,  66  N.  C, 
501.  The  judgment  for  $754.93  was  a  personal  judgment 
and  was  final.  The  judgment  foreclosing  the  mortgage  was 
the  exercise  of  the  equitable  jurisdiction  of  the  Court,  and 
was  not  what  would  have  been  a  final  decree  in  equity,  and 
was  not  so  in  this  case.  But  the  final  judgment  on  the  note, 
which  would  have  been  the  judgment  at  law  under  the  old 
practice,   was  final  and  not  affected  by  the  equitable  judg- 
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nient  of  foreclosure,  lender  the  old  practice  before  The 
Code,  these  would  have  been  separate  judgments,  in  separate 
Courts,  and  the  taking  of  one  wotild  not  have  affected  the 
validitv  of  the  other.  And  aUhoutxh  thev  are  now  both  in 
the  same  Court  and  in  the  same  action,  that  does  not  change 
the  principles  w'hich  govern  them,  nor  does  it  affect  their 
validity.  We  must  therefore  hold  that  plaintiffs  judgment 
was  a  lien  on  the  land  in  controversy,  when  docketed. 

But  it  has  been  more  than  ten  years  since  the  taking  and 
docketing  of  this  judgment.  And  the  plaintiff's  lien  expired 
at  the  end  of  ten  years  from  the  date  of  docketing.  And 
the  defendant  having  bought  from  Elizabeth  (the  defendant 
in  plaintiff's  judgment)  his  title  became  freed  of  the  incum- 
brance of  the  lien  of  plaintiff's  judgment,  at  the  end  often 
years  from  the  docketing,  ^>piecr  v.  Gambill,  93  N.  C,  378, 
— this  proceeding  being  executionary  in  its  nature. 

There  is  error  and  the  judgment  below  is  reversed. 

Reversed^ 


J.   C.    McCASKILL  v.  J.   M  McKINNOX  and  Wife, 

Judgment — Final  Judgment — Decree  of  Fo rec I o,si ire  of  Mortgage 

— Statute  of  Limitations. 

1.  A  judgment  for  a  debt  including  an  order  for  the  sale  of  land  mort- 

gaged to  secure  the  same,  is  final  as  to  the  debt  at  the  time  when 
rendered  and  not  at  the  time  when  the  decree  confirming  the  sale  is 
made. 

2.  Where,  in  an  action   to  recover  the  amount  due  on  a  note  and  to  fore- 

close the  mortgage  securing  the  same,  judgment  was  rendered  on 
the  debt  at  September  Term/  1886,  of  a  Superior  Court  and  in  the 
judgment  an  order  was  made  directing  the  sale  of  the  land  which 
sale  was  reported  to  and  confirmed  at  June  Term,  1887,  of  the  Court 
and  the  proceeds  were  credited  on  the  judgment  at  the  latter  date; 
Held,  that  the  Statute  of  Limitations  began  to  run  at  the  date  of  the 
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money  judgment  in  September.  1886,  and  not  from  the  date  of  the 
confirmation  of  the  sale. 

3.  A  payment  on  a  judgment  does  not  arrest  the  running  of  the  Statute 

of  Limitations. 

4.  An  appeal  from  the  judgment  of  a  Clerk  of  the  Superior  Court  refusing 

leave  to  issue  execution  on  a  judgment  may  be  heard  by  the  resi- 
dent or  presiding  Judge  of  the  District  at  Chambers  ia  another 
County. 

This  was  a  motion  by  plaintiff  under  Section  440  of  TKe 
Code  for  leave  to  issue  execution,  heard  before  Coble,  J.,  at 
Chambers,  on  appeal  from  a  judgment  of  the  Clerk  of  the 
Superior  Court  of  Richmond  County. 

The  action  was  brought  to  Fall  (September)  Term,  1886, 
of  the  Superior  Court  of  Richmond  County,  N.  C,  the  Sum- 
mons in  which  was  served  Septeml)er  3rd,  188().  At  said 
Fall  (September)  Term,  1886,  the  complaint  was  filed, 
from  which  it  appears  that  the  action  was  brought  to 
recover  from  defendants  an  indebtedness'of  $8,000.00  and 
interest  due  by  their  joint  note,  secured  by  mortgage  deed 
executed  by  defendant's  to  the  plaintiff.  The  defendants 
having  failed  to  answer  within  the  time  prescribed  by  law, 
judgment  was  rendered  'against  them  and  in  favor  of  tlie 
plaintiff  for  the  amount  of  said  indebtedness  as  alleged  in 
the  complaint  at  said  Fall  (September)  Term,  1886,  of  said 
Court,  by  Judge  J.  A.  (lilmer.  And  it  was  ordered  in  the 
said  judgment  that  in  the  event  the  said  indebtedness  was 
not  paid  within  a  time  certain  fixed  by  the  (.'ourt,  the  land 
named  in  said  mortgage  deed  should  be  sold  to  satisfy  same. 
A  Commissioner  was  appointed  by  the  Court  with  directions 
to  report  to  the  next  Term,  and  in  the  same  judgment  it 
was  ordered  that  *'this  cause  be  retained  for  further  direc- 
tions." Default  having  been  made  in  the  payment  of  said 
indebt<^dness  so  ascertained  by  the  Court,  the  land  was  sold 
by  the  Commissioner  on  the  4th  day  of  April,  1887,  who 
made  his  report  of  sale  to  June  Term,  1887,  at  which  said 
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June  Term,  1887,  final  judgment  was  rendered  by  Walter 
Clark,  Judge  Presiding,  approving  and  confirming  all  that 
had  been  done  in  the  cause.  Both  judgments  were  duly 
docketed  and  indexed.  The  first  and  only  execution  issued 
on  this  judgment  by  J.  A.  CJilmer,  Judge,  Fall  Term,  1886, 
is  dated  21st  July,  1887.  The  case  appeared  regularly  on 
the  Civil  Issue  Docket  until  June  Term,  1887,  when  there 
was  final  judgment,  and  since  then  disappeared  from  the 
docket.  This  motion  for  leave  to  issue  execution  was  insti- 
tuted and  served  loth  dav  of  Februarv,  1897.  The  balance 
due  on  siiid  judgment  is  still  unsiitisfied  and  due  plaintiff. 
The  defendant,  John  M.  McKinnon,  died  insolvent,  pending 
this  api>eal  in  Supreme  Court,  and  {)laintifi' elects  to  proceed 
only  against  the  co-defendant,  M.  H  McKinnon. 

The  Clerk  denied  the  motion  and  plaintiff"  appealed  to  the 
Judge  who  sustained  the  judgment  of  the  Clerk  and  plain- 
tiff'appealed. 

Mr.  J.  F.  P(n/fi(\  for  plaintiff'  (ai)pellant). 
Mr.   W.  II.  Xraf,  for  defendant. 

Cl.vuk,  J.:  Judgment  was  rendered  at  September  Term, 
188H,  in  favor  of  the  i>laintiff'  against  the  defendant  to 
recover  the  sum  of  S.SJHK)  and  interest  and  decreeing  the 
foreclosure  of  the  mortgage  which  had  been  executed  to 
secure  the  debt.  At  June  Term,  1887,  the  Commissioner 
ap]>ointeil  under  tlu*  decree  of  foreclosure  made  his  report 
which  was  confirmtnl  and  he  was  directed  to  credit  the  afore- 
siiid  judgment  with  the  sum  of  $1,000  i-ealized  at  the  fore- 
closln^e  Side  and  to  make  title  to  the  purchaser. 

This  was  a  motion  under  Sin^tion  440  of  The  Code  tor  leave 
to  issue  execution,  made  Ix^fore  the  Clerk  of  Richmond 
County  on  the  loth  i>f  Februarv,  1807,  and  heard  on  appeal 
by  the  Judge  at  Chamln^rs  in  Carthage,  Moore  County. 

The  i>laintitt'  contends  that  the  judgment  at  September 
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Term,  1886,  was  interlocutory  only,  and  that  there  was  no 
final  judgment  till  June  Term,  1897,  and  hence  that  he  is 
not  barred  by  the  Statute  of  Limitations,  Code^  Section  152, 
(1).  But  the  judgment  at  Fall  Term,  1886,  was  final  as  to 
adjudging  the  recovery  of  money,  and  it  is  only  for  the 
recovery  of  the  unpaid  part  of  the  sum  therein  adjudged 
that  execution  is  moved  for.     The  judgment  of  September, 

1886,  wjis  "retained  for  further  directions"  and  interlocutory 
only  as  to  the  foreclosure,  and  upon  the  final  judgment 
rendered  as  to  that  at  June  Term,  1897,  no  execution  is  now 
asked,  or  indeed  could  be  asked.  It  was  the  conclusion  of 
that  matter  and  left  nothing  which  could  be  done  by  an 
execution,  if  issued  now.  An  action  on  the  judgment  would 
be  barred  {McDonald  v.  Dlcknon,  85  N.  C,  248)  but  notwdth- 
standing  the  lien  of  the  judgment  has  ceased,  a  motion  to 
issue  execution  thereon  would  not  be  barred  if  execution 
had  been  regularly  issued  once  in  every  period  of  three 
years.  William.^  v.  MuUh,  87  N.  (\,  159.  But  here  the 
record  shows  that  no  execution  had  issued  since  July,  1887. 
Lyth  V.  Lyilf,  94  N.  C,  683. 

The  payment  entered  upon  the  judgment  at  June  Term, 

1887,  did  not  arrest  the  running  of  the  Statute.  McDonald 
V.  Dickson,  87  N.  (■.,  404;  Huf/hes  v.  Boone,  114  N.  C.  54. 

The  appeal  from  the  Clerk  could  be  heard  at  (chambers 
in  another  County.  Ledbetter  v.  Pinner,  120'N.  C,  455. 

Affirmed. 
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A.    W.    HAMER    V.  L.   C.   McCALL. 

IjHiifllf/rd  and   Ihuiyit — Entoppel — Laitdlord^n  Lien — Personal 

Property  Ejcircpt ion. 

A  Ufimnt  hiiinfi;  cKU^pped  from  denying  that  the  party  from  whom  he  leased 
Im  hiA  landlord  and  entitled  to  the  rents,  cannot  escape  the  land- 
lord'H  Hen  by  claiming  his  personal  property  exemption- out  of  the 
crops. 

Civil  action  tried  l)efore  Mclvei^  J.,  and  a  juiy  at  Fall 
T(tnn,  1897,  of  Richmond  Superior  Court.  There  was  a 
Vi'rdict  with  ju(l;i:uient  thereon  for  the  plaintiff  and  defend- 
ant iLpp(*ah>d. 

Mr,    WnUn'  IL  Ncal,  for  plaintiff'. 

Mr,  John  IK  Sh(tn\  Jr.,  for  defendant  (appellant). 

FcHciiKH,  J.:  The  plaintiff  rented  a  farm,  a  mule  and 
farming  iiuphMuents  to  the  defendant  for  the  year  1895. 
Tlie  \vn\s  not  heing  paid,  as  plaintiff  alleged,  he  brought 
tills  aetion  for  the  unpaid  rents,  in  which  he  claimed  a  land- 
lord's liiMi  upon  the  defendant's  crop  raised  on  the  land  so 
rented  to  the  delendant. 

The  ilefendant  answered  and  denied  that  he  owed  the 
phuntitVanytlnng,  and  allegiMl  that  the  farm,  the  mule  and 
the  impK^neitts,  so  ivnted»  Monged  to  the  plaintiff's  wife; 
tluU  she  is  tlead,  having  died  in  August,  1895,  and  that 
theiv  has  Ihvu  no  administration  on  her  estate;  sets  up  a 
eouuteiM^laiuK  denies  that  plaintitl'is  entitled  to  a  lien  on 
hi>  etx^p,  t^ven  if  it  is  tinuul  tliat  he  owes  him  anything  on 
the  ii^ut,  atul  elaiius  the  eivp  as  a  jH^rsiMial  proi)erty  exemp- 
tion. 

The  jury  lind  that  thoix^  is  $.i;>.9S  still  due  on  the  rents, 
and  while  tlieiv  aiv  lUher  exwptions  taken  in  the  record  it 
s^vnis  to  us  that  they  dejvnd  u{H>n  the  plaintitTs  right  to 
e*aim   thes<^   nnus  as   lauvlKnxl,     I'jKni   the  death   of  the 
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wife,  these  rents  became  a  part  of  the  wife's  personal  estate, 
and  the  legal  title  could  only  pass  to  the  plaintiff  as  her 
administrator.  Xichohon  v.  CominmionerHj  119  N.  C,  20; 
118  N.  a,  38. 

But  defendant  having  leased  this  land  and  other  property 
from  the  plaintiff  became  his  tenant,  and  as  between  them 
he  is  estopped  to  deny  that  the  plaintiff  is  his  landlord  and 
entitled  to  the  rents.  The  [)laintiff  being  the  landlord  and 
the  defendant  his  tenant,  it  must  follow  that  the  law  of  land- 
lord and  tenant  applies,  and  the  plaintiff  accjuired  a  lien  on 
the  crops  for  the  payment  of  the  rents.  The  plaintiff  having 
a  lien  on  the  crop  for  the  payment  of  the  rents,  the  defend- 
ant was  not  entitled  to  have  his  personal  property  exemp- 
tion out  of  the  crops  until  the  rents  were  paid.  The  judg- 
ment of  the  Court  below  is 

Affirmed. 


A.  W.  HAMER  V.  L.  C.  McCALL. 


»•• ••. 


Practice — Motimi  in  Superior  Court  to   set  aside  Magistrate's 
Execution  and  Order  of  Sale — Jurisdiction. 

The  Superior  Court  has  no  jurisdiction  of  an  original  motion  to  set  aside 
an  execution  and  order  of  sale  granted  by  a  Justice  of  the  Peace. 

The  plaintiff  obtained  a  judgment  before  a  Justice  of  the 
Peace  against  the  defendant,  as  his  tenant,  for  rents  and 
advances.  The  defendant  appealed  to  the  Superior  Court 
but,  having  given  no  bond  to  stay  execution,  the  Justice  of 
the  Peace  issued  execution  and  an  order  for  the  sale  of  the 
crops  and  other  personal  property  subject  to  plaintiffs  lien 
as  landlord.  At  February  Term,  1897,  of  Richmond  Supe- 
rior Court,  before  Cohk^  J.,  the  defendant  made  a  motion  to 
set  aside  the  execution  and  order  of  sale  and  to  require  the 
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Sheriff  to  pay  over  to  him  the  fund  in  his  hands  arising 
from  such  sale.  The  motion  was  denied  and  defendant 
appealed. 

Mr.  Walter  II.  Xml,  for  plaintiff. 

Mr.  John  I).  ShaWy  Jr.,  for  defendant  (appellant). 

FrRCHES,  J.:  The  merits  of  this  action  are  discuss^nl  and 
determined  in  the  alxne  api)eal  hy  defendant  in  the  same 
case. 

This  ap])eal,  as  we  understand  it,  is  from  the  judgment  of 
the  Sui)erior  Court  refusing  defendant's  motion  to  set  aside 
and  vacate  an  execution  and  order  of  sale  made  by  the  jus- 
tice of  the  peace  who  tried  the  case.  This  is  an  original 
motion  made  in  the  Su])erior  Court  for  the  first  time.  The 
Court  had  no  jurisdicticm  and  the  motion  was  properly 
refused.     Baiky  v.  Ilcfifrr,  KH  N.  C.,  r^l^H;  Berdnpi/  v.  IIarri% 

68  N.  c,  m. 

Affirmed. 


STATE    on    relation    of    L.    P.    ('ROMAKTIE    v.    C.    P.    PARKER, 
Z.   G.   THOMPSON.   W.    K.    ANDEHS  and   C.    W.    LYON. 

Quo  Warranto — Practice — Misjoinder  of  Ca}ii<cs  of  Action — 
Miijoindcr  of  Partiea — Onnnmnity  of  Interests — Dirisioii 
of  Action. 

1.  A  complaint  setting  up  separate  causes  of  action  against  several  parties, 

among  whom  tliere  is  no  community  of  interests,  is  demurrable  on 
the  ground  of  misjoinder  of  causes  of  action  and  of  parties. 

2.  The  complaint  in  an  action  in  the  nature  of  quo  it  a  rran  to  a,gninst  several 

members  of  a  Board  of  County  Commissioners,  alleging  that  the 
defendanis  held  their  offices  bv  different  tenures,  from  different 
sources  and  had  forfeite;!  them  by  different  acts,  is  demurrable  on 
the  ground  of  a  misjoinder  of  distinct  causes  of  action,  the  action 
being  direct^jd  not  at  the  power  or  authority  of  the  Board  to  act  as 
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auch  but  at  the  separate  right  of  each  individual  defendant  to  remain 
a  member  of  the  Board. 

3.  ^^  here  there  is  not  only  a  misjoinder  of  distinct  causes  of  action  but  also 
a  misjoinder  of  parties  having  no  community  of  interests,  the  action 
cannot  be  divided  under  Section  272  of  Thi  Code  which  permits 
division  only  when  the  causes  alone  are  distinct. 

Civil  action  in  the  nature  of  quo  irarmntOy  lieard  before 
Mclver,  J.,  at  Fall  Term,  1897,  of  Bladen  yui)erior  Court, 
on  coini)laint  and  demurrer. 

The  complaint  was  as  follows: 

*4.  The  plaintiff  comj^lains  and  alleges  that  he  is  a 
resident  citizen,  property-owner  and  tax  i)ayerof  the  County 
of  Bladen,  and  as  such  lias  an  interest  in  having  the  offices 
of  said  countv  lawfullv  filled. 

2.  That  he  has  filed  bond  and  obtained  leave  of  the 
Attorney -(Tcneral  of  the  State  to  bring  this  proceeding  in 
accordance  with  the  statutory  reciuirenients. 

3.  That  on  Tuesdav,  after  the  first  Mondav  in  November, 
189(),  at  an  election  dulv  held  in  the  Countv  of  Bladen, 
Stat€  of  North  Carolina,  pursuant  to  the  statute  for  the 
election,  among  other  officers,  of  three  County  Connnissioners 
for  Bladen  countv  for  the  term  of  two  vears  from  the  first 
Monday  in  December,  189(),  the  said  defendants,  Z.  (t. 
Thompson  and  W.  K.  Anders,  received  a  majority  of  the 
legal  votes  for  the  said  office  of  County  Connnissionei>^  and 
were  dulv  elected. 

4.  That  on  the  11th  day  of  November,  1S90,  at 
Chaml>ers  in  ('arthage,  N.  C.,  his  Honor,  James  1).  Mclver, 
resident  Judge  of  the  Seventh  Judicial  District  of  North 
Carolina,  which  district  includes  the  county  of  Bladen, 
appointed  the  defendants,  C.  P.  Parker  and  C.  W.  Lyon, 
additional  Connnissioners  for  the  county  .of  Bladen,  pui-suant 
to  Section  5,  Chapter  135,  Laws  of  189/5,  the  order  of  their 
appointment  Ixnng  duly  recorded  in  order  and  decree 
docket  of  the  Superior  Court  of  Bladen  county  on  page  loO. 
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5.  On  the  first  Mondav  in  December,  1896,  said  defend- 
ants,  duly  qualified  as  County  Commissionei*s  of  Bladen 
county  by  taking  tlie  oath  of  oflice  and  being  duly  inducted 
into  said  oftice  of  County  Commissioners  and  are  now  holding, 
exercising  and  performing  the  duties,  powers  and  functions 
of  said  office. 

6.  That  on  the  first  Monday  in  June,  1897,  being  the 
seventh  day  thereof,  the  defendants,  Z.  G.  Thompson,  C. 
W.  Lyon  and  one  John  Fred  Croom  proceeded  to  elect  and 
did  elect  themselves  members  of  the  Board  of  Education  for 
the  count V  of  Bladen. 

7.  That  on  the  first  Monday  in  July,  1897,  being  the 
fifth  day  thereof,  the  said  John  Fred  Croom  having  reftised 
to  qualify,  the  said  defendants  proceeded  to  elect  and  did 
elect  the  defendant,  W.  K.  Anders,  a  member  of  the  Board 
of  Education  for  the  countv  of  Bladen. 

8.  That  on  the  fii^st  Monday  in  July,  1897,  being  the 
fifth  day  thereof,  the  defendants,  Z.  G.  Thompson,  C.  W. 
Lyon  and  \V.  K.  Anders  duly  qualified  as  members  of  the 
Board  of  Education  of  Bladen  county  by  taking  the  "oath  of 
office  and  a.s.suming  the  duties,  powers  and  functions  thereof 
and  are  now  holding,  exercising  and  performing  the  duties, 
powers  and  ftinctions  thereof 

9.  That  since  the  said  fifth  day  of  July,  1897,  the  said 
defendants,  Z.  (4.  Tliompson,  (^  W.  Lyon  and  W.  K.  Andei's 
have  continued  to  hold  two  offices  or  places  of  trust  or  profit 
under  tlie  State  of  North  Carolina  and  to  exercise  and  per- 
form the  duties,  functions  and  jmwers  thereof  contrary  to 
Section  7  of  Article  14  of  the  Constitution  of  North  Carolina. 

10.  That  said  Section  5  of  Chapter  135  of  the  Acts  of 
tlie  (jeneral  Assembly  of  1895  was  rej)ealed  by  Section  1  of 
Chapter  3(j()  of  the  Acts  of  the  (leneral  Assembly  of  1897, 
thereby  abolishing  the  office  of  additional  Commissioners 
for  the  counties  which  had  applied  for  and  obtained  the 
appointment  of  the  same. 
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11.  That  the  said  C.  P.  Parker  continues  to  hold  the 
said  office  of  County  Commissioner  and  exercise  and  perform 
the  powers,  duties  and  functions  thereof,  ahliough  said  office 
was  abolished  by  Section  1  of  Chapter  366  of  the  Acts  of  the 
General  Assembly  of  1897. 

12.  That  said  defendants  now  unlawfully  hold  and  exer- 
cise  the  functions,  duties  and  powers  of  said  office  of  County 
Commissioners  which  were  vacated  and  abolished  by  the 
repeal  of  Section  5  of  Chapter  135  of  the  Acts  of  the  Gen- 
eral Assemblv  of  1895  and  whicli  was  vacated  and  forfeited 
by  said  defendant's,  Thompson,  Lyon  and  Anders  when 
they  accepted  and  duly  qualified  and  were  inducted  Into 
the  second  office,  that  of  member  of  the  Board  of  Education 
for  Bladen  county  in  controvention  of  Section  7  of  Article 
14  of  the  Constitution  of  this  State,  that  no  person  who 
holds  any  office  or  j)lace  of  trust  or  profit  under  this  State 
^hall  hold  or  exercise  any  other  office  of  trust  or  profit  under 
the  authority  of  this  State. 

•  13.  That  said  defendants  have  been  requested  to  vacate 
said  office  of  County  Commissioners,  but  they  declined  to  do 
so  and  persist  in  unlawfully  holding  and  exercising  the 
duties,  powers  and  functions  thereof 

14.  That  said  proceeding  is  brought  in  the  interest  of  the 
people  of  the  State  to  prevent  the  unlawful  holding  and 
exercising  the  duties,  functions  and  powers  of  said  office  of 
County  Commissioner  bv  siiid  defendants  contrary  to  the 
Constitution  of  the  State  of  North  Carolina. 

15.  That  the  offices  of  County  Commissioner  and  mem- 
ber of  the  Board  of  Education  are  both  offices  of  trust  and 
profit  under  the  State  of  North  Carolina,  created  and  held 
under  the  Acts  of  the  General  •  Assembly  of  this  State. 
Wherefore  the  plaintiff  prays  judgment;  that  the  defendants 
are  not  entitled  to  hold  the  office  of  County  Commissioner, 

and  that  they  be  ousted  and  removed  therefrom;  for  the  cost 
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of  this  action;  for  such  other  and  further  relief  as  mav  be 
just  and  proper.'* 

The  demurrer  was  as  follows: 

"1.  That  the  c()nij)laint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  in  that,  according  to  the  facts  as 
stated,  the  defendants  are  rightfully  holding  the  offices  of 
County  Connnissioners  of  Bladen  county,  and  properly 
exercising  the  duties  thereof. 

2.  That  there  is  an  improper  joinder  of  actions,  as  each 
of  the  defendants  holds  an  office  as  a  member  of  the  Board 
of  Commissioners,  independent  and  separate  from  the  office 
of  other  members  of  said  Board,  and  an  action  cannot  be 
brought  against  several  ])ersons  to  try  the  right  to  different 
offices. 

3.  That  it  appears  from  the  complaint  that  the  defend- 
ants, C.  \V.  Lyon,  W.  K.  Anders  and  Z.  T.  Thompson 
accepted  the  places  of  members  of  the  Board  of  Education  of 
Bladen  county  after  thev  had  been  duly  elected  and  (luali- 
tied  as  members  of  the  Board  of  Commissioners  of  said 
county,  and  while  they  were  holding  said  offices. 

4.  That  the  office  of  Board  of  Education  is  not  an  office 
in  contemplation  of  Article  14,  Section  7,  of  the  Constitution 
of  North  Carolina,  but  is  one  of  the  offices  designated  in  the 
proviso  to  said  Section,  viz:  a  Connnissioner  for  special 
purposes. 

T).  That  it  appears  from  the  complaint,  and  the  Article 
of  the  Constitution  therein  cited,  that  if  the  office  of  Board 
of  Education  is  incompatible  with  the  office  of  County  Com- 
missioner, the  office  of  County  Commissioner  is  not  forfeited 
by  accepting  the  office  of  Board  of  Education,  but  that  hold- 
ing the  office  of  County  Commissioner  they  could  not  accept 
or  hold  any  other  office.'* 

The  demurrer  was  sustained  and  plaintiff  appealed. 
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MesHTs.  R.  S.  White  and  X.  A.  ASinclair,  for  plaintiff 
(appellant). 

Mr.  C.  C\  Lijon^  for  defendant. 

DouoLAS,  J.:  This  is  an  action  in  the  nature  of  quo 
warranto  against  the  defendants  to  oust  them  from  their 
offices  as  Count v  Commissioners  of  the  county  of  Bladen. 
The  complaint  alleged  that  the  defendants,  Thompson  and 
Anders,  had  been  duly  elected  as  such  Connnissioners,  but 
had  forfeited  said  offices  by  their  acceptance  of  the  office  of 
members  of  the  Board  of  Education;  that  the  defendants, 
Parker  and  Lyon,  were  aj)pointed  additional  Commissioners 
under  the  provisions  of  Section  5,  Cliapter  135  of  the  Laws 
of  18U5,  and  lost  all  right  to  said  offices  by  the  repeal  of  said 
Secti(m  by  Cliapter  oOi)  of  the  Laws  of  1897;  and  that  the 
defendant  Lyon,  in  addition  to  having  lost  said  office  of 
Commissioner  by  the  rejieal  of  said  Section,  forfeited  it  by 
accepting  the  office  of  member  of  the  Board  of  Education. 
It  is  alleged  that  the  defendants  not  (mly  accej)ted  member- 
ship on  tlie  latter  Board,  but  elected  themselves  thereto  by 
their  votes  as  Countv  Connnissioners. 

It  will  thus  be  seen  that  the  defendants  held  the  offices 
from  which  thev  are  souo:ht  to  be  ousted  bv  different  tenures 
and  from  difi'erent  sources,  were  elected  and  appointed 
thereto  at  different  times  and  forfeited  their  offices,  if  they 
are  forfeited,  by  iUffcrent  acts. 

The  acceptance  of  another  office  l)y  one  Connnissioner 
could  not  affect  the  tenure  of  any  other  Conunissioner.  The 
defendants  denuirred,  among  other  grounds,  for  "That  there 
is  an  improper  joinder  of  actions,  as  each  of  the  defendants 
holds  an  office  as  a  member  of  the  Board  of  Commissioners, 
independent  and  separate  from  the  office  of  other  members 
of  said  Board,  and  an  action  cannot  be  brought  against 
several  persons  to  trs'  the  right  to  different  offices."  The 
demurrer  was  properly  sustained.     Section  267  of  The  Code 
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specifies  what  causes  of  action  may  be  joined,  and  expressly 
states  that  **the  causes  of  action  so  united  must  all  belong  to 
one  of  these  classes,  and,  except  in  actions  for  the  foreclosure 
of  mortgages,  must  affect  all  the  parties  to  the  action." 
Land  Co.  v.  Beafty,  09  N.  C,  329;  Logan  v.  Wallw,  76  N.  C, 
416;  Street  v.  Tuck,  84  N.  C,  605;  Doughty  v.  Railroad,  78 
N.  C,  22;  Hodges  v.  Railroad,  105  N.  C,  170. 

The  action  at  bar  comes  within  none  of  the  enabling 
elauses  of  that  Section.  There  is  no  community  of  interests 
between  the  defendants.  The  acceptance  of  another  office 
by  one  would  in  no  way  affect  the  right  of  any  of  the  others, 
as  no  two  are  claiming  the  same  office.  The  action  does 
not  go  to  the  power  or  authority  of  the  Board  to  act  in  ^ny 
way  as  a  Board,  but  to  the  separate  right  of  each  individual 
defendant  to  remain  a  member  of  that  Board.  The  right 
of  the  defendant  Parker  cannot  depend  upon  the  acceptance 
of  additional  offices  bv  the  three  other  defendants,  as  he  has 
accepted  no  such  office;  while  the  fact  that  he  obtained  his 
appointment  from  the  Judge  had  nothing  whatever  to  do 
with  the  tenure  of  those  elected  by  the  people. 

As  in  this  case  there  is  not  only  a  misjoinder  of  distinct 
causes  of  action,  but  also  a  misjoinder  of  parties  having  no 
communitv  of  interests,  the  action  cannot  be  divided  under 
Section  272  of  The  Code,  which  permits  division  only  where 
the  causes  alone  are  distinct.  Mitchell  v.  Mitchell,  96  N.  C, 
14.  As  this  action  cannot  be  maintained  as  now  constituted, 
and  cannot  be  divided,  we  do  not  see  how  the  plaintiff  could 
be  benefitted  by  leave  to  amend,  even  if  granted.  The 
judgment  below  is  affirmed. 

Affirmed. 
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JOHN  CULBRETH   v.  W.  H.  DOWNING. 

Action  for  Damages — Trespass — Statute  Changing  Remedy — 
Limitation,  Statute  of — Reasonable  Time  in  which  to  Bring 
Action. 

1.  The  Legislature  may  change  the  remedy  and  the  Statute  of  Limitations 

which  applies  to  the  remedy,  by  e.xtending  or  shortening  the  time 
for  beginning  an  action;  provided,  in  the  latter  case,  a  reasonable 
time  is  given  for  the  commencement  of  the  action  before  the  Statute 
works  a  bar.  . 

2.  The  * 'reasonable  time"  for  beginning  an  action  on  a  cause,  the  statutory 

limitation  of  which  has  been  shortened  by  the  Legislature,  is  held  to  be 
*'the  balance  of  the  time  unexpired  according  to  the  law  as  it  stood 
when  the  amending  act  is  passed,  provided  it  shall  never  exceed  the 
time  allowed  by  the  new  statute." 

Civil  action  for  damages  for  ponding  water  on  land^ 
tried  before  CobU,  J.,  at  April  Term,  1897,  of  Cumberland 
Superior  Court.  On  the  trial  his  Honor  intimated  that  the 
action  was  barred  and  plaintiff  submitted  to  a  non-suit  and 
appealed. 

Messrs,  J.   C.  &  S,  H.  MacRae,   for  (appellant). 
Mr.  N.    W.  Ray,  for  defendant. 

Faircloth,  C.  J.:  This  action  was  instituted  to  recover 
damages  for  ponding  water  on  plaintiff's  land  by  reason  of 
obstruction  in  a  ditch  running  through  defendant's  land, 
which  ditch  had  for  a  long  time  carried  off  such  water.  It  was 
admitted  that  the  obstructions  w^re  in  the  ditch  in  March, 
1892.  On  March  8,  1895,  the  Legislature  enacted  Act  1895, 
Chapter  165,  that  The  Code,  Sec.  155(3)  be  amended  by  ad- 
ding, '*And  when  the  trespass  is  a  continuing  one,  such  action 
shall  be  commenced  within  three  years  from  the  original 
trespass,  and  not  thereafter."  His  Honor  intimated  that 
the  action  was  barred  and  the  plaintiff  submitted  to  a  non- 
suit and  appealed. 

For  the  purposes  of  this  case  the  original  trespass, was  in 
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March,  1892,  and  at  the  passage  of  said  Act  of  1895,  Chap- 
ter 165,  on  March  8,  1895,  three  years  from  the  trespass  in 
March,  1892,  had,  within  a  few  days,  expired.  Prior  to  the 
passage  of  said  Act,  in  such  cases,  the  lapse  of  20  years  was 
necessary  to  bar  the  action,  when  the  presumption  of  a  grant 
would  arise.     Parker  v.  Railroad,  119  N.  C.,  677. 

The  Legislature  may  change  the  remedy  and  the  Statute 
of  Limitations,  which  api)lies  to  the  remedy,  by  extending 
or  shortening  the  time,  provided  in  the  latter  case  a  reason- 
able time  is  given  for  the  commencement  of  an  action  before 
the  Statute  works  a  bar.  Nichok  v.  Railroad,  120  N.  C, 
495;  Terry  v.  Anderson,  95  U.  S.  Rep.,  628. 

This  is  the  extent  to  which  this  Court  has  heretofore  gone, 
and  any  more  rigid  rule  would  seem  to  be  unconstitutional. 
This  rule  leaves  open  the  question  in  each  case,  what  is  a 
reaw)iable  time,  and  that  is  objectionable  because  it  is  attend- 
ed with  uncertainty  in  the  minds  of  litigants  and  the  pro- 
fession. 

We  therefore  hold  that  a  reasonable  time  shall  be  the 
balance  of  the  time  unexpired  according  to  the  law  -is  it 
stood  when  the  amending  Act  is  passed,  provided  it  shall 
never  exceed  the  time  allowed  bv  the  new  Statute.  For 
example,  if  the  action  would  have  been  barred  in  six  years, 
and  four  years  have  elapsed  before  the  amending  Act,  then 
two  vears  more  would  be  a  reasonable  time.  If  three  vears 
time  would  bar  the  action  and  the  three  years  have  elapsed, 
as  in  the  present  case,  before  the  amending  Act  is  passed, 
then  three  years  thereafter  would  be  the  limit  and  no  more, 
and  this  rule  will  apply  to  all  other  periods  of  limitation  on 
actions. 

This  rule  is  reasonable  and  just,  as  neither  party  will  be 
deprived  of  such  remedy  as  he  had  when  the  cause  of  action 
arose,  and  neither  should  take  any  advantage  by  the  amend- 
ing Act.  The  plaintiff  then  can  maintain  this  action,  which 
commenced  at  April  Term,  1896.  Error. 
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JOHN   HATWOOD   v.  THE   TOWN   OF  FAYETTEVILLE. 

Action  to  Recover  Taxes  l^idauifully  Collected — Invalid  Tax — 
Tax  Paid  Through  Mistake — Demand  for  Bepayment — Stat- 
ute of  Limitations. 

1.  The  provision  in   Section  84,  Chapter  137,  Acts  of   1887.    requiring 

demand  for  the  repayment  of  invalid  taxes  to  be  made  within  thirty 
days  after  payment  is  mandatory. 

2.  An  action  begun  in  July,  1894,  for  the  recovery  of  invalid  taxes  paid  In 

1890  and  several  years  previous,  is  barred  by  The  Code,  Section  155 

8.  Where  taxes  dre  repaid  under  a  mistake  of  fact,  demand  for  repayment 
must  be  made  within  thirty  days  after  the  mistake  is  discovered. 
(Acts  1887,  Chapter  187,  Section  84.) 

CiVH.  ACTION  for  the  recovery  of  taxes  paid  by  j)laiiitifi' 
under  a  mistake  of  fact,  conunenced  in  a  Court  of  a  Justice 
of  the  IVace  and  tried  on  a|)i)eal  before  ('obk\  J.,  and  a  jury, 
at  >ray  Tenn,  1897,  of  CrMHERLANi)  Suj)erior  Court.  There 
was  a  verdict  for  the  defendant  and  from  the  judgment 
thereon  the  j)Uiintiff  appealed. 

Messrs.  C.  W.  Broadfoot  and  S.  77.  McRae,  for  phxintiff, 
(appellant,) 

Mr.  77.  Mel).  Robinson,  for  defendant. 

Faircloth,  C.  J.:  This  action  was  instituted  on  Julv 
16,  1894,  to  recover  taxes  paid  to  the  town  of  Fayetteville, 
annuallv,  from  1873  to  1890,  inclusive  of  the  latter  vear. 
The  allegation  is  that  said  taxes  were  invalid  by  reason  of 
plaintiff's  property  being  outside  of  the  town  limits,  and 
that  he  paid  said  taxes  under  a  mistake  as  to  the  latter  fact. 
The  payment  of  the  taxes  and  said  mistake  are  admitted,  but 
the  defendant's  liability  is  denied.  The  defendant  pleads 
the  Act  of  Limitations  in  such  actions  as  the  present  and 
avers  other  matters  raising  very  important  (juestions. 
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The  Act  of  1887,  Chapter  137,  Section  84,  declares  that 
any  person,  claiming  that  the  tax  levied  is  for  any  reason 
invalid,  after  paying  the  same,  may,  at  any  time  within 
thirty  days  after  such  payment,  demand  the  same  ft*om  the 
authorities  for  whose  l>enefit  it  was  levied,  and  if  the  same 
be  not  refunded  within  ninety  days  he  may  sue  for  the 
amount.  The  defendant  also  relies  on  the  three  years  lim- 
itations  on  actions.  Code,  Section  155.  The  plaintiff*  dis- 
covered the  mistake  of  fact  in  1892.  By  operation  of  the 
above  statute  it  is  plain  that  the  plaintiff**s  right  of  action 
for  the  alleged  cause  is  barred.  In  Railroad  v.  Reidnnlle, 
109  N.  C,  494,  it  was  held  that  the  provision  in  the  Act  of 
1887,  Chapter  137,  Section  84,  requiring  demand  to  be 
made  within  thirty  days,  is  mandatory,  and  that  no  action 
can  be  maintained  without  making  the  demand  within  the 
prescribed  time,  and  that  such  requirement  extends  to  all 
taxes. 

We  are  unable  to  see  from  the  record  before  us  when  the 
plaintiff's  demand  was  made.  If  it  was  just  prior  to  com- 
mencing his  action,  that  was  too  lat€.  The  burden  of 
showing  that  the  demand  was  made  within  thirty  (30)  days 
after  the  mistake  w^as  discovered  in  1892,  was  upon  the 
plaintiff",  and  that  fact  does  not  appear  in  the  record  and 
the  action  is  barred  on  that  ground. 

With  this  conclusion,  it  would  serve  no  useful  purpose  to 
coilsider  the  graye  matters  presented  by  the  defendant's 
answer.  In  fact  the  plaintiff's  counsel  did  not  desire  that 
we  should  do  so. 

Affirmed. 
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T.  H.  McNeill  v.  george  fuller  et  aL 

Action*  for  t^iecific  Performance — Siile  of  Decedenfs  Real 
Estate — Purchase  of  I)eredei}fs  Land  hy  Administrator — 
Color  of  Title — Adverse  Possession — Landlord  and  Tenant 
—  Vendor  arid  Purchaser — Statute  of  Frauds — Accounting  by 
Administrator. 

1.  Where  A,  au  administrator,  asked  a  bidder  to  attend  the  sale  by  him  of 

bis  intestate's  land  and  to  make  the  property  bring  its  value  and 
told  him  that  if  he  did  not  have  the  money  to  pay  tlie  price  he  (the 
administrator)  would  get  it  for  him,  and  soon  after  the  sale  A,  as 
administrator,  made  a  deed  to  the  bidder  who,  three  days  later,  re- 
conveyed  to  A  individually,  and  no  money  passed  between  the  par- 
ties; Held,  that,  notwithstanding  A  claimed  that  the  land  was  not 
bid  oflP  for  him  at  the  sale,  the  just  inference  was  that  A  purchased 
it  through  his  agent,  the  bidder. 

2.  Where  an  administrator,   in  making  a  report  of  the  sale  of  personalty, 

stated  that  the  proceeds  were  insufficient  to  pay  the  debts;  that  in- 
testate died  seized  of  certain  land  in  which  the  widow  claimed  a  dower, 
and  that  she  and  the  heirs  desired  to  have  the  land  out'iide  of  the 
dower  sold  to  pay  debts,  but  no  summons  was  issued  or  served  on 
the  heirs  making  them  parties  and  no  order  of  sale  was  made;  Held, 
that  while  the  allegations  contained  in  such  report  might  have  suf- 
ficed as  an  informal  complaint,  if  proper  parties  had  been  made  and 
an  order  of  sale  had  followed,  yet,  in  the  absence  of  such  parties  and 
order,  the  allegations  were  not  sufficient  to  sustain  a  sale  of  the  land 
by  the  administrator. 

3.  Where  an  administrator  procured  a  bidder  to  buy  his  intestate's  land  at 

an  unauthorized  sale  and  the  bidder  immediately  reconveyed  to  the 
administrator  individually,  and  no  money  passed  at  either  transac- 
tion; Held,  that  the  bidder's  deed  to  the  administrator  was  color  of 
title  without  reference  tothe  lack  of  the  administrator's  authority  to 
sell  or  to  the  character  of  the  transaction. 

4.  For  the  purposes  of  acquiring  title  by  prescription  the  possession  of  a 

tenant  or  of  a  purchaser  under  a  bond  for  title,  is  the  possession  of 
the  landlord  or  of  the  vendor  respectively. 
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6.  While  a  bargainee  of  land  is  not  bound  to  take  a  defective  title  from  his 
bargainor,  it  is  not  necessary  that  tlie  latter  should  have  a  perfect 
title  at  the  date  of  the  contract  to  sell,  but  it  is  sufficient  if  the  title 
is  perfect  at  the  time  the  contract  is  attempted  to  be  enforced  by 
either  party  thereto. 

6.  A  party  to  a  contract  for  the  purchase  of  land,  who  has  given  his  notes 

for  the  purchase  price,  is  at  the  wrong  end  of  the  contract  to  plead 
or  take  advantage  of  the  Statute  of  Frauds  when  the  vendor,  who 
has  executed  no  bond  for  title,  is  nevertheless  able  and  willing  to 
•  convey  a  good  title. 

7.  An  administrator  who  procured  a  bidder  to  buy  his  intestate's  land  at  a 

sale  made  by  himself  as  administrator  and.  after  making  a  deed  to 
the  bidder,  took  a  reconveyance  to  himself  individually,  (no  money 
having  passed  in  either  transaction)  and  reported  to  the  Court  that 
the  land  fetched  a  certain  sum.  is  chargeable  with  such  sum  and  in- 
terest from  the  date  of  the  sale  although  he  disclaimed  purchasing 
the  land  on  his  own  account  and.  immediately  after  the  con- 
veyance to  himself,  contracted  to  sell  to  other  parties  at  a  less 
price. 

Civil  action  for  the  enforcement  of  a  contract  for  the 
purchase  of  land  tried  before  Coble^  /.,  and  a  jury  at  April 
Term,  1897,  of  Cumberland  Superior  Court.  There  was 
a  verdict  for  the  defendant  and  from  the  judgment  thereon 
plaintiff  appealed. 

Mr.  H.  L.  Cook,  for  plaintiff  (appellant). 
Mr.  N.  W.  Bay,  for  defendant. 

FuRCHES,  J.:  This  is  an  action  for  specific  performance, 
in  the  nature  of  a  foreclosure.  The  plaintiff  alleges  that  he 
is  the  administrator  of  one  Feiiner  Fuller,  deceased,  and  as 
such  administrator  he  procured  an  order  of  Court,  sold  the 
land  in  controversy,  to  pay  debts  of  his  intestate;  that  at  said 
sale  Marion  Stephens  became  the  purchaser  at  the  price  of 
|260;  that  he  did  not  get  Stephens  to  bid  off  the  property 
for  him,  but  he  asked  Stephens  to  attend  to  the  sale  and 
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make  the  property  bring  its  value,  and  that  he  told  Stephens 
if  he  did  not  have  the  monev  to  pav  for  the  land  that  he 
would  get  the  nionej^  for  him;  that  soon  after  the  sale  and 
on  the  9th  of  March,  1884,  he  made  Stephens  a  deed  for 
the  land,  and  on  the  12th,  three  days  thereafter,  Stephens 
made  him  back  a  deed  for  the  same  land.  That  in  this 
transaction  there  was  no  money  passed,  Stephens  paid  him 
nothing  and  plaintiff  paid  Stephens  nothing. 

It  was  argued  here  for  the  plaintiff  that  this  land  was 
not  purchased  for  him  by  Stephens,  but,  taking  these  facts 
as  shown  by  his  own  testimony,  the  Court  might  well  have 
instructed  the  jury  that  it  was  purchased  by  the  plaintiff 
throi^gh  his  agent,  Stephens. 

We  have  never  been  called  uj)on  to  consider  a. more  care- 
lessly managed  estate  by  an  administrator,  nor  a  more  de- 
fective proceeding  to  sell  real  estate.  We  are  satisfied  from 
an  examination  of  the  records  offered  in  evidence  that  there 
never  was  any  summons,  petition  or  complaint,  nor  order  of 
Court  to  authorize  the  plaintifiF  to  sell  this  land.  We  are 
satisfied  that  the  only  thing  the  plaintiff  ever  did,  looking 
to  a  sale  of  the  real  estate  of  his  intestate,  is  contained  in  a 
statement  made  in  his  report  of  the  sale  of  the  personal  prop- 
erty in  which  it  is  stated  that  the  personal  property  was  in- 
sufficient to  pay  intestate's  debts  and  that  he  died  seized 
and  possessed  of  this  and  some  other  real  estate;  and  "that 
the  widow  and  heirs  are  desirous  to  have  the  remainder  of 
the  real  estate  sold  to  make  assets  to  pay  the  indebtedness  of 
the  estate."  This  is  made  after  stating  that  the  widow 
claimed  the  home  place  as  her  dower. 

This  might  be  treated  as  a  very  informal  complaint,  but 
sufficient  to  sustain  a  sale,  properly  and  honestly  made,  if 
there  had  been  proper  parties  made  and  an  order  of  sale. 
But  none  of  this  was  ever  done.  The  heirs  at  law  of  Fenner 
Fuller  were  never  made  parties.     No  summons  was  ever 
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issued  bringing  them  into  Court  and  no  order  of  sale  was 
ever  m^de.  We  are  satisfied  of  this.  Therefore,  the  Court 
must  treat  this  pretended  sale  of  the  plaintiff,  at  which  he 
in  law  became  the  purchaser,  as  a  nullity  and  as  passing  no 
title.  If  the  case  ended  here,  the  judgment  of  the  Court 
below  would  be  affirmed. 

But  on  the  12th  day  of  March,  1884,  Marion  Stephens 
makes  a  deed  to  the  plaintift  conveying  this  land  to  him  in 
fee  simple,  and  this  deed  has  been  probated  and  registered. 
The  plaintiff  testifies  that  the  defendants  rented  this  prop- 
erty from  him  and  were  his  tenants,  and  on  the  7th  day  of 
April,  1885,  they  made  a  contract  with  him  for  the  pur- 
chase of  said  land;  that  at  that  time  thev  executed  to -him 
their  notes  for  $150  each  and  he  executed  a  bond  to  make 
them  a  title  on  the  payment  of  these  notes,  they  being  for 
the  amount  of  the  agreed  price  they  w^ere  to  pay  him  for  the 
land.  He  also  alleges  and  swears  that  said  notes  have  never 
been  paid,  and  that  he  is  ready  and  able  to  make  such  title 
upon  the  payment  of  the  purchase  money. 

The  deed  from  Stephens  to  the  plaintiff  was  color  of  title, 
without  reference  to  the  want  of  authority  of  plaintiff  to  sell 
to  Stephens.  And  the  jx)ssession  of  the  defendants,  first  as 
his  tenants,  and  then  under  a  contract  to  purchase,  was  the 
possession  of  plaintiff.  The  possession  of  a  ven4ee,  holding 
under  a  bond  for  title,  is  the  possession  of  the  vendor. 
Bradslier  v.  Hightoxver^  118  N.  C,  399.  This  possession 
having  commenced  in  the  Spring  of  1884,  and  continuing 
until  now,  ripened  the  colorable  title  from  Stephens  into  a 
perfect  title  in  the  plaintiflF,  unless  there  are  parties  inter- 
ested in  the  land  who  are  under  disabilities.  There  seems 
to  have  been  two  of  the  children  of  Fenner  Fuller  who  were 
minors  in  1884.  But  the  youngest  of  them  is  26  years  old 
now,  having  been  13  in  1884. 

A  purchaser  is  not  bound  to  take  a  defective  title  from  his. 
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bargainor;  nor  is  a  bargainor  bound  to  have  a  perfect  title 
at  the  date  of  the  contract  to  sell.  It  is  sufficient  if  the  title 
is  perfect  at  the  time  it  is  attempted  to  be  enforced  either  by 
the  bargainor  or  the  purchaser.  Hobson  v.  Buchanan^  96 
N.  C,  444. 

Upon  this  undisputed  evidence  as  to  the  Stephens  deed 
and  the  continuous  possession  of  the  defendants,  it  would 
seem  that  it  would  have  been  proper  for  the  Court  to  have 
charged  the  jury  that,  if  they  believed  the  evidence,  the 
plaintiff  was  the  owner  of  the  land  and  could  make  a  good 
title  to  the  same;  that  the  defendants  had  contracted  to  pur- 
chase the  same  of  him  at  the  price  of  $300,  secured  by  the 
notes  offered  in  evidence;  that  there  was  a  l>ond  for  title  from 
plaintiff  to  defendants.  But  if  there  was  no  bond,  the  de- 
fendants are  at  the  wrong  end  of  the  contract  to  plead  or 
take  advantage  of  the  Statute  of  Frauds.     Taylor  v.  Russell, 

119  N.  C,  30. 

But,  as  the  case  goes  back  for  a  new  trial,  other  facts  may 
be  developed  by  the  defendants.  They  may  prove  that  they 
did  not  buy  or  that  there  have  been  such  transactions  be- 
tween them  and  the  plaintiff  as  to  show  that  they  have  not 
continued  to  hold  said  land,  as  his  bargainee. 

We  think  it  is  time  the  plaintiflt'  had  settled  his  intestate^s 
estate.  And  as  he  reported  the  sale  to  the  Court  that  the 
land  brought  $330,  he  is  chargeable  with  this  sum  and  in- 
terest thereon  from  the  date  of  the  sale,  when  Stephens  bid  it 
off,  to  the  date  of  his  settlement.     Highsmith  v.  Whitehursty 

120  N.  C,  123.  And  if  the  plaintiff  does  not  settle  the 
estate  and  properly  account  for  this  amount,  we  can  see  no 
reason  why  defendants  may  not  be  entitled  to  the  two-fifths 
of  this  amount,  as  a  payment  or  counter  claim  on  their  pur- 
chase indebtedness,  provided  they  set  up  this  defence. 
There  is  error. 

New  trial. 
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JOHN  C.  McCASKILL  v.  M.  McKINNON  and  wife. 

Action  to  Foreclose  Mortgage — Mortgage — Privy  Examinatioiv 
of  Married  Waiiian — Presence  of  Husband — Duty  of  Officer 
taking  Privy  Examination  of  MaiTied  Woman — Equitable 
Lien  on  Married   Woman's  Land  for  Husband's  Debts 

1.  In  the  trial  of  an  issue  as  to  whether  a  marrifd  woman  had  been  privily- 

examined  separate  and  apart  from  her  husband,  touchinj^  her  free 
and  voluntary  consent  to  the  execution  of  a  mortgage  signed  by  her. 
her  own  testimony  that  she  did  not  declare  such  consent  to  the 
examining  officer  but  objected  to  s'gning  the  instrument  and  signed 
it  only  after  her  husband  told  her  to  do  i>o,  and  testimony  of  the  exam- 
ining officer  that  he  did  not  explain  the  paper  or  the  nature  and 
purpose  of  the  privy  examination  or  question  her  as  to  her  fiee  con- 
sent, and  other  testimony  showing  that  the  husband  was  in  sight  and 
hearing  of  his  wife  and  the  officer  during  the  pretended  examination, 
constituted  evidence  proper  to  be  submitt-ed  to  the  jury  upon  the 
issue. 

2.  Where,  in  the  trial  of  an  issue  whether  a  married  woman  voluntarily 

executed  a  mortgage  and  was  privily  examined  separate  and  apart 
from  her  husband  touching  her  voluntary  execution  thereof,  it  ap- 
peared that  the  examining  officer,  purporting  to  have  taken  her 
acknowledgment,  represented  her  as  stating  that  she  signed  the  same 
freely  and  voluntarily  and  the*evidence  was  all  directed  to  what  she 
said  at  the  time  of  the  examination,  it  was  not  error  to  instruct  the 
jury  that  if  she,  upon  her  examination,  did  not  state  to  the  officer 
that  she  signed  the  mortgage  freely  and  voluntarily,  the  jury  should 
answer  the  issue  in  the  negative. 

3.  It  is  the  duty  of  an  officer,   when  taking  the  privy  examination  of  a 

married  woman  as  to  her  voluntary  execuiion  of  an  instrument,  to 
explain  the  same  to  her  and  to  sec  that  the  provisions  of  the  Statute 
are  strictly  complied  with;  otherwise  such  examination  is  invalid. 

4.  A  married  woman  whose  husband  was  threatened  with  the  sale  of  his  own 

land  under  mortgage,  consented  to  sell  and  convey  her  own  land  to 
the  mortgagee  in  settlement  of  the  mortgage  upon  her  husband's 
land  of  which  she  was  to  become  the  owner.  The  deed  by  which 
she  conveyed  her  land  de>cribed  it  as  her  own  land,  and  the  recited 
consideration  was  applied  without  her  knowledge  to  the  credit  of  a 
debt  of  her  husband  other  than  that  secured  by  the  moitgage.  Sub- 
sequently, the  mortgagee  sold  her  husband's  land  and  procured  it  to 
be  bid  in  for  the  wife  and  conveyed  to  her  and  attempted  to  take  a 
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reconveyance  by  way  of  mortgage  for  the  original  debt  for  wbich 
it  was  mortgaged  and  another  debt  owed  by  the  husband.  The 
mortgage  was  invalid'by  reason  of  the  want  of  a  privy  examination 
of  the  wife  as  to  her  voluntary  execution  of  the  same.  Held^  that 
the  creditor  has  no  equity  to  have  his  debt  declared  a  lien  upon  the 
land,  since  the  wife  had  bought  it  with  her  own  separate  estate  and 
had  not  authorized  its  value  to  be  applied  otherwise  than  to  the 
satisfaction  of  the  mortgage  on  the  land  which  she  so  bought 

Civil  action  tried  before  Coble,  J.,  and  a  jiirv^  at  April 
Term,  1897,  of  Richmond  Superior  Court.  There  was  a 
verdict  for  the  defendants  and  from  tlie  judgment  thereon 
plaintiff  appealed. 

Mes»rs.  J.  F.  Payne,  Frank  McNeill,  and  Shepard  &  Bmhee, 
for  appellant. 

Messrs.  McRae  &  Day,  and  J.  D.  Shaw,  Jr.,  for  defendants. 

• 

FuRCHKS,  J.:  This  action  is  to  foreclose  a  mortgage  which 
plaintiff  alleges  the  defendantvS,  McKay  McKinnon  and  wife 
Grace  H.  McKinnon,  executed  to  him,  dated  August  28, 1886. 
The  land  conveyed  in  this  mortgage  belonged  to  the  fn)ie 
defendant  and  was  to  secure  an  indebtedness  of  the  hus- 
band McKav  McKinnon. 

The  record  in  this  case  is  voluminous,  containing  many 
exceptions  involving  questions  as  to  com[>etcncv  of  evitlence 
admitted  and  rejected — the  question  of  agency — ^tmd  the 
right  of  the  agent  to  apply  money  in  his  hilnds  as  such 
agent  to  the  ])ayment  of  his  individual  indebtedness.  Among 
the  many  questions  presented  by  the  record  there  are  two, 
•the  solution  of  which  will  determine  the  rights  of  the  par- 
ties. This  being  so,  we  proceed  to  consider  them  and  there- 
by avoid  the  consideration  of  a  great  many  other  (questions 
presented  by  the  appeal. 

It  is  denied  bv  the  defendants  that  the  privv  examination 
of  the  feme  defendant  was  taken  as  to  the  mortgage  the    . 
plaintiff  now  seeks  to  foreclose.     If  it  was  not,  the  i)laintiff 
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cannot  have  a  judgment  of  foreclosure.  Plaintiff  says  that  if 
this  is  so  he  is  entitled  to  an  ecjuitable  lien  on  the  land  for 
the  payment  of  his  debt.  The  jury  found  that  the  private 
examination  of  the  feme-covert  was  not  taken  to  the  mortgage. 
This  settles  the  matter  of  plaintiff ^s  right  to  foreclose,  unless 
there  has  been  error  committed  bv  the  Court  in  the  evidence 
admitted  or  rejected,  or  in  the  instructions  given  to  the  jury. 

The  evidence  offered  upon  this  issue,  as  to  whether  Mrs. 
McKinnon  w^as  privily  examined  or  not,  was  that  of  D.  A. 
Patterson,  the  Justice  w^ho  made  the  certificate  of  privy 
examination,  and  of  McKay  McKinnon,  the  husband  of  the 
feme  defendant,  and  her  own  testimonv.  There  are  no  ex- 
ceptions  to  Patterson's  evidence,  and  while  there  were  excep- 
tions to  the  evidence  of  both  McKinnon  and  his  wife,  there 
were  none  to  their  evidence  on  this  issue.  This  being  so,  if 
there  was  evidence  upon  which  the  jury  might  rea^sonably 
find  the  issue  in  the  negative,  this  finding  must  stand. 

The  witness  Patterson  among  other  things  testified  that 
^*after  Mr.  McCaskill  and  Mr.  McKinnon  retired,  the  witness 
read  over  the  certificate,  or  started  to  read,  and  thinks  he 
read  it.  She  wanted  to  explain  something,  or  wanted  wit- 
ness to  explain  something,  witness  don't  remember;  some- 
thing witness  didn't  know  anything  about.  Mr.  McKinnon 
came  back  to  the  door  and  told  her  it  was  all  right,  or  words 
to  that  effect.  The  matter  dropped  right  there;  there  was 
no  more  said  and  witness  signed  the  paper.  McKinnon 
came  to  the  parlor  door;  witness  and  Mrs.  McKinnon  were 
inside  the  parlor;  there  was  a  hall  and  door  from  hall  to 
parlor;  witness  was  from  the  parlor  door  several  feet." 

The  feme  defendant  testified  that  plaintiff,  witness  Patt^r- 
s(m,  her  husband  and  herself  were  all  at  her  house;  that  she 
and  Patterson  weva  in  the  parlor,  and  plaintiff  and  her 
husband  were  in  the  parlor,  or  in  the  piazza;  were  part  of 
the  time  in  one  place  and  then  in  the  other.     She  says  she 


N.  C]  SEPTEMBER  TERM,  1897.  217 


McCa8kill  v.  McKinnon. 


"(lid  not  execute  the  deed  freely  and  voluntarily;  did  not 
tell  Mr.  Patterson  that  she  signed  the  deed  freely;  she 
objected  to  signing  the  mortgage.  After  she  raised  an 
objection,  she  signed  it;  after  she  raised  objection  don't  think 
Mr.  Pattei-son  asked  her  if  she  signed  it  freely  and  volun- 
tarily;  don't  think  anything  was  said  while  witness  was  in 
the  parlor;  shp  could  see  plaintiff  and  Mr.  McKinnon.  Mr. 
McKinnon  was  certainly  where  he  could  see  her  during  the 
whole  of  the  time.  She  recollects  signing  the  mortgage; 
after  she  wrote  her  name  to  the  paper  she  never  told  Mr. 
Patterson  or  any  one  elsi»,  that  she  signed  it  freely  and  vol- 
untarily.*' 

The  husband,  McKay  McKinnon  testified  that  **Mi-s. 
McKinnon  and  Mr.  Patterson  were  in  the  parlor  about  6  or 
7  feet  from  where  witness  was  on  the  piazza;  she  refused  to 
sign  the  mortgage;  witness  heard  her  tell  Mr.  Patterson  so; 
witness  was  in  hearing  distance  all  the  time  and  in  sight  of 
them,  was  sitting  in  the  window;  they  had  some  trouble 
about  signing  it  in  there,  and  witness  and  McCaskill  went 
in  the  parlor  before  she  signed  it  and  witness  told  her  to 
sign  it;  witness  and  McC'askill  were  both  present;  she  did'nt 
state  that  she  signed  it  voluntarily  and  ft-eely,  after  they 
went  back,  and  there  were  no  more  (}ucstions  asked  her 
about  it;  she  just  signed  it,  and  Mr.  Patterson  signed  his 
name,  and  they  all  came  out." 

The  plaintiff  McCaskill  testified:  **N()tes  and  mortgage 
were  signed  by  the  defendants,  and  after  that  Mr.  McKinnon 
and  witness  retired  to  the  piazza;  witness  could  not  hear 
what  Mr.  Patterson  and  Mrs.  McKinnon  said,  and  Mr. 
McKinnon  was  out  there  with  witness." 

There  is  some  conflict  in  this  evidence  between  the  plain- 
tiff and  the  other  witnesses,  Patterson,  McKinnon  and  wife 
•Grace.     But  not  8s  to  what  occurred  between  Patterson  and 
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the  feine  defendant,  as  the  plaintiff  swears  that  he  was  not 
in  the  parlor  and  -could  not,  and  of  course  did  not  hear 
what  took  place.  But  whatever  conflict  there  may  be,  it 
was  a  matter  for  the  jury  to  consider  and  determine  what 
the  truth  of  the  matter  was,  and  not  for  us.  The  onlv 
question  that  comes  to  us  for  our  determination  is  whether 
the  evidence  was  such  as  the  Court  should  have  submitted 
this  issue  to  the  jury  upon,  and  we  are  of  opinion  it  was. 

But  plaintitl' contends  that  if  there  was  sufficient  evidence 
to  carry  this  issue  to  the  jury,  there  was  error  in  the  Judge's 
charge  in  submitting  it  to  the  jury.  We  therefore  re])ro- 
duce  the  entire  charge  of  the  Court  upon  this  issue,  believ- 
ing this  to  be  entirely  fair  to  the  plaintiff,  which  is  as 
follows: 

"The  3rd  issue  is — 

'Did  (irace  H.  McKinnon  freelv  and  voluntarilv  execute 
the  mortgage  described  in  the  complaint,  and  was  she  pri- 
vately examined,  separate  and  a])art  from  her  husl)and, 
touching  her  voluntary  execution  of  the  same?' 

"The  certificate  of  the  Justice  of  the  Peace  to  the  mortgage 
states  that  the  fone  defendant  was  examined  separate  and 
apart,  from  her  husband  touching  her  voluntary  execution 
of  the  same,  and  that  she  stated  that  she  did  sign  the  mort- 
gage freely  and  voluntarily,  without  fear  or  compulsion  on 
the  part  of  her  said   husband  or  of  any  other  person,   and 

that  she  did  at  the  time  she  was  so  examined   freelv  and 

« 

voluntarilv  consent  thereto. 

"The  jury  are  instructed  that  tlie  certificate  of  the  Justice 
of  the  Peace  is  presumed  to  be  true,  and  that  the  burden  of 
proving  that  it  is  not  true  is  uj)on  the  defendant.^.  If  the 
defendants  have  rebutted  this  presumption  by  proof  and 
have  shown  that  the  feme  defendant  did  not  freelv  and  vol- 
untarily  execute  the  mortgage,  and  that  she  was  not  pri- 
vately   examined   separate   and    apart    from    her  husband 
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touching  her  voluntary  execution  of  the  same,  the  jury  will 
answer  this  issue  *No/ 

^*If  the /eww;  defendant  executed  the  mortgage  described  in 
the  complaint  freely  and  voluntarily  and  if  she  was  privately 
examined,  separate  and  apart  from  her  said  husband  touch- 
ing her  voluntary  execution  of  the  same,  the  jury  will 
answer  this  issue  'Yes.' 

**The  defendant*)  contend  that  the  feifie  defendant  objected 
to  signing  the  mortgage;  that  she  and  the  Justice  of  the 
Peace,  Patterson,  were  in  the  parlor  and  that  she  objected 
to  signing  the  mortgage;  that  her  husband  and  plaintiff 
were  in  her  sight  and  hearing,  that  her  husband  came  to  the 
door  of  the  parlor  and  she  signed  the  mortgage,  but  that 
the  J.  P.  never  asked  her  whether  she  signed  the  same  freely 
and  voluntarily  and  never  examined  her  separate  and  apart 
from  her  husband  touching  her  voluntary  execution  of  the 
same.  That  her  husband  was  never  out  of  her  presence,, 
and  that  neither  was  McCaskill. 

"The  plaintiff  contends  that  the  feme  defendant  did  sign 
the  mortgage  freely  and  voluntarily,  and  that  she  was  exam- 
ined, separate  and  apart  from  her  husband,  touching  her 
voluntary  execution  of  the  same. 

**The  jurvare  instructed  that  it  was  not  necessarv  to  the 
validitv  of  the  examination  of  the  feme  defendant  bv  the  J. 
P.  that  her  husband  should  have  gone  entirely  out  of  the 
room;  it  was  only  necessary  that  he  should  have  gone  separ- 
ate and  apart  from  the  feme  defendant,  and  so  far  as  to  leave 
her  free  to  express  to  the  J.  P.  her  will  and  desire  with 
respect  to  the  alleged  mortgage,  freely  and  voluntarily. 

"The  defendants  contend  that  the  male  defendant  did  not 
go  separate  and  apart  from  his  wife  so  far  as  to  leave  her 
free  to  express  her  will  and  desire  with  respect  to  the  alleged 
mortgage  freely  and  voluntarily,  and  that  in  fact  the  J.  P. 
never  did  ask  her  whether  she  freely  and  voluntarily  signed 
and  consented  to  th^  mortgage. 
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"As  above  instructed  the  burden  is  u})on  the  defendants  to 
rebut  the  presumption  raised  by  the  certificate  of  the  J.  P. 
If  they  have  rebutted  this  presumption  the  jury  will  answer 
this  3rd  issue  *No.' 

If  they  have  failed  to  rebut  it,  the  jurj^  will  answer  the 
3rd  issue  'Yes.'  " 

In  response  to  prayer  for  instructions  by  defendants'  coun- 
sel the  Court  charged  the  jury  that  if  Mrs.  McKinnon  on 
her  examination  by  the  Justice  of  the  Peace,  Patterson,  did 
not  state  to  him  on  such  examination  that  she  signed  said 
mortgage  freely  and  voluntarily,  the  jurj'^  should  answer  the 
3rd  issue  'No.' " 

Plaintiff  excepted. 

The  Coui-t  further  instructed  the  jury  on  this  issue  in 
response  to  pniyers  by  defendant's  counsel:  ''It  was  the 
duty  of  the  Justice  of  the  Peace  in  taking  the  privy 
examination  of  Mrs.  McKinnon  to  explain  the  same  to  her 
and  see  that  the  provisions  of  the  statute  were  strictly  com- 
plied with,  and  if  in  this  case  the  Justice  failed  to  do  so  you 
will  answer  3rd  issue  "No." 

Plaintiff  excepted." 

But  our  attention  was  called  more  particularly  to  the  two 
last  paragraphs. 

Plaintiff  says  it  was  error  to  charge  the  jurv^  "that  if  Mrs. 
McKinnon,  on  her  examination  by  the  Justice  of  the  Peace, 
Patterson,  did  not  state  to  him  on  such  examination  that 
she  signed  said  mortgage  freely  and  voluntarily,  the  jury 
will  answer  the  third  issue  No."  We  see  no  error  in  this 
instruction.  It  is  the  duty  of  the  Judge  to  adapt  his  charge 
to  the  evidence  bearing  upon  the  issue  before  the  jury — to 
the  case  in  hand.  The  certificate  of  the  Justice  of  the  Peace 
says  it  was  taken  separate  and  apart  from  her  husband,  and 
that  she  "doth  state  that  she  signed  the  same  freely  and 
voluntarily,  without  fear  or  compulsion,  &c."     The  evidence 
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was  all  directed  to  what  she  said.  There  is  not  a  suggestion 
in  the  evidence  that  she  assented  to  the  examination  or 
expressed  her  free  and  vohmtarv  assent  in  anv  other  wav 
than  by  saying  that  she  did.  We  do  not  say  that  a  case 
might  not  be  presented  where  the  acknowledgement  might 
not  be  shown,  without  using  the. exact  words  used  in  the 
charge.  But,  from  the  evidence  in  this  case,  the  charge 
appears  to  us  to  have  been  proper. 

The  plaintiff  further  excepts  to  the  last  paragraph  of  the 
charge.  He  complains  that  the  Court  charged  that  it  w^as 
the  duty  of  the  Magistrate,  Patterson,  ^*to  explain  the  same 
to  her,  and  see  that  the  provisions  of  the  Statute  were  strictly 
complied  with,  and  in  this  case  if  the  Justice  failed  to  do  so, 
vou  will  answer  the  third  issue  No."  We  see  no  error  in 
this  instruction.  At  common  law  a  feme-coveii  could  onlv 
convey  her  land  by  the  fictitious  action  of  fine  and  recover}^ 
This  has  been  changed  by  Statute  in  England  and  in  this 
State,  so  as  to  allow  her  to  alien  her  land  by  deed  in  which 
her  husband  joins,  and  privy  examination.  Tlie  right  to 
take  privy  examinations  for  a  long  time  was  given  to  the 
Judges  of  the  Supreme  and  Superior  Courts,  and  to  the 
Courts  of  Pleas  and  Quarter  Sessions  in  term  time,  and  when 
in  session  as  an  organized  Court.  When  this-  (Wrt  was 
abolished  by  the  Constitution  of  1 868  and  the  Acts  of  legis- 
lation following,  this  right  was  given  to  the  Clerks  of  the 
Superior  Courts  as  the  successors  of  County  Courts.  This 
was  well  enough,  as  the  clerks  were  elected  by  the  whole 
people  of  the  County  and  were  likely  to  be  men  of  character 
and  intelligence.  But  the  Legislature,  upon  the  plea -of  con- 
venience have  increased  the  list  of  those  who  may  take  privy 
examinations  to  a  great  number  of  officers.  They,  next 
after  the  clerks,  gave  it  to  Justices  of  the  Peace,  then  to  no- 
taries public,  and  then  to  deputy  clerks,  but  it  has  not  yet 
been  given  to  policemen.     Convenience  is  a  good  thing,  but 
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it  is  a  mistake  to  place  convenience  before  the  protection 
afforded  or  intende<l  to  Ix?  aftbrde<l  married  women  in  taking 
their  privy  examinations.  The  object  of  the  privy  examina- 
tion was  to  protect  wives  from  having  their  estatet?  squan- 
dered by  unkind,  dissipated,  sj>endthrift  husbands.  This  in 
our  opinion  should  l)e  more  regarded  than  mere  conven- 
ience, rpon  this  line  of  thought  we  must  be  pardone<l  for 
quoting  a  paragraph  from  the  opinion  deliverefl  by  liuffiu, 
J.,  in  Burgess  v.  Wilsou,  13  N.  (\,  (at  p.  311).  That  great 
lawyer  in  discussing  the  subject  of  privy  examination  says: 
**Afler  ojHjn  confession  in  Court,  she  is  then  to  be  examined, 
when  in  privacy,  and  with  self  collection,  which  a  timid 
female,  in  the  presence  of  a  crowd  and  overawed  by  the 
authority  of  her  husband,  might  not  be  able  to  command  in 
public,  that  she  may  have  an  opportunity  of  retracting  her 
deed  after  her  interests  have  been  weighed  by  her,  and  her 
rights  explainedhy  an  intelligent  and  upright  judicial  officer. 
This  being  done  all  at  once,  there  is  not  so  much  appre- 
hension, though  certainly  some  even  here,  of  malversation 
in  the  examining  magistrate.  The  danger  of  immediate 
detection  would  subdue  his  disposition  to  aid  in  the  undue 
machinations  of  a  cruel  husband.  But  the  facility  for  prac- 
ticing abuses  on  the  wife  would  be  great  indeed,  if  the  trust 
of  receiving  her  acknowledgment  were  reposed  in  a  single 
justice  of  the  peace  as  a  matter  in  pais,^^ 

Although  this  duty  has  been  given  to  other  persons  than 
Judge  Ruffin  and  the  able  Court  of  which  he  was  a  member, 
at  tlie  time  this  opinion  in  Burgess  v.  Wilson  was  delivered, 
still  the  manner  in  which  it  should  be  done  is  the  same  now 
that  it  was  then.  And  thus  understanding  the  law%  it  seems 
to  us  that  the  charge  of  the  Court  should  be  commended 
rather  than  condemned. 

These  examinations  carry  with  them  the  presumption  of 
being  true,   as  they  should  do,  or  the  titles  to   much  of  the 
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landed  property  in  this  State  would  be  insecure.  And  this 
makes  it  much  more  important  that  they  sliould  be  taken  by 
men  of  intelligence  and  character.  We  see  no  error  in  this 
ruling,  and  the  only  question  that  remains  to  be  considered 
is  the  equities  of  the  case. 

The  plaintiff  contends  that,  if  he  is  held  not  to  be  able  to 
enforce  his  mortgage,  it  would  be  inequitable  and  uncon- 
scionable for  the  feme  defendant  to  repudiate  the  contract 
and  be  allowed  to  retain  the  land.  And  he  asks  the  Court 
so  to  declare,  and  by  some  means  give  him  relief.  For  this 
contention  he  cites  Burns  y.  McGregor,  90  N.  C,  222;  Wood  v. 
Wheekr,  106  N.  C,  512,  and  Draper  v.  Allen  1*14  N.  C,  50, 
but  we  are  unable  to  see  that  they  apply  to  this  case. 

The  facts  in  brief  are  that  McKay  McKinnon,  husband  of 
the  Jeme  defendant,  was  indebted  to  the  plaintiff  in  the  sum 
of  $900,  evidenced  by  three  promissory  notes,  and  in  1876 
he  executed  a  mortgage  to  the  plaintiff  on  the  land  in  dis- 
pute to  secure  this  debt,  that  in  1884  the  plaintiff  was 
pressing  the  husband  for  these  debts  and  threatened  to 
foreclose.  The  /(rrne  defendant  agreed,  through  her  husband, 
to  sell  the  plaintiff  real  estate  which  she  owned  in  the  town 
of  Fayetteville  for  $1,200,  in  payment  of  the  mortgage 
debt,  and  that  she  was  to  become  the  owner  of  the  mortgaged 
land  (which  seems  to  have  been  her  home),  in  place  of  her 
Fayetteville  property.  And  on  February  14,  1884,  the 
defendants  executed  a  deed  to  the  plaintiff  for  the  wife's 
property  in  Fayetteville  at  the  pric«  of  $1,200,  in  which 
deed  it  is  stated  that  it  was  the  wife's  land,  willed  to  her  by 
her  deceased  father.  So,  the  plaintiff  took  title  to  this  land, 
knowing  that  it  was  the  land  of  the  feme  defendant.  The 
plaintiff  and  his  brother  afterwards  sold  the  land  in  contro- 
versy as  mortgagees,  bid  it  off  for  the  feme  defendant  at  the 
price  of  $1,000,  and  made  her  a  deed  therefor;  and  on  the 
same  day  undertook  to  take  the  mortgage  upon  which  this 
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action  was  brought.  The  plaintiff  alleges  that  he  entered  a 
credit  on  a  book  account  he  had  against  the  husband,  for 
the  $1,200,  the  price  of  the  Fayetteville  land.  And  the 
debt  which  this  mortgage  was  intended  to  secure  was  the 
debt  due  by  the  first  mortgage  debt  and  a  balance  of  five 
hundred  and  some  dollars,  which  the  husband  still  owed 
him  on  his  book  account.  There  is  some  conflict  in  the 
evidence  about  this,  but  one  thing  remains  undisputed, 
that  the  plaintiff  got  twelve  hundred  dollars  worth  of 
the  feme  defendant's  land,  and  she  has  never  received 
anything  for  it,  unless  it  is  the  land  in  dispute.  He 
knew  that  the  Fayetteville  land  belonged  to  the  feDie 
defendant,  as  it  is  so  stated  in  the  deed,  and  it  is  not  pre- 
tended that  the  feme  defendant  ever  consented  that  the 
price  of  this  land  should  be  entered  as  a  credit  on  her 
husband's  book  account  with  the  plaintiff.  And  if  it  was  so 
entered,  even  with  the  consent  of  the  husband,  it  was 
unauthorized  and  a  fraud  on  her.  Williams  v.  Johnston^  92 
N.  C,  532.  All  the  debts  were  the  debts  of  the  husband, 
and  not  the  wife's  debts.  Her  land  is  gone,  the  plaintiff  is 
the  owner  of  it,  and  she  has  nothing  in  consideration  but 
the  land  in  dispute.  Under  these  circumstances  we  cannot 
interfere  with  her  title.      Williams  v.  Walker^  111  N.  C,  G04. 

Affirmed. 


S.  BEVAN  et  al.    v.  O.  L.    ELLIS  et  al. 

Homestead — Allotmeiit,    where    Filed — Cmistruefire    Notiee — 
Judgment  Lien  on  Allotted  Homestead — Statute  of  Limitaiimi. 

1.  It  is  not  necessary  to  have  the  appraisers'  return  of  the  allotment  of  the 
homestead  registered  in  the  office  of  the  Register  of  Deeds  of  the 
County  in  which  the  homestead  is  situated, (provided  it  is  filed  in  the 
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judgment  roll  of  the  action  in  which  the  judgment  was  rendered) 
in  Older  to  make  the  judgment  lien  valid  and  binding  on  the  home- 
stead until  the  homestead  estate  shall  expire.  The  filing  of  the  return 
in  the  judgment  roll,  in  compliance  with  Section  504  of  The  Code,  is 
constructive  notice  to  all  who  have  dealings  with  the  homesteader 
concerning  the  homestead. 

2.  The  lien  of  a  judgment  on  land  in  which  a  homestead  has  been  duly 
allotted  does  not  cease  upon  the  expiration  of  ten  years  from  the 
date  of  the  judgment  but  continues  during  the  continuance  of  the 
homestead  estat-e,  notwithstanding  a  sale  and  conveyance  of  the  land 
by  the  homesteader.     (Clakk,  J.,  dissents  ar^t/^/irfc^). 

Civil  action  tried  before  Roblumn,  J.,  and  a  jury  at 
January  Temi,  1897,  of  Franklin  Superior  Court.  The 
action,  commenced  on  the  7th  of  January,  1896,  was  to  sul)- 
ject  to  the  payment  of  plaintiff^s'judgment  rendered  and 
docketed  in  1872,  land  wliich  had  ])een  allotted  to  the  judg- 
ment debtor  as  a  homestead  but  which  had  been  conveyed 
by  the  judgment  debtor  thereafter  and  by  me^ne  conveyances 
had  been  accjuired  by  defendants. 

It  was  admitted  on  the  trial : 

That  Edgar  Miller  is  the  sur\nving  partner  of  Samuel 
Bevan  and  Company,  and  that  R.  A.  Speed  died  intestate  in 
the  same  couiitv  of  Franklin  in  1885,  and  that  the  defend- 
ant  ().  L.  Ellis  was  duly  api)ointed  and  (}ualified  as  his 
administrator,  and  is  still  such  administrator. 

That  R.  A.  Speed,  Jr.,  is  the  son  of  R.  A.  Speed,  Sr.,  and 
that  the  Perrv  defendants  are  the  infant  children  of  Win. 
Perry  decea^^ed.  And  being  without  general  or  testamentary 
guardian,  that  B.  B.  Massenburg  has  been  appointed  and 
appears  in  this  action  as  their  guardian  ad  litem. 

That  the  widow  of  R.  A.  Speed,  Sr.,  who  survives  him,  is. 
seized  and  possessed  of  a  homestead  in  her  own  right,  worth 
a  great  deal  more  than  ^1,000. 

That  on  the  3rd  day  of  March,  1871,  R.  A.  Speed  execut- 
ed his  bond  to  the  plaintiff  in  the  sum  of  $457,  in  which  he 
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covenanted  not  to  claim  any  lioniestead  and  |>ersonal  prop- 
erty exemption  against  the  collection  of  sjiid  bond. 

That  the  plaintiff  brought  suit  on  said  IkhkI  and  on  ac- 
count against  said  R.  A.  Sj>ee<l  for  Sl^o.^O,  and  obtained 
judgment  against  the  said  R.  A.  S|)etHl  at  the  September 
Term,  1872,  of  Franklin  Su[)erior  Court  for  ^o/>2.54,  with 
interest  on  §457  from  March  ord,  1S71.  and  on  §1C).31I  from 
PVbruary  9th,  1S72,  until  j)aid,  and  the  costs  of  this  action. 

That  on  the  22nd  day  of  June,  1S7:>,  the  plaintiff  pro- 
cured execution  to  issue  on  said  judgment,  and  the  defen- 
dant R.  A  Speed  clainu^d  his  homestead  exemption  and  the 
Sheriff  sunnnoned  appraisers  to  allot  and  st*t  a|)art  to  him 
his  hcmiestead.  The  apj)raisi.Tsall()tte<l  to  him  as  his  home- 
stead all  the  land  he  owned  to-wit,  870  acres  on  Sandv  Creek, 
adjoining  the  lands  of  J.  F.  Jones,  Kindred  Gupton  and 
othei"s.  The  Sheriff  returne<l  the  report  of  the  appraisers  to 
the  next  term  of  the  Court,  and  the  executicm  also,  with  the 
endorsement:  *'Nothing  found  in  excess  of  the  homestead 
exemption  to  satisfy  said  judgment.'' 

That  ujKni  the  coming  in  of  the  rejKjrt  of  the  a])praisers 
and  the  return  of  the  execution,  the  plaintiff  moved  to  set 
aside  both  as  to  s(3  nuich  of  the  judgment  as  was  recovered 
on  the  lK)nd  for  $457,  ui)on  the  ground  that  the  defendant 
in  the  action  having  waived,  upon  the  face  of  the  l>ond,  his 
right  to  a  homestead,  was  not  entitled  thereto.  The  Court 
overruled  the  motion,  and  the  plaintiff  excepted  and  a|> 
pealed  to  the  Sui)reme  Court.  The  Supreme  Court  approved 
the  judgment  of  the  lower  Court.  (See  Volume  74  of  the 
Supreme  Court  Reports.) 

That  tlie  said  allotment  of  the  homestead  embraces  the 
whole  of  the  land  mentioned  in  the  complaint,  but  that 
while  the  same  was  returned  to  the  Clerk  of  the  Court  and 
filed  with  the  pai)ers  in  the  case,  yet  the  said  return  was  not 
recorded  in  the  registry  of  Franklin  County,  as  by  the  Stat- 
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ute  provided,  until  the  22nd  day  of  January,  1897 — long 
after  this  suit  was  instituted,  but  before  the  trial. 

That  on  the  21st  day  of  November,  1878,  R.  A.  Speed  and 
wife  conveyed  in  fee,  for  a  money  consideration,  to  J.  J. 
Davis  all  their  right,  title  and  interest  in  and  to  the  land, 
described  in  the  complaint  as  "a  tract  of  land  containing 
309  acres,"  which  said  conveyance  is  recorded  in  the  Regis- 
ter's office  of  Franklin  County,  Book  79,  at  page  485.  This 
deed  was  introduced  in  evidence. 

That  tlieretofore,  as  set  out  in  said  deed,  R.  A.  Speed  and 
wife  had  mortgaged  a  part  of  said  land  to  Thomas  White, 
guardian,  and  had  conveyed  the  other  part  in  fee  to  W.  H. 
Davis,  which  said  deeds  were  dated  respectively,  March  22, 
1877,  and  March  25,  187G,  and  were  recorded  in  Book  45,  at 
page  203,  and  in  Book  45,  at  page  66,  as  set  out  in  said  deed 
of  R.  A.  Speed  and  wife  to  J.  J.  Davis. 

These  deeds  were  introduced  in  evidence. 

That  thereafter  said  J.  J.  Davis  paid  off  tlie  debt  to  Thos. 
\Vhit€,  guardian,  and  also  accjuired  the  title  to  said  land 
conveved  in  said  deed  to  W.  II.  Davis. 

That  on  the  8th  day  of  January,  1883,  the  said  J.  J.  Davis 
conveyed  208  acres  of  the  said  land  to  R.  A.  Speed,  Jr.,  and 
that  on  the  same  day  the  said  R.  A.  Speed,  Jr.,  executed  to 
the  said  Davis  a  mortgage  deed,  whereby  he  conveyed  the 
said  land  to  secure  the  piu'chase  money  for  the  same.  The 
said  deed  and  mortgage  are  recorded  in  the  said  Register's 
office  in  Book  60,  at  page  526.  The  said  deed  and  mort- 
gage were  introduced  in  evidence. 

That  thereafter  the  said  J.  J.  Davis  assigned  and  endorsed 
for  value  the  said  note  and  mortgage,  when  past  due,  to  the 
said  Raleigh  National  Bank,  as  collateral  to  secure  a  note 
executed  by  him  to  said  bank  for  borrowed  money,  as  ap- 
pears from  the  record.  That  thereafter  J.  J.  Davis  conveyed 
the  balance  of  said  land,  to-wit,   108  acres,  to  J.  F.  Jones, 
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who  is  now  (and  had  been  for  more  than  seven  years  before 
the  beginning  of  this  action)  in  the  actual  possession  thereof. 

That  since  the  execution  of  the  said  deed  to  the  said  W. 
H.  Davis,  the  said  W.  H.  Davis  and  those  claiming  under 
him,  have  been  in  continuous  ix)ssession  of  the  land  describ- 
ed in  the  said  deed,  and  claiming  it  under  said  deed,  until 
the  execution  of  the  said  deed  by  R.  A.  Speed  and  wife  to  J. 
J.  Davis;  and  that  thereafter  the  said  J.  J.  Davis,  and  those 
claiming  under  him,  have  been  in  continuous  possession  of 
the  two  said  tracts  of  land,  to-wit,  the  one  mortgaged  to 
Thomas  White,  guardian,  and  the  one  conveyed  to  W.  H. 
Davis,  claiming  the  same  under  their  said  deed  as  their  own 
and  under  known  and  visible  boundaries.  That  since  the 
execution  of  said  deed  from  J.  J.  Davis  to  R.  A.  Speed,  Jr., 
the  said  R.  A.  Speed,  Jr.,  and  those  claiming  under  him, 
have  been  in  continuous  possession  of  said  tracts  of  land, 
claiming  the  same  under  said  deed  as  their  own,  and  under 
said  known  and  visible  boundaries. 

The  Court,  upon  the  request  of  the  defendants,  instructed 
the  jury,  that  inasmuch  as  the  allotment  of  the  homest-ead 
was  not  registered  in  the  office  of  the  Register  of  Deeds  of 
Franklin  county  until  the  21st  day  of  January,  1897;  and 
that  inasmuch  as  it  was  admitted  that  the  several  defendants 
had  entered  upon  the  lands  descril:)ed  in  the  complaint, 
under  the  deeds  executed  to  them,  which  were  color  of  title, 
and  had  been  in  possession  of  said  tracts  of  land  under 
known  and  visible  boundaries  for  seven  years  before  the  be- 
ginning of  this  action,  that  they  should  answer  the  Issue, 
"Yes.^^ 

The  jury  responded  accordingly,  and  the  plaintiff  excepted. 

There  was  a  motion  for  a  new  trial  by  the  plaintiff. 
Motion  overruled  and  plaintiff  excepted  and  appealed. 
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Mr.  C.  M.  Cooke,  for  plaintiffs  (appellants). 
Messrs.  F.  S.  Spruill,  W.  M.  Persan  and  Shepherd  &  Bushee, 
for  defendants. 

Montgomery,  J.:  At  the  VoM  Term,  1872,  of  Franklin 
Superior  Court,  Samuel  Bevan,  William  A.  Williams  and 
Edgar  Miller,  trading  under  the  firm  name  of  Samuel 
Bevan  &  'Co.,  obtained  a  judgment  against  R.  A.  Speed  for 
money  and  costs,  and  under  an  execution  issued  on  the 
judgment,  returnable  to  the  Spring  Term,  1873,  of  that 
Court,  the  Sheriff  had,  through  appraisers,  the  homestead  of 
the  defendant  allotted  to  him.  The  allotment  embraced  the 
whole  of  the  debtor's  real  estate  and  was  returned  bv  the 
Sheriff  to  the  Clerk  of  the  Court  soon  after  it  was  made, 
and  it  was  filed  by  the  Clerk  at  that  time  in  the  judgment 
roll  in  the  case  where  it  has  been  ever  since.  The  Clerk  of 
the  Court,  however,  did  not  send  a  certified  copy  of  the 
homestead  return  to  the  Register  of  Deeds,  nor  was  the 
same  registered  until  after  the  commencement  of  this  action. 

The  defendant  homesteader  is  dead,  his  widow  owns  a 
homestead  in  her  own  right,  and  the  youngest  child  is  more 
than  twenty-one  years  old,  and  Edgar  Miller,  as  surviving 
partner  of  the  original  plaintiffs,  brought  this  action  on  the 
7th  day  of  January',  1896,  to  subject  the  homestead  to  the 
payment  of  the  judgment  of  1872  as  a  first  lien.  The 
defendants  claim  title  to  tlie  land,  which  was  the  home- 
stead, under  mesne  conveyances  and  set  uj)  in  their  several 
answers  back  to  deeds  from  Speed  and  wife  of  dates  1876, 
1877,  1878;  and  aver  that  they  bought  without  notice  of  the 
allotment  of  the  homestead — the  allotment  not  having  been 
registered  in  the  office  of  the  Register  of  Deeds. 

Two  questions  are  presented  in  the  record  for  our  decision. 
The  first  is  whether  it  is  necessary  to  have  the  appraisers' 
return  of  the  allotment  of  the  homestead  registered  in  the 
oflBce  of  the   Register  of  Deeds  of  the  county  in  which  the 
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homestead  is  situated,  and  also  to  have  it  filed  in  the  judg- 
ment roll  of  the  action  in  which  the  judgment  was  had,  in 
order  to  make  the  judgment  lien  valid  and  binding  on  the 
homestead  until  the  homestead  estate  shall  ex{)ire;  and  the 
second  is  whether  the  lien  of  a  judgment  procured  in  1872, 
the  homestead  having  been  duly  allotte<l,  continues  only 
during  the  ten  years  next  after  the  rendition  of  the  judg- 
ment or  whether  it  lasts  during  the  continuance  of  the 
homestead  estate. 

We  will  now  take  uj),  in  order,  the  discussion  of  the  first 
question. 

The  Code,  Section  504,  which  is  Section  4  of  Chai)ter  137 
of  the  Laws  of  1868-9,  recjuires  that  "The  apj)raisers  shall 
then  make  and  sign  in  tlie  ])res(nice  of  the  officer  a  return 
of  their  proceedings,  setting  forth  the  i)roperty  exemption, 
w^hich  shall  be  returned  bv  the  officer  to  the  Clerk  of  the 
Court  for  the  countv  in  which  the  homestead  is  situated 
and  filed  with  the  judgment  roll  in  the  action,  and  a  minute 
of  the  same  entered  on  the  judgment  docket,  and  a  certified 
co{)y  thereof  under  the  hand  of  the  Clerk  shall  be  registered 
in  the  office  of  the  Register  of  Deeds  for  the  county.  ..." 
The  defendants'  counsel  cited  the  case  of  Smith  v.  Himtj  68 
N.  C,  482,  as  an  authority  for  the  indispensal)le  necessity 
of  the  registration  in  tlie  office  of  the  Regist-er  of  Deeds  of 
the  homestead  allotment  and  return.  That  case  did  not 
present  that  point.  There,  tlie  homestead  and  personal 
property  exemi)tions  api)eared  to  htuve  been  allotted  and 
appraised  by  petition  before  a  Justice  of  the  Peace,  and  the 
only  point  presented  arose  upon  the  comi)lete  fiiilure  of  the 
return  to  sliow  a  descriptive  list  of  tlie  personal  property 
which  was  set  apart  as  the  personal  pix)j)erty  exemption  of 
the  debtor.  The  return  of  the  appraisement  and  allotment 
had  been  duly  registered,  but  because  of  a  lack  of  descrip- 
tion of  the  personal  property  in  the  allotment,  the  proceeding 
was  in  that  case  held  void  bv  this  Court. 
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Registration  in  the  office  of  the  Register  of  Deeds  is  clearly 
indispensable  in  cases  where  the  allotment  of  the  home- 
stead exemption  is  made  on  the  petition  of  the  homesteader, 
as  was  the  case  in  Swith  v.  Hmitj  supra j  for  the  reason  that 
there  is  no  other  method  which  could  reasonably  give  notice 
of  the  allotment. 

In  (xxillxj  V.  CoU,  96  N.  C,  447,  the  Judge  who  delivered, 
the  opinion  for  the  Court  said:  **The  report  of  the  allot- 
ment or  appraisal  whether  made  by  the  Sheriff*  and  the 
appraisers  simply,  or  by  confirmation  of  the  Superior  Court 
in  term  time,  is  required  to  be  registered,  the  object  being 
to  give  notice,  &c/'  We  do  not  underetand  that  language  to 
mean  that,  where  the  report  of  the  allotment  of  the  appraisers 
has  been  filed  wnth  the  judgment  roll,  a  failure  to  register 
the  same  in  the  Register's  office  would  make  the 'allot- 
ment void.  That  point  however  was  not  raised  in  Gully 
V.  Cokj  supra,  and  the  declaration  of  the  Judge  was  purely 
a  dictum,  if  it  can  be  construed  into  meaning  that  regis- 
tration was  absolutelv  necessary  to  the  validitv  of  the 
allotment  and  to  the  attacking  of  the  lien  under  the  judg- 
ment where  the  return  of  the  appraisers  had  been  filed  with 
the  judgment  roll  in  the  action. 

The  only  question  before  the  Court  in  the  last  mentioned 
case  was  whether  a  homestead  could  be  reallotted  in  differ- 
ent proceedings  without  proof  of  fraud  or  other  irregularities. 

The  object  of  the  law  in  requiring  the  return  of  the 
appraisers  to  be  filed  with  the  judgment  roll  in  the  action 
and  registered  in  the  office  of  the  Register  of  Deeds  is,  of 
course,  to  give  sufficient  notice  to  all  persons  who  may  have 
transactions  with  a  debtor  concerning  the  land  embraced  in 
the  homestead,  that  there  is  or  was  an  encumbrance  bv 
judgment  lien  upon  it,  w^hich  would  continue  until  the 
expiration  of  tlie  homestead  estate  unless  sooner  discharged 
by  payment.     The  object  of  the  notice  is  not  to  inform  the 
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creditors  of  the  homesteader  that  the  homestead,  after  it  is 
allotted, '  cannot  be  sold  under  execution  for  his  debts; 
because  the  creditors  are  presumed  to  know  that  that  was  so 
even  before  thehomestead  is  allotted.  We  are  of  the  opinion 
that  the  retiuirements  of  the  law  are  sufficiently  complied 
with  wherever  it  appears  that  the  return  of  the  appraisers  of 
the  allotment  is  filed  in  the  judgment  roll  in  the  action. 
The  law,  Section  504  of  The  Code,  requires  the  return  of  the 
appraisers  to  be  filed  with  the  judgment  roll  in  the  action, 
and  compliance  with  that  requirement  is  constructive  notice 
to  all  who  may  have  dealings  with  the  homesteader  con- 
cerning the  homestead  estate  and  all  such  |>ersons  must  at 
their  peril,  examine  the  judgment  roll  and  all  that  it  con- 
tains. If  u})on  such  examination  of  the  judgment  roll  the 
return  of  the  appraisers  is  found  there,  then  there  is  no  need 
to  examine  the  registry  in  the  office  of  the  Register  of  Deeds. 

The  defendants  in  this  action,  if  thev  had  examined  the 
judgment  roll  in  Bevan  v.  Sj^e^d,  supra,  would  have  found 
the  appraisers'  return  of  the  allotment  of  the  defendant's 
homestead. 

We  will  now  discuss  the  other  question,  whether  the  lien 
of  a  judgment  procured  in  1872,  the  homestead  having 
been  duly  allotted,  continues  only  during  the  t^n  years  next 
after  the  rendition  of  the  judgment,  or  whether  it  lasts 
during  the  continuance  of  the  homestead  estate.  There 
have  l)een  numerous  decisions  of  this  Court  from  McDonald 
V.  Dickson,  85  N.  C,  248,  in  which  judgments  have  been 
considered  liens  upon  the  homestead,  until  the  homestead 
estate  shall  ex{)ire,  wherever  the  homestea<l  has  l^een  actually 
allotted  under  such  judgments  docketed.  In  Meban^  v. 
Layton,  89  N.  U.,  30(),  the  Court  said  "but  the  statute— Bat. 
Rev.  Chapter  55,  Section  26,  in  force  at  the  time  of  the 
supposed  sale  (about  1881)  forbids  in  terms  the  levy  and  sale 
under  execution  for  anv  debt  of  the  reversionarv  interest  in 
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lands  included  in  a  homestead  until  after  the  termination  of 
the  homestead  interest  itself.  The  purpose  of  this  Act  was 
not  to  enlarge  the  homestead  or  to  deprive  the  creditor  of 
the  estate  or  property  after  the  homestead  right  should  be 
at  an  end,  but  it  was  to  have  the  property  preserved  and 
the  right  of  the  creditor  to  have  the  same  sold  postponed 
until  it  might  be  sold  for  its  reasonable  value."  That 
language,  beyond  question,  shows  that  the  Court  were  of  the 
opinion  that  the  effect  of  the  Statute  (Bat.  Rev.  Chapter  55, 
Section  26)  when  the  requirements  of  the  law  as  to  the 
actual  allotment  of  the  homestead  had  been  complied  with, 
was  to  continue  tlie  lien  of  the  judgment  beyond  ten  years 
and  until  the  homestead  estate  had  expired.  The  same 
idea,  in  language  as  clear,  is  expressed  in  Morton  v.  Barber^ 
90  N.  C,  399;  Rankin  v.  Shaw,  94  N.  C,  405.  In  Wilmii 
V.  Patton,  87  N.  C,  318,  the  homestead  was  not  set  apart 
because  some  of  the  judgments  were  rcTcovered  upon  notes 
dat^d  prior  to  the  1st,  January  1808,  and  the  whole  land 
w^as  sold  with  the  debtor's  consent.  This  Court  held  as  to 
the  distribution  of  the  proceeds  of  the  sale,  that,  after  the 
executions  which  had  been  issued  on  the  judgments  obtained 
on  debts  due  before  January  1868,  should  be  paid,  the 
homesteader  should  be  entitled  to  receive  the  balance  (not 
to  exceed  $1,000.)  but  to  hold  it  only  during  his  life, 
the  remainder  to  be  subject  to  the  lien  of  the  judgment 
as  if  it  was  land,  upon  his  giving  bond  aiid  security  to 
secure  the  return  of  the  amount,  upon  his  death,  to  be 
applied  to  such  judgment  or  judgments  as  should  remain 
ainsatisfied,  according  to  priority  of  docketing.  In  Vaiistory 
V.  lliorutov,  112  N.  C,  196,  a  distribution  of  funds  arising  as 
in  the  ease  of  Wilsoji  v.  Patton^  mipra^  was  ordered  by  this 
Court,  the  Court  recognizing  the  contiimation  of  the 
lien  of  the  judgment,  when  the  allotment  had  been 
made  according  to  law,  until  the  expiration  of  the  home- 
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stead  estate.  In  Jones  v.  Britton^  102  N.  C,  166,  the 
Court  said:  '*The  latter  (the  creditor)  when  the  exemption 
from  sale  is  over  should  find  the  property  not  exhausted 
and  rendered  valueless  but  substantiallv  as  it  was  when  the 
exemption  began.  .  .  .  The  law  expressly  gives  the 
judgment  creditor  a  lien  on  the  homestead.  This  lien  is 
not  meaningless  and  nugatory;  it  implies  that  the  creditor 
shall  have  the  property  devoted  to  the  satisfaction  of  his 
judgment  debt  as  far  as  will  be  necessary  when  and  as  soon 
as  the  exemption  of  it  from  sale  shall  be  over.  In  Rogers  v. 
Kinsei/y  101  N.  C,  559,  the  Court  said:  ''This  legislation 
(Acts  1885,  Ch,  359)  recognizes  the  existence  of  the  lien  upon 
the  land  subject  to  exemption  for  the  limited  period  and  the 
right  to  enforce  which  in  an  appropriate  manner  arises  at 
its  expiration."  In  Stern  v.  Lee,  115  N.  C.,  426,  the  Court 
said  in  speaking  of  judgment  creditors  where  the  homestead 
had  been  dulv  allotted:  "Bv  tlie  law  thev  are  y:iven  a  lien. 
The  lien  continues  in  force  notwithstanding  the  debtor's 
conveyance,  unimpaired  by  the  law.  The  enforcement  of 
their  liens  by  sale  is  postponed  until  the  determination  of 
the  homestead  right.  * ' 

It  is  true  that  the  Code  Commissioners  failed  to  bring 
forward  in  The  Code,  Section  20,  Chapter  55  of  Battle's 
Revisaly  and  this  Court  held  in  Cobh  v.  HalUjhmion,  92  N. 
C,  652,  that  that  statute  "ceased  to  operate,  because  it  was 
not  brought  forward,  on  and  after  tlie  first  of  November, 
1883,  (the  date  when  The  Code  went  into  effect)  when  the 
Statute  of  Limitations  again  began  to  run  for  tlie  protection 
of  the  debtor's  estate  against  the  judgment."  But  the  Gen- 
eral Assembly  of  1885  restored  the  lien  of  judgments  on  the 
homestead  estate  and  provided  in  Chapter  359  of  the  Act» 
of  that  session  that  the  Statute  of  Limitations  should  not  run 
against  any  payments  (judgments)  during  the  existence  of 
such  homestead.     When  the  Statute  (Battlers  Revisal,  Chap- 
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ter  55,  Section  26),   was  repealed  by  the  failure  of  the  Code 

Commissioners  to  bring  it  forward  into  The  Code,  the  lien  of 

the  judgment  in  the  case  before  us  was  cojnplete,  the  Statute 

of  Limitations  having  run  against  it  only  for  about  two 

years  when  the  Act  of  1885,  as  we  have  said,  prevented 

again  the  running  of  the  Statute  of  Limitations  against  it 

during  the  existence  of  the  homestead  estate. 

The  interesting  question  as  to  the  restoration  of  the  lien 

of  judgments  against  the  homestead,  so  fully  discussed  in 

Leak  v.  Gay,   107  N.  C,   482,  need  not  be  considered  here 

for  it  does  not  arise,  the  judgment  lien  in  the  case  before  us 

never  having  expiredr     There  is  error  in  the  ruling  of  the 

Court  below. 

New  trial. 

Clark,  J.,  dissenting:  I  concur  with  the  view  that  it  is 
sufficient  that  the  return  of  the  allotment  of  the  homestead 
is  filed  in  the  judgment  roll.  The  homestead  being  by  the 
terms  of  the  Constitution,  '*exempt  from  sale  under  execu- 
tion" against  the  "owner  and  occupier''  thereof,  the  home- 
stead right  is  merely  a  cessai  executio  and  hence  the  proper 
place  to  file  the  allotment  is  in  the  judgment  roll.  It  is  true 
that  The  Code,  Section  504,  further  requires  the  allotment  to 
be  registered  but,  as  the  Court  in  this  case  holds,  this  latter 
is  merelv  directorv.  It  would,  on  the  contrarv,  be  mandatorv 
if  the  homestead  was  an  estate.  Acts  1885,  Chapter  147. 
It  was  held  an  estate  in  Adrian  v.  Shaw,  82  N.  C,  474,  which 
WAS  sustained  by  a  bare  majority  in  Stern  v.  Lee,  115  N.  C.^ 
426,  but  that  it  is  a  mere  determinable  exemption  has  been 
held  by  a  unanimous  Court  in  Fleming  v.  Graham,  110  N. 
C,  374,  and  incidentally  hi  Allen  v.  Bolen,  114  N.  C,  560. 
It  is  also  recognized  as  "a  mere  stay  of  execution,  nothing 
more,"  b}^  Shepherd,  J.,  in  Jones  v.  Britton,  102  N.  C,  on 
page  102;  by  Bynum,  J.,  in  Bank  v.  Green,  78  N.  C,  247^ 
and  in  other  cases  cited  in  Thomas  v.  Fvlford,  117  N.  C.,  at 
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page  679.  In  the  latter  case,  which  is  the  last  declaration 
of  the  Court  on  this  important  subject,  the  majority  of  the 
Judges,  **three  out  of  five,'*  held  that  'Hhe  homestead  is  not 
an  estate  but  a  determinable  exemption."  117  N.  C,  Mont- 
gomery, J.,  at  page  682;  Avery,  J.,  at  page  686,  and  Clark, 
J.,  at  page  678.  Adhering  to  this  last  exposition  of  the 
Court  ui)on  this  nmch  debated  subject,  it  is  clear  that,  upon 
the  homesteader  ceasing  to  **o\vn  and  occupy**  the  allotted 
land,  the  exemption  as  to  it  ceased  and  determined  just  as 
if  he  had  removed  out  of  the  State.  Fxdton  v.  Robe)%  113 
N.  C,  421.  It  would  seem,  therefore,  under  the  ruling  of 
the  majority  in  the  last  case  on  the  subject,  that  "the  deter- 
minable exemption'*  having  ceased  by  the  conveyance  of 
the  realty  by  the  homesteader,  in  the  mode  required  by  the 
Constitution,  Article  X,  Section  8,  "by  deed  with  privy 
examination  of  the  wife,*'  all  right  to  exemption  ceased 
with  that  deed,  and  the  judgment  creditor  had  the  right  to 
enforce  his  lien.  Without  further  citation,  reference  is  made 
to  Thomas  V.  Fulford,  117  N.  C,  at  page  678;  Sfeni  v.  Lee, 
115  N.  V^  at  pages  433-447,  and  Vanstory  v.  Thornton,  112 
N.  C,  at  pages  211-223.  The  two  last  citations  are  to  dis- 
senting opinions,  it  is  true,  but  they  follow  the  unanimous 
decision  in  Fleming  v.  Graham,  110  N.  C.,  374,  and  are  sup- 
ported by  the  reasoning  of  a  majority  of  the  Court  in  its 
last  enunciation  in  Thomas  v.  Fulford,  supra. 

The  exemption  from  execution  having  ceased  upon  the 
convevance  of  the  allotted  homestead  bv  the  husband  and 
wife  with  her  privy  examination,  the  judgment  creditor 
should  have  taken  steps  to  enforce  his  lien.  Not  having 
done  so,  his  lien  expired  in  ten  years  thereafter  and  the 
purchaser  holds  the  realty  freed  from  the  judgment  lien.  I 
think  the  judgment  should  be  affirmed  but  not  for  the 
reasons  given  by  the  Court  below. 
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W.   S.    WALDEN  et  al.    v.  N.    W.   RAY  et  al. 

Action  to  Recover  Land — Adverse  Posnemonfor  Tiventy   Years 

— Limitations. 

1.  Open  and  continuous  adverse  possession  of  land  for  twenty  years  will 

give  title  in  fee  to  the  possessor  us  against  all  j)er8on4f  not  under 
disability. 

2.  Thirty  years  adverse  possession  of  land  will  bar  an  action  by  the  State 

and  such  possession  need  not  be  continuous  nor  need  there  be  any 
connection  between  the  tenants. 

Civil  action  for  the  recoven^  of  land,  tried  before  CoblCy 
J,y  and  a  jury  at  May  Term,  1897,  of  Cumberland  Superior 
Court.  The  usual  issues  in  ejectment  were  submitted  on 
which  there  was  a  verdict  for  the  defendant  and  from  the 
judgment  thereon  the  plaintiffs  appealed. 

Messrs,  J.  C,  &  S,  H.  MacRae  and  J.  W.  Hinsdale,  for 
plaintiffs  (appellants). 

Mr,  N.  W,  Ray,  for  defendants. 

Douglas,  J.:  This  is  an  action  in  the  nature  of  eject- 
ment for  the  recovery  of  land.  The  j)laintiffs  claim  through 
the  feme  plaintiff,  whose  ancestor  went  upon  the  land  fifty 
years  ago.  The  land  appears  to  have  been  in  the  uninter- 
rupted adverse  possession  of  the  plaintiffs  and  those  through 
whom  they  claim  for  more  than  twenty  years,  and,  with  a 
slight  interruption,  for  more  than  thirty  years.  No  paper 
title  w^as  shown  by  the  plaintiffs.  The  defendant  claim& 
under  a  tax  title.  The  issues  submitted  were  as  follows: 
"1.  Is  the  plaintiff  the  owner  of  the  land  described  in  the 
complaint?  2.  Is  the  defendant,  N.  W.  Ray,  wrongfully 
in  possession  thereof?  3.  What  damage  is  plaintiff  entitled 
to  recover  from  the  defendant,  N.  W.  Ray?'^  The  jury 
answered  the  first  issue  in  the  negative,  and  consequently 
did  not  answer  the  two  remaining. 
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There  are  several  exceptions,  only  one  of  which  it  becomes 
necessary  to  consider. 

Among  other  tilings  the  Court  charged  that:  'To  prove 
title  by  possession  simply,  j)laintiff'  must  prove  by  a  greater 
weight  of  testimony  that  she  and  those  under  w^hom  she 
claims  have  been  in  the  quiet,  open  and  continuous  posses- 
sion without  break  for  thirttj  years  before  the  bringing  of  this 
action."  This  was  clearly  error,  as  only  twenty  years 
adveree  j)ossession  is  retjuired  to  give  a  title  in  fee  to  the 
possessor,  as  against  all  jxrffous  not  under  disability.  Code, 
Section  144.  Thirty  years  advei^e  possession  is  necessiirv 
only  to  bar  the  State,  and  this  need  not  be  continuous,  nor 
need  there  be  anv  connection  between  the  tenants.  Code, 
Section  189;  Fitzrandolph  v.  NoniKUi,  4  N.  C,  564;  Candler 
V.  Lnusford,  20  X.  (\,  407:  Bced  v.  Earnhart,  32  N.  C,  516; 
Dari^  v.  McArthur,  7<S  N.  C,  857;  Cowles  y.  HalL  90  N.  C, 
330;  Mallett  v.  Simpson,  94  N.  C,  37;  Bryan  v.  Spivey,  109 
N.  C,  57:  Hamilton  v.  Icard,  114  N.  C,  532. 

This  is  the  practically  uniform  current  of  authority  both 
before  and  after  the  adoption  of  The  Code  of  Civil  Procedure. 
For  this  misdirection  of  the  jury  anew  trial  nmst  l>e  ordered. 

New  trial. 


P.    C.    THOMAS    V.  THOMASVILLE   SHOOTING   CLUB. 

Implied  Contract — Services  Rendered. 

1.  The  construction  of  a  contract  does  not  depend  upon  what  either  party 

intended  but  upon  what  both  agreed. 

2.  The  law  implies  a  promise  to  pay  for  work  done  and  accepted  and,  in 

the  absence  of  an  agreed  price  or  an  understanding  that  nothing  is 
to  be  paid,  the  laborer  may  recover  the  reasonable  value  of  his 
services. 

3.  Where  plaintifT,  at  the  instance  of  defendant,    pn>cured  leases  for  the 

latter  which  were  accepted,  and  plaintiff,  expecting  to  obtain  remu- 
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nerative  employment  as  steward  for  the  defendant,  did  not  intend  to 
charge  for  getting  up  the  leases  but  there  was  no  agreement  that  he 
would  not  do  so;  Ilefd,  that  plaintiff  was  entitled  to  recover  the* 
reasonable  value  of  his  services. 

Civil  action  tried  before  StarbucI:,  ./.,  and  a  jury  at 
Spring  Term,  1<S97,  of  Davidson  Superior  Court.  There 
was  a  verdict  for  the  plaintitt*  and  defendant  appealed  from 
the  judgment  thereon. 

Messrs.  Walser  tt  Walser,  for  plaintiff. 
Mr,  E.  E.  Bnper,  for  defendant  (appellant). 

Faircloth,  C.  J.:  This  action  is  brought  to  recover  for 
services  rendered  in  ])rocuring  hunting  ground  leases,  at 
the  instance  of  defendant,  which  were  accepted  and  received 
by  the  defendant.  The  plaintiff  testified  that  when  he  got 
up  the  leases  he  did  not  expect  to  charge  for  the  work,  if 
they  should  pay  balance  on  his  house,  which  has  been  paid 
and  should  pay  him  to  take  charge  of  their  business  at 
lucrative  wages.  The  defendant's  president  testified  that 
''the  consideraticm  for  getting  up  the  leases  was  that  we  were 
to  buy  his  property  and  make  him  steward  of  the  club  at  a 
salarv.  This  was  not  a  contract;  it  was  our  intention.  .  .  . 
Did  not  employ  him  as  steward  because  we  had  a  falling 
out  about  the  house.  ...  I  told  him  to  get  up  the  leases 
before  we  bought  the  house."  So  that,  there  was  no  contract 
as  to  the  leases,  because  the  construction  of  a  contract  does 
not  depend  upon  what  either  party  expected  but  upon  what 
both  agreed.     BrnnMldv.  Freeman,  77  N.  C,  128. 

If  A  agrees  to  render  services  to  B  and  it  is  agreed  by 
both  that  the  services  are  gratuitous  and  not  to  be  charged 
for,  then  A  cannot  recover.  If  A  renders  services  to  B  and 
the  work  is  accepted,  the  law  implies  a  promise  by  B  to  pay 
the  value  of  the  work.  This  is  too  familiar  to  need  citation 
of  authoritv. 
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There  was  evidence  as  to  tlie  value  of  the  services  and  the 
4iouse,  and  the  jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  $160.  In  apt  time,  the  defendant  asked  the  Court 
to  instruct  tlie  jur}'  that  if  the  plaintiff,  when  he  got  u[)  the 
leases,  expected  to  make  no  charge,  Imt  expected  remunera- 
tion afterwards  by  employment  from  tlie  defendant,  he 
could  not  recover  for  getting  up  the  leases.  This  j^rayer 
was  refused,  but  in  lieu  thereof  his  Honor  charged  that  "If 
Thomas  did  not  intend  at  the  time  to  charge  for  getting  up 
the  leases,  and  this  was  known  to  the  defendant,  then  he 
could  not  charge  and  recover  for  the  siime,  but  if  it  wa.s  not 
known  to  the  defendant  that  Thomas  did  not  intend  to 
charge,  then  Thomas  could  aftenvards  sue  for  and  recover 
for  his  services  in  getting  up  the  leases."  Exception.  We 
see  nothing  prejudicial  to  the  defendant  in  the  charge  as 
given,  which  included  in  substance  the  defendant's  prayer 
or  so  much  thereof  as  he  was  entitled  to. 

When  the  law  implies  a  promise  to  pay  for  work  done  and 
accepted,  and  there  is  no  agreed  price,  the. laborer  may 
recover  the  reasonable  value  of  his  services,  unless  there  be 
some  agreement  or  understanding  that  nothing  is  to  \ye 
})aid. 

A  physician  makes  no  charge  for  professicMial  services  on 
his  books  and  payment  is  resisted  on  the  groinid  that  the 
services  were  intended  to  be  gratuitous,  and  the  jury  find 
that  the  sc*rvices  were  rendere<l  without  any  agreement  to 
pay  a  definite  sum.  Held,  that  the  law  implies  a  promise 
to  nav  what  thev  were  reasonablv  worth.  Primr  v.  McBaCy 
84  N.  v.,  ()74.  Here,  as  the  implied  promise  is  not  met  by 
any  agreement  that  there  should  be  nothing  paid,  the. 
plaintiff  is  entitled  to  recover. 

Affirmed. 
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FIRST  NATIONAL  BANK  OF  SALISBURY  v.  W.  A.  FUIESand  wife. 

Equitable  Lien — Parol  Trust — lYa)us'mimrm  of  Title  Subject  to 

Trust — Married   Woman, 

1.  Where  husband  and  wife  coutra<!ted  for  the  purchase  of  a  lot  from  C 

and  it  was  virtually  agreed  between  all  parties  that  the  deed  should 
be  made  to  the  wife  and  deposited  by  the  grantor  with  plaintiff  as 
collateral  security  for  a  loan  of  fillOO  to  be  used  in  building  a  house 
on  the  lot.  and  the  deed  was  so  made  and  deposited  and  the  money 
was  so  lent  and  used;  Held,  That  the  transaction  constituted  a  parol 
declaration  of  trust  accompanying  the  transmission  of  title  to  the 
wife  who  took  it  subject  to  the  trust  which  Equity  will  enforce  in 
plaintiff's  favor. 

2.  In  such  case,   the  wife  is  not  entitled  to  a  decree  for  the  delivery  of  the 

deed  to  her  until  she  **does  equity"  by  paying  the  loan  made  for  her 
benefit. 

Civil  action  tried  at  Spring  Term,  1897,  of  Rowan 
Superior  Court  before  Starbucky  J.,  and  a  jury.  The  facts 
appear  in  the  opinion.  The  issues  submitted  to  the  jury 
and  the  responses  thereto  were  as  follows: 

"1.  Was  the  deed  described  in  the  complaint  delivered, 
with  the  consent  of  Mrs.  Fries,  bv  the  Central  Land  Com- 
pany,  or  any  person  for  them,  to  be  held  by  bank  in  escrow 
until  the  note  was  i)aid? 

Answer.     *Yes.^ 

**2.  Was  the  deed  described  in  the  complaint  delivered  by 
the  Central  Land  Company  to  the  plaintiff  upon  an  agree- 
ment with  the  defendant,  W.  A.  Fries,  professing  to  act  as 
the  agent  of  the  defendant  Mrs.  Carrie  M.  Fries,  that  the 
plaintiff  should  hold  said  deed  as  security  for  the  note 
described  in  the  complaint,  and  that  it  should  be  delivered 
to  Mrs.  Carrie  M.  Fries  upon  the  payment  of  said  note? 

Answer.     *Yes.' 

"3.  Was  Mrs.  Fries  named  as  the  grantee  in  said  deed  in 
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-  til  ijin^ment  mentioned  in  issue  No.  2? 

..'-^     ♦•m>wel  from  the  l>ank  for  which 
-    L---i   in  erecting  a  residence  ui)on  the 


i«  ^ '  k 


:-**       t 


ly  .f  ^►r  money  lx)rrowed  from  the  bank 
V  V  L-  ^ivfrii  ui=e<l  in  the  payment  of  the 
'"     ~  '-^  '-*  t  -i^-soribefl  in  said  deed? 

•-  '.    ^-  H.  t^..r  rendered  judgment  that  the 
X-  -lift  iiidebte<hies8  due  to  the  plaintiff 

••»»-..,/•,.  r^^r  plaintitf. 

y-  -r-  r«»r  "lefendant^  (appellants). 

T:^    iTrVridants   W.  A.    Fries  and   wife, 

-  -  --T^L.-rc^l  with  The  Central  Land  Company 

i*-t   :  J  t  •>f  land  in  East  Salisbury.     By 

:i  -1  —  '/T  tirle  to  this  lot  was  to  be  made  to 

..:    "-     Ari'i    t*^r   the  purpose   of  borrowing 

ir  was  agreed  hy  the  parties  that 

>::cil  by  The  Land  Company  with 

'   •->    *r'\-ul  sei^urity   for  the  payment  of  the 

*        *      t,  •  :,j'-  :::f  airret^l  to  furnish  the  defendants 

>>•.     :   \.    -.     ^.tl>u>e  on  said  lot.     The  deed  was 

»  ^    •.  V   :     \  '':'/:' iritmished  money  to  defendants 

•.    •.       ■  v.-  %  •'  ^'1*  w;is  useil  by  them  in  said  building, 

■   ,        »    $'  '   <  •  .i:.'l  the  hme  defendant  afterwards 

,..    '-.      M  ...  Vv    ' 'a:-.:::!*  tor  this  amount.     The  note 

..    \.  •   ^v»»\  a  ♦I  :>t   pUintifl'  brings  this  action  to 

N  .V    ,.   iiv.*-^.*;  4  !x:i  ou  this  lot,  and,  if  not  paid,  a 

v    .  ^  »  m:  i  »  r*  .;  -'citioii  of  the  proceeds  to  the  pay- 


-.-r 


'»     '    4    > 


V        .N>      .\   ^    <i» 
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The  defendants  answer  and  admit  the  execution  of  the 
note,  den  J"  the  other  allegations  of  the  complaint,  and  the 
feme  defendant  prays  for  the  equitable  relief,  as  she  calls  it, 
requiring  the  plaintiff  to  deliver  to  her  the  deed  for  said  lot. 

The  jury  find  that  the  deed  was  delivered  to  the  plaintiff 
by  the  Land  Company,  w' ith  the  consent  of  the  fcv}^  defen- 
dant, to  be  held  as  an  "escrow"  until  this  note  or  the  money 
for  which  it  w^as  given  wtis  paid,  and  that  the  money  bor- 
rowed from  the  bank  was  used  in  improvements  placed  on 
said  lot. 

Thefeirie  defendant  is  not  personally  liable  for  the  pay- 
ment of  this  note.  McCaskill  v.  McKimiort,  at  this  term. 
And  this  Court  has  repeatedly  held  that  a  married  woman 
cannot  sell  her  land  except  by  deed  nor  bind  the  same  for 
the  payment  of  the  husband\s  debts,  except  by  mortgage 
and  privy  examination.     Farthing  v.  Shields^  106  N.  C,  289. 

But  the /em^  defendant  does  not  fall  within  the  protection 
afforded  married  women  bv  this  line  of  authorities. 

When  The  Central  Land  Company  made  the  deed  to  the 
feme  defendant,  it  was  delivered  to  the  plaintiff  by  the  con- 
sent of  the  defendants,  to  be  held  by  the  plaintiff  as  collat- 
eral security  for  the  money  that  plaintiflF  agreed  to  furnish 
the/p7?i€  defendant  to  build  a  house  on  the  lot,  and,  when 
this  was  paid,  to  be  delivered  to  her.  This  was  a  parol  dec- 
laration of  a  trust  accompanying  the  transmission  of  the 
legal  title,  and  not  subject  to  the  Statute  of  Frauds.  Sher- 
rod  v.  Dixon,  120  N.  C,  60;  Shdton  v.  Shelton,  58  N.  C,  292. 
And  i\\Q  fenie  defendant  took  the  title  subject  to  this  trust. 
She  never  has  had  the  title  to  this  lot  except  w^ith  this  in- 
cumbrance  upon  it.  The  plaintiflF  is  the  holder  of  the  deed, 
the  legal  title,  though  not  the  legal  owner  of  the  lot,  under 
a  parol  trust  in  its  favor  to  the  extent  of  its  debt.  And  in 
this  way,  it  has  such  an  interest  as  equity  will  enforce. 

The  feme  defendant   in  her  answer   invokes  the  aid  of 
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**equity"  and  asks  that  the  plaintiff  be  decreed  to  deliver 
this  deed  to  her.  "Those  who  ask  equity  must  do  equity." 
The  feme  defendant  does  not  own,  and  never  has  owned,  this 
lot  except  with  this  encumbrance  upon  it.  She  never  has 
paid  a  dollar  for  it  and  does  not  propose  to  do  so,  and  we  are 
unable  to  see  in  what  her  equity  consists.  To  grant  this 
prayer,  it  seems  to  us,  would  l>e  to  do  a  wevy  inequitable 
thing,  and  would  be  such  a  decree  as  we  have  no  warrant 
for  making. 

This  Court  has  ever  been  careful  to  i)rotect  the  estates  of 
married  women  against  the  machinations  and  frauds  of  their 
husbands  and  others.  But  it  cannot  assist  a  married  woman 
to  practice  a  fraud  by  which  she  will  acquire  an  estate,  for 
which  she  has  not  paid  and  does  not  propose  to  pay  a  dollar. 
The  judgment  below  must  be  affirmed. 

Affirmed. 


W.   L.    CECIL  V.  W.  F.  HENDERSON. 

Action  071  Note — Surety — Statute  of  Limitations — New  Promise 
— Request  not  to  Sue — Promif^e  not  to  Plead  Statute — Issu/'S. 

1.  In  the  trial  of  an  action  it  is  only  necessary  to  submit  such  issues  as  arise 

out  of  the  pleadings  material  to  be  tried  and  such  as  will  admit  all 
material  evidence  upon  the  whole  matter  in  controversy. 

2.  Where,  in  the  trial  of  an  action  which  was  barred  by  the  Statute  of 

Limitations  unless  the  bar  was  repelled  by  an  alleged  promise  of 
defendant  that  he  would  not  plead  the  Statute  of  Limitations  if  suit 
was  forborne,  (about  which  there  was  conflicting  evidence),  the 
Court  submitted  issues  as  to  whether,  within  three  years  before 
commencement  of  the  action,  the  plaintiff  was  induced  to  delay  suit 
on  the  note  at  the  special  request  of  defendant  for  the  accommoda- 
tion and  upon  the  promise  of  the  defendant  to  pay  the  same  and 
that  he  would  not  avail  himself  of  the  Statute  of  Limitations,  it  was 
not  error  to  refuse  to  submit  an  issue  tendered  by  the  defendant  as 
follows:  "Is  the  plaintiff's  action  barred  by  the  Statute  of  Lim- 
itations?" 
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B.  Although  Section  172  of  The  Code  renders  invalid  a  new  promise  to  take 
the  case  out  of  the  bar  of  the  Statute  of  Limitations  unless  the  new 
promise  is  in  writing  and  signed  by  the  party  to  be  charged  there- 
with, yet,  when  a  creditor  has  delayed  action  at  the  request  of  the 
debtor,  and  under  his  promise,  express  or  implied,  to  pay  the  debt 
and  not  to  plead  the  Statute  of  Limitations,  this  Court,  in  the  exer- 
cise of  its  equitable  jurisdiction,  will  not  permit  the  debtor  to  plead 
the  lapse  of  tfme  and  the  creditor  may  bring  his  action  within  the 
statutory  time  after  such  promise  and  request  for  delay  although 
not  in  writing. 

Civil  action,  tried  before  Cobles  /.,  and  a  jury,  at  Fall 
Term,  1897,  of  Davidson  Superior  Court.  There  was  a 
verdict  for  the  plaintiff  on  the  issues  referred  to  in  the 
opinion  of  this  Court  and  defendant  appealed  from  the 
judgment  thereon. 

Mr,  S.  E.  Williams^  for  plaintiff*. 

Messrs,  Wahei'  &  Walser,  for  defendant  (appellant.) 

Faircloth,  C.  J.:  This  is  an  action  on  a  sealed  note 
executed  by  I^oftin  as  the  principal  and  the  defendant  as  the 
surety,  commenced  on  August  1,  1805.  The  note  is  dat^d 
September  15,  1888,  on  which  the  last  payment  wa$  made 
November  2,  1891.     The  Court  submitted  these  issues: 

1.  **Was  the  i)laintiff  induced  to  delay  suit  on  the  not6 
at  the  special  request  of  defendant  for  the  acconnnodation 
and  upon  the  promise  of  the  defendant  to  pay  the  same  and 
that  he  would  not  avail  himself  of  the  Statute  of  Limita- 
tions?"    The  jury  answered  **Yes." 

2.  **Was  said  retjuest  and  promise  made  in  1893  as 
alleged?"     The  answer  was,  "Yes." 

The  defendant  tendered  this  issue:  "Is  the  plaintiff's 
action  barred  by  the  Statute  of  Limitations? "  which  was 
not  submitted,  and  the  defendant  excepted.  There  is  no 
plea  of  payment;  on  the  contrary,  the  answer  admits  that 
nothing  has  been  paid,  except  all  interest  to  November  2, 
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1891-  The  issue  ten<lere»i  bv  defendant  was  unnecessarv 
and  its  refusal  was  not  error,  because  the  facts  show  and  the 
issues  suVimitte<l  assume  that  the  right  of  action  was  barred, 
unless  it  was  saved  by  the  re<|uest  and  promise  made  in 
1893,  as  found  by  the  jurj',  alxiut  which  there  was  conflicting 
evidence.     It   is  onlv  necessarv  to  submil  such   issues  as 

a.  • 

arise  out  of  the  pleadings  material  to  be  tried,  (Code,  Section 
395),  such  as  will  admit  all  material  evidence  upon  the 
whole  matter  in  controversy.  Albright  v.  Mitchell,  70  N.  C, 
44n;   Ttieker  v.  Scitterthwaite,  120  X.  C,  118. 

To  rejicl  the  State  of  Limitations,  there  must  be  proof  of 
a  promise  to  pay,  and  when  there  is  an  acknowledgment  of 
a  subsisting  debt  the  law  implies  a  promise  to  pay  unless 
there  is  something  to  rebut  the  implication.  McRac  v. 
Leanj,  1  Jones,  91;  Smith  v.  Leeper,  32  N.  C\,  86.  Where 
the  action  is  ujKin  the  original  promise,  as  it  must  be,  the 
new  promise  re|)els  the  effect  of  the  Statute  in  *^\ctions  on 
Promises,"  and  either  revives  the  first  or  is  evidenoe  of  sim- 
ilar continued  promises  from  the  time  of  the  original  con- 
tract. The  liability  of  the  promis4>r  according  to  the  tenor 
of  the  instrument  is  the  consideration  for  the  new  promise 
which  must  l)e  bdwecn  the  two  parties  to  do  the  mnie  thing,  as 
a  promise  to  a  former  holder  or  a  third  party  would  not 
repel  the  Statute.  In  a  certain  class  of  promises  the 
action  must  rest  ui)on  the  new  promise,  as  if  the  new  agree- 
ment was  to  deliver  a  horse  to  satisfy  an  old  debt,  or  if  the 
debt  was  due  the  testator  and  the  new  promise  is  made  to 
his  executor.  Thoinpnon  v.  Gilreath,  48  X.  C,  493;  McRae 
V.  Leary,  supra.  In  McCurry  v.  McKesson,  49  X.  C,  510,  the 
new  promise  was  "that  he  would  settle  and  make  all  right;*' 
Held,  that  rej>elled  the  Statute. 

Such  are  the  rules  at  law  established  bv  this  Court,  but 
the  Court  in  the  exercise  of  its  equitable  jurisdiction  held 
that  when  suit  was  delayed  and  induced   by  the  request  of 
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the  debtor,  expressing  or  implying  his  engagement  not  to 
plead  the  lapse  of  time  in  bar  of  the  action,  he  would  not  be 
allowed  to  set  it  up  as  a  defence,  because  it  was  an  uncon- 
scientious defence,  and  against  equity.  This  is  easily  so  in 
a  system  where  the  distinction  tetween  actions  at  law  and 
suits  in  equity  and  the  forms  are  abolished  and  only  one 
form  is  allowed  as  it  is  with  us.  Daniel  v.  Commimoners, 
74  N.  C,  494;  Haymore  v.  Cormnmiomrs^  85  N.  C,  268. 
The  Code,  Section  172,  introduced  another  requisite  in  order 
to  avoid  the  Statute  of  Limitations,  viz:  that  no  acknowl- 
edgment or  promise  shall  be  received  as  evidence  of  a  new 
or  continuing  contract  .  .  .  unless  the  same  be  contained  in 
some  writing  signed  by  the  party  to  be  charged  thereby. 

In  the  case  l)efore  us,  neither  the  re<iuest  for  delay,  nor 
the  acknowledgment,  nor  the  promise  to  pay,  and  that 
defendant  would  not  avail  himself  of  the  Statute  of  Limita- 
tions, was  in  writing  signed  by  the  defendant.  In  consid- 
ering  that  Section  of  The  Code,  this  CWrt  held,  in  the  exer- 
cise of  its  ei{\i\tah\e  jurisdiction,  that  a  plea  of  the  Statute 
of  Limitations  would  not  be  allowed  as  a  defence  when  it 
would  be  unconscientious  and  inequitable  and  would  perpe- 
trate a  fraud  on  the  creditor,  in  the  face  of  such  promises, 
although  they  were  not  in  writing.  Joymr  v.  Mamey,  97 
N.  C,  148;  Hillv.Hilliard,  103  N.  C,  34;  Wood  on  Lim- 
itations (Second  Edition)  228,  Section  76.  Tuder  the  issues 
submitted  the  defendant  was  at  liljerty  to  make  any  defence 
which  could  avail  him  on  the  trial  of  the  matter  in  contro- 
versy, and  the  issue  tendered  by  him  was  ul^lecessar}^ 

Affirmed. 


Clark,  J.,  concurring  in  result:  The  CodCy  Section  172, 
renders  invalid  a  new  promise  to  take  a  case  out  of  the  bar 
of  the  Statute  of  Limitations  unless  the  new  promise  is  in 
writing  and  signed  by  the  party  to  be  charged  therewith. 
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It  has  been  held,  however,  that  where  a  creditor  has  delayed 
to  bring  action  at  the  request  of  the  debtor,  who  promised 
to  pay  the  debt  and  not  avail  himself  of  the  plea  of  the 
Statute,  it  would  be  against  equity  and  good  conscience  to 
permit  him  to  plead  it  and  that  the  creditor  can  bring  his 
action  within  the  statutory-  time  after  such  promise  and 
recjuest  for  delay.  Joyncr  v.  Massei/j  97  N.  ( ■.,  148;  Barcrqft  v. 
Roberts,  91  N.  (,'.,  363;  Ilaymore  v.  Commimoners,  85  N.  C, 
268;  Daniel  v.  Covinrissioners,  74  N.  C,  494.  It  is  essential, 
however,  not  only  that  there  shall  be  a  new  promise  and  a 
request  for  delay,  but  there  must  be  a  promise  not  to  plead 
the  Statute  if  delay  is  given.  Hill  v.  Hilliardy  103  N.  C, 
34.  In  the  present  case,  the  jury  found  that  state  of  facts 
and  the  action  was  begun  within  three  years  aft^r  the  indul- 
gence granted  at  the  request  of  the  debtor  and  his  prom- 
ise not  to  plead  the  Statute. 


LEMIRA  MAYBERRY,   et  al.,   v.  ALVIN  MAYBERRY,   et  al. 

Action   to    Recover  Land — Arbitrators — Award — Validity    of 

A  ward. 

1.  Arbitrators  need   not  go  into  particulars  and  assign  the  reasons  upon 

which  tlieir  award  is  based. 

2.  While  corruption  is  good  ground  for  setting  aside  an  award,  a  mistake 

of  fact  is  not,  unless  the  arbitrators  have  made  it  through  undue 
influence  or  the  fraud  of  a  party. 

3.  Where  a  controversy  was  submitted  to  arbitration  and  the  arbitrators 

made  their  award  by  a  simple  announcement  of  the  result,  without 
stating  their  reasons  or  the  Inw^  governing  them  in  their  finding,  and 
there  was  no  proof  that  undue  influence  was  brought  to  bear  upon 
them  or  that  any  evidence  was  excluded;  Jleldy  that  the  award  is 
conclusive  upon  the  parties  and  will  not  be  set  aside. 

Civil  action  to  recover  land,  tried  before  Greene,  J.,  and 
a  jury,  at  Spring  Term,  1897,    of  Wilkes  Superior  Court. 
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There  was  a  verdict  for  the  plaintiff  and  from  the  judgment 
thereon  defendants  appealed. 

Messrs.  W.  W.  Barber  and  Glenti  &  Manly y  for  defendants 
(appellants). 

No  counsel  contra. 

Faircloth,  C.  J.:  This  is  an  action  for  the  possession 
of  land.  The  defendants  pleaded  in  bar  of  the  action  an 
arbitration  and  award  between  the  same  parties  touching 
the  same  subject  matter.  The  controversy  involved  the 
boundary  line  between  the  parties,  and  that  turned  upon 
the  question  whether  the  corner  was  a  hickory  or  a  post 
oak.  The  evidence  was  that  the  arbitrator's  examined  every 
witness  tendered  and  received  everv  deed  offered  bv  either 
party,  both  parties  being  present  at  the  hearing.  The  award 
made  in  1889  was  **that  said  arbitrators  did  settle  and  locate 
the  line  in  dispute,  and  by  location  of  said  line  by  the  arbi- 
trators the  land  described  in  the  complaint  does  not  fall  on 
plaintiffs'  side  of  the  line  but  is  on  defendants'  side,'*  and 
the  report  of  the  arbitrators  is  made  a  part  of  this  answer 
and  is  pleaded  in  bar  of  the  plaintiffs'  right  to  recover. 

The  plaintiffs  moved  to  set  aside  the  award  in  order  that 
they  might  introduce  anotlier  deed  which  they  alleged 
would  throw  light  on  the  contention,  and  insist  that  it  would 
have  caused  a  different  award  to  have  been  made.  There 
is  no  evidence  that  it  would  have  produced  such  a  result. 
There  is  no  evidence  of  fraud  or  collusion  on  the  part 
of  the  arbitrators 

The  defendants  asked  the  CVnirt  to  instruct  the  jury  *'that 
there  is  no  evidence  in  this  case  on  the  part  of  either  plain- 
tiffs or  defendants  that  the  arbitrators  refused  to  examine 
any  witness  or  deed  offered  by  either  party,  and  this  being 
so  and  there  being  no  evidence  of  fraud  on  their  part,  their 
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decision  is  binding  on  the  parties  and  the  jury  should 
answer  the  issue  No."  The  refusal  of  this  prayer  was  error. 
His  Honor  among  other  things  told  the  jury  that  "If  they 
should  be  satisfied  that  there  was  such  a  deed  (that  would 
have  thrown  light  on  the  contention)  in  existence  and  it 
was  not  before  the  arbitrators,  thev  should  find  the  issue 
Yes."  That  was  erroneous.  The  issue  was  in  these  words: 
"Was  the  award  set  up  in  defendants'  answer  improperly 
and  unlawfully  made?"  and  was  answered  "Yes." 

Trials  bv  arbitration  are  favored  «bv  the  law  and  the 
Courts,  because  they  are  speedy  and  save  costs,  untech- 
nical  and  easily  adapted  to  the  minds  of  laymen.  "Arbi- 
trators are  no  more  bound  to  go  into  particulars  and  assign 
reasons  for  their  award  than  a  jury  is  for  its  verdict.  The 
duty  is  best  discharged  by  a  simple  announcement  of 
the  result  of  their  investigations."  Patterson  v.  Batrd,  42 
N.  C,  255;  Blossom  v.  Vanxbur'mge^  63  N.  ('.,  65. 
Arbitrators  are  a  law  unto  themselves  and  mav  decide  accord- 
ing  to  their  views  of  justice,  but  if  they  undertake  to  make 
the  case  turn  upon  matters  of  law,  and  mistake  the  law,  and 
that  appeal's  upon  the  face  of  the  award  their  award  is  void 
and  may  be  disregarded.  Leach  v.  J f arris,  69  N.  C,  532; 
Henry  w  Hilliardj  120  N.  C,  470;  Kingw  Neiise  Manufactur- 
ing Co,,  79  N.  C,  360.  An  award  speaks  for  itself  and  is  not 
open  to  proof  of  the  '^uniierstanding^^  of  the  arbitrators  as  to 
itsefiect.  Scott  v.  Green,  89  N.  C.,  278.  Corrui)tion  is  good 
ground  for  setting  aside  an  award,  but  a  mistake  is  not^ 
unless  the  arbitrators  have  made  it  through  undue  influence 
or  the  fraud  of  a  party.     Patton  v.  Garrett,  116  N.  C,   847. 

These  principles  have  been  so  often  announced  by  this 
Court,  they  might  now  be  considered  familiar  learning.  In 
the  present  case,  there  being  no  evidence  of  undue  influence^ 
nor  that  any  evidence  was  excluded,  and  the  award  being  a 
simple   announcement  of  the   result,    without   stating  the 
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reasons  or  the  law  governing  the  arbitratoi-s,  the   award 
must  be  held  conclusive  and  binding  on  the  parties. 

Reversed. 


/ 


ANNA  STAMPER  v.  MARY  STAMPER  et  al. 

Action  foi*  Specific  Performance — Covenant  to  Reconvey — Con- 
sideration— Default — Equitable  Relief — Quantity  of  Interest 
— Survivorship —  Waiver. 

1.  Where  a  contract  relating  to  land  is  not  objectionable  legally,  it  is  aa 

much  a  matter  of  course  for  a  Court  of  Equity  to  decree  specific 
performance  as  it  is  for  a  Court  of  Law  to  give  damages  for  breach 
of  such  contract. 

2.  Where  a  father  made  a  conveyance  of  lands  to  his  son  in  consideration 

of  the  comfortable  support  of  himself  and  wife  during  their  natural 
lives,  in  default  of  which  the  grantee  covenanted  to  reconvey;  Heldy 
that  the  grantor  and  his  wife  had  the  right  to  demand  a  reconvey- 
ance, on  breach  of  the  covenant,  in  entirety,  with  right  of  survivor- 
ship. 

3.  In  such  case  the  fact  that,  after  the  grantor's  death,  his  wife  allowed 

the  grantee,  her  son,  to  return  home  after  a  term  of  outlawry  and 
imprisonment,  and  live  with  her  on  the  land  until  his  death,  was 
not  a  waiver  of  her  right  to  a  reconveyance. 

Civil  action,  tried  before  Norwood^  J.,  and  a  jury  at 
Spring  Tenn,  189(>,  of  Alleghany  Superior  Court.  After 
the  evidence  was  closed  his  Honor  expressed  the  opinion 
that  the  plaintiff  could  not  recover,  whereupon  she  sub- 
mitted to  a  non  suit  and  appealed. 

Messrs.  Hackett&  Hackett,  for  plahitiff  (appellant.) 
Messrtt.  R.  A.  Daughton  and  W.  J.  Peek,  for  defendants. 

Douglas,  J.:  This  was  a  civil  action  brought  by  the 
plaintiff,  widow  of  Hiram  Stamper,  to  enforce  the  recon- 
veyance to  her  by  the  heirs-at-law  of  Milton  Stamper  of  cer- 
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tain  lands  in  accordance  with  the  provisions  of  a  bond 
executed  by  the  said  Milton  Stamper  on  the  18th  day  of 
July,  1873,  the  condition  of  which  is  as  follows:  "The  said 
Milton  Stamper  is  to  comfortably  support  and  maintain  at 
his  expense,  upon  the  said  land,  the  said  H.  H.  and  Anna 
Stamper,  during  their  natural  lives,  and  upon  default  so  to 
do  is  to  reconvev  the  land  above  referred  to  to  the  said  H. 
H.  and  Anna  Stamper."  The  deed  conveying  to  Milton 
Stamper  the  land  refeiTed  to  in  the  bond  and  fully  described 
in  the  deed  states  as  its  consideration:  **That  for  and  in 
consideration  of  love  and  affection  and  the  further  consid- 
eration of  an  obligation  this  (day)  given  by  the  said  Milton 
Stamper  to  the  said  H.  H.  Stamper  for  the  sujiport  of  the 
said  H.  H.  and  Aima  Stamper,  and  to  which  bond  reference 
is  hereby  given  for  a  more  specific  explanation  of  its  terms." 
The  deed  further  savs  in  the  habeiidHvi:    "To  have  and  to 

c' 

hold  to  him  the  said  Milton  Stamper,  his  heirs  and  assigns 
forever,  free  and  clear  from  anv  and  all  incumbrances 
whatever,  excej>t  those  set  forth  in  the  lx>ud  above  referred 
to,  &c." 

Upon  the  conclusion  of  the  plaintiff^s  testimony,  his 
Honor  intimated  that  upon  the  plaintiff's  own  showing  he 
would  instruct  the  jury,  that,  if  they  believed  the  testimony, 
they  would  find  in  favor  of  the  defendants.  Upon  which 
intimation  the  plaintiff  submitted  to  a  non  suit  and 
ap})ealed. 

In  this  intimation  we  think  there  was  substantial  error. 
There  was  direct  and  positive  testimony  introduced  by  the 
plaintiff  tending  to  show  that  Milton  Stamper  failed  to  comply 
with  the  conditions  of  the  bond.  If  he  so  failed,  we  think 
the  plaintiff  is  entitled  to  a  decree  for  si)ecific  performance 
of  the  covenant  in  the  l)ond  and  a  reconvevance  of  the  land. 
Witnesses  testified,  among  other  things,  that  Milton  Stamper 
committed  some  crime,  admitt^^d  by  the  counsel  to  be  horn- 
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icide;  that  he  lav  out  in  the  woods  for  two  years  and  wa& 
then  sent  to  the  penitentiary  where  he  remained  four  or  five 
years,  during  which  time  he  contributed  nothing  to  the 
support  of  his  mother;  tlmt  after  the  expiration  of  his  sen- 
tence he  came  home  where  he  remained  and  worked  until 
his  death;  and  that  he  was  taken  care  of  in  his  last  illness 
by  his  mother,  the  plaintiff,  and  his  sister,  Mrs.  Hall. 
Surely,  if  the  jury  believed  this  evidence,  and  it  must  be 
taken  in  the  light  most  favorable  to  the  plaintiff,  they  could 
not  find  that  Milton  Stiynper  had  complied  with  the  condi- 
tions of  the  bond,  as  he  had  neither  supported  his  mother 
nor  reconveved  the  land.  If  his  Honor  meant  that  the 
plaintiff  could  not  recover  as  matter  of  law,  then  we  think 
there  was  equal  error.  The  subject  matter  was  land,  and 
the  bond  plainly  provided  for  a  reconveyance  in  case  of  de- 
fault. While  it  is  universally  conceded  that  specific  per- 
formance is  a  matter  of  discretion,  the  best  authorities  agree 
that,  where  a  contract  relating  to  land  is  not  objectionable 
legally,  it  is  as  much  a  matter  of  course  for  a  Court  of 
Equity  to  decree  specific  performance  as  it  is  for  a  Court  of 
Law  to  give  damages  for  a  breach  thereof.  Story  Et^uity 
Jur.,  Section  751;  Bispham  Equity,  Section  364;  Pomeroy 
Equity,  Section  1402;  Klfchm  v.  Herring,  42  N.  C,  190. 

It  is  urged  that  this  case  is  in  the  nature  of  a  forfeiture 
for  breach  of  condition  subsequent,  which  is  not  favored  by 
the  law%  and  that  damages  would  be  the  proper  relief.  Even 
if  this  were  so,  the  parties  to  the  contract  themselves  agreed 
upon  a  reconveyance,  which  in  that  view  would  be  in  the 
nature  of  liquidated  damages.  But  the  relief  sought  here  is 
purely  equitable  and  must  be  administered  upon  equitable 
principles. 

We  must  now  consider  the  quantity  of  interest  to  be  re- 
conveyed,  which  we  think  is  the  entire  estate  in  the  land 
acquired  by  Milton  Stamper  under  the  deed.     The  covenant 
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was  to  reconvey  to  H.  H.  and  Anna  Stamper.  They  being 
husband  and  wife  held  their  equitable  interest,  the  right  to 
demand  a  reconveyance  upon  breach  of  the  covenant  in 
entirety,  with  the  right  of  surs'ivorship.  Motley  v.  JlTiite- 
more,  19  N.  C,  537;  Todd  v.  Zachary,  45  N.  C,  286;  Wood-  - 
ford  v.  Higly,  60  N.'C,  237;  Long  v.  Bainies,  87  N.  C,  329; 
Jojie^  V.  Potter,  89  N.  C,  220;  Sinionton  v.  Conielins,  98  N. 
C,  433.  In  the  two  cases  last  cited  the  land  held  in  entire- 
ty was  a  life  estate,  and  we  do  not  see  why  the  right  to  the 
conveyance  of  a  fee  simple  cannot  \k  held  in  the  same  man- 
ner. In  lAixton  V.  Tilly,  66  N.  C\,  327,  where  the  support 
of  the  plaintiff'  was  held  a  charge  upon  the  land  in  accord- 
ance with  the  prayer  of  the  plaintiff^,  there  was  no  agree- 
ment to  reconvev  the  land  nor  was  a  reconvevance  asked  by 

■.'  •  » 

the  plaintiff.  In  the  case  at  bar  the  plaintiff*  asked  only 
what  the  defendants*  intestate  agreed  to  give,  that  is  to  give 
back  the  land  upon  breach  of  the  covenant,  which  was  sim- 
ply a  failure  of  consideration.  There  can  be  no  doubt  that 
Hiram  Stamper  appropriated  this  land  to  the  support  of 
himself  and  his  wife  in  their  old  age  and  that  he  intended 
to  take  back  the  land  u}X)n  any  breach  of  the  agreement,  so 
that  the  land  might  do  what  the  son  had  failed  to  do. 

Every  rule  of  construction,  save  one,  is  properly  invoked 
to  carrs'  out  the  evident  intention  of  the  grantor,  and  that 
rule  has  no  application  here.  This  single  exception  is  the 
rule  in  Shelly's  Case,  the  Don  Quixote  of  the  law,  which, 
like  the  last  Knight  errant  of  chivalry,  has  long  survived 
every  cause  that  gave  it  birth  and  now  wanders  aimlessly 
through  the  reports,  still  vigorous,  but  equally  useless  and 
dangerous. 

The  death  of  Hiram  Stamper  vested  the  entire  equitable 
estate  in  his  wife  Anna  Stamper,  the  plaintiff*  in  this  case. 

But  it  is  said  that  the  plaintiff"  waived  the  forfeiture. 
How  and  when?     When  Milton  Stamper  came  back  from 
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the  penitentiary,  she  let  him  live  with  her  until  he  died,  and 
took  care  of  hiin  in  his  last  illness.  Though  a  convict,  he 
was  her  son;  and  because  she  opened  her  door  to  her  home- 
less child,  must  we  presume  a  waiver?  As  she  sat  by  his 
death-bed,  cooling  the  fevered  brow  and  soothing  the  trou- 
bled spirit  through  the  long  dark  hours  of  night  into  the 
dawn  of  another  day  and  another  life,  can  we  suppose  that 
she  was  contemplating  the  legal  effect  of  her  act?  The 
holiest  instincts  of  humanity  should  not  be  construed  to 
their  own  prejudice,  and  we  need  not  seek  a  motive  for  a 
mother's  love,  the  only  infinite  attribute  of  a  finite  being. 
This  is  not  mere  sentiment.  It  is  the  answer  of  the  con- 
science of  a  chancellor  on  an  appeal  to  the  discretion  of  a 
Court  of  Equity. 

It  is  alleged  by  the  defendants  that  the  plaintiff  is  endeav- 
oring to  obtain  title  to  this  land  for  the  purpose  of  devising 
it  to  her  daughter,  Parmelia  Hall.  Be  it  so.  If  the  land 
belongs  to  the  plaintiff,  why  can  she  not  give  it  to  w^hom 
she  pleases,  and  why  should  not  she  give  it  to  one  who,  alone 
of  all  her  children,  has  remained  with  her? 

For  the  reasons  given  w^e  think  there  was  error  in  the 
intimation  of  his  Honor  and  that  a  new  trial  should  be 
ordered. 

New  trial.. 


L.  L.  PURYEAR  et  al.,  Administrators  of  Isaac  JaiTatt,  v.  J.  C.  LYNCH, 

Administrator  of  Elizabeth  Lynch,  et  al. 

Practice — Divided   Bench — Affimiatimi    of    Judgment   Beloiu, 

When,  for  any  reason,  one  of  the  five  members  of  this  Court  does  not  sit 
and  the  Court  is  evenly  divided  on  the  hearing  of  an  appeal,  the 
judgment  below  will  be  allowed  to  stand  not  as  a  precedent  but  as 
the  decision  in  the  case. 
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Special  proceeding  begun  before  the  Clerk  of  the  Supe- 
rior Court  of  Yadkin  County  by  petition  for  the  sale  of 
land  of  Elizabeth  Lynch,  deceased,  for  assets  to  pay  a  judg- 
ment which  pUiintiffs  had  recovered  in  1888  against  the 
administrator  of  intestate,  heard  before  Starhuckj  J,  at 
Spring  Term,  1897,  of  Yadkin  Superior  Court.  The  defen- 
dant administrator  had  delayed  or  refused  to  have  the  land 
sold  (being  the  only  land  owned  by  intestate)  and  in  bar  of 
plaintiff's  action  pleaded  the  seven  and  ten  years  statutes  of 
limitation,  the  defendant  administrator  having  qualified  and 
made  publication  of  notice,  &c.,  in  July,  1883.  A  jurj-  trial 
was  waived  and  his  Honor  upon  the  pleadings  and  facts 
agreed  gave  judgment  for  plaintitis  and  defendants  appealed. 

Mr.  E,  L.   Gaithei^  for  plaintiffs. 

Mr.  A.  E.  Holtoii,  for  defendants  (appellants). 

Per  Curiam:  In  this  case  Justice  Furches  did  not  sit, 
and  the  Court  is  evenly  divided.  The  practice  of  appellat-e 
Courts  in  such  cases  is  that  the  judgment  below  stands,  not 
as  a  precedent,  but  as  the  decision  in  the  case.  Durham  v. 
Railroad^  113  N.  C,  240,  and  authorities  there  cited. 

Affirmed. 


C.   J.    SHOAF  &  CO.  V.  E.  FROST. 
Homestead —  Valuation   of  Jmnj — Reallotment — Evidence. 

Where,  upon  exception  to  a  homestead  allotment,  the  value  of  the  proper- 
ty in  question  was  fixed  by  a  jury,  and  an  order  was  made  by  the 
judge  for  a  re- allotment  in  accordance  with  the  jury's  valuation; 
Held,  that  upon  plaintiff's  exception  to  the  Commissioners'  report  of 
the  second  allotment  which  was  not  in  accordance  with  the  jury's 
valuation,  it  was  proper  to  sustain  the  exception  and  to  order  a  new 
allotment,  and  in  such  case  evidence  as  to  the  considerations  which 
influenced  the  jury  in  making  its  valuation  was  not  admissible. 
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This  was  an  appeal  from  an  order  of  Skirhiick^  ,/.,  at  Fall 
Term,  1897,  of  Davie  County,  sustaining  an  exception  to 
the  allotment  of  homestead  Commissioners  and  ordering  a 
new  allotment.     The  facts  a))pear  in  the  opinion. 

Me.^^rs.  Watson,  Bu.rton  &  Watsou,  for  plaintiffs. 
Mesf^rs.  Gk'un  cfc  Manly,  for  defendant  (appellant). 

Fatrcloth,  C.  J.:  Under  proper  proceedings  appi'aisers 
were  appointed  to  lay  off  the  defendant's  homestead,  which 
they  did,  describing  the  assigned  premises  by  metes  and 
bounds,  and  valued  the  same  at  $1,000.  The  plaintiffs 
excepted  to  the  appraisers'  return  and  a  jury  trial  was  had 
under  The  Code,  Sec.  519,  and  the  amendatorN'  Act  of  1885, 
Chapter  847,  and  in  response  to  the  is.sues  they  found  as  a 
fact  that  the  land  allotted  as  aforesaid  was  worth  $2,000. 
An  appeal  was  taken  and  this  (Jourt  held  that  the  valuation 
fixed  by  the  jury  was  final,  and  the  commissioners  appoint- 
ed to  make  a  second  allotment,  in  accordance  with  the  ver- 
dict of  the  jury,  must  be  guided  by  that  valuation,  and  that 
the  commissioners  must  be  appointed  by  the  Court  and 
summoned  by  the  sheriff.  Shoaf  v.  Frost,  IIH  N.  C,  075. 
At  Fall  Term,  1895,  the  Judge  presiding,  after  said  verdict 
was  entered,  set  aside  the  first  allotment  and  appointed 
commissioners  to  make^a  new  allotment,  in  accordance  with 
the  verdict  .of  the  jury  fixing  the  value  of  said  property. 
The  commissioners  viewed  and  valued  said  homestead  prem- 
ises, less  the  store  house  and  lot  cut  off,  at  $1,000  and  filed 
their  report.  The  plaintiffs  again  excepted,  and  his  Honor 
at  Fall  Term,  1897,  heard  the  exceptions,  evidence  offered 
and  argument,  and  found  as  a  fact  that  the  storehouse  and 
lot  cut  off  are  worth  about  $400  and  of  much  less  value 
than  the  remainder  of  the  original  homestead  as  allotted. 
He,  thereupon,  set  aside  the  report  of  the  commissioners  and 
appointed  another  commission  to  reappraise  said  homestead, 
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anU  directed  them  to  divide  the  laud  and  improvements, 
theretofore  allotted  by  tlie  Sheriff's  appraiser,  into  two  parts 
of  e(iual  value,  and  assign  to  the  defendant  as  his  home- 
stead one  part  selected  by  him,  so  as  not  to  embrace  more 
than  one  half  in  valuer  of  the  whole. 

From  this  judgment  the  defendant  appealed,  having  tiled 
affidavits  before  the  Judge  tending  to  show  the  value  of  the 
homestead,  the  considerations  which  influenced  the  jury  and 
the  value  of  the  ])art  cut  off,  &c.  This  evidence  is  not 
available  on  the  (juestion  now  before  us. 

The  order  of  his  Honor  is  agreeable  to  the  decision  here- 
tofore made  by  this  Court,  where  the  reasons  for  the  decision 
are  stated,  and  we  see  no  en'or. 

If  appreciation  or  depreciation  in  the  value  of  the  honie- 
stesid  has  occurred  in  the  meanwhile,  tliere  is  a  remedy,  as 
pointed  out  in  Viuinionj  v.  Thornton^  110  N.  C,  10. 

Affirmed. 


T.   L.    PATTERSON  v.  J.    W.    MILLS  et  al. 

Action    to   Foreclose   Mortgage — Partie^"^ — Imnes — Prior    Deed 
Unregistered — Con nor\'i  Act — Consfrnetive  Notice — Practice. 

1.  Where,  in  a  proceeding  to  foreclose  a  mortgage,  a  person  who  claimed 

under  a  deed  antedating  the  mortgage  but  not  registered  until  after 
the  commencement  of  the  action,  was  made  a  p^rty,  the  rights  of 
such  person  were  not  aflfected  by  tlie  fact  that  an  heir  of  a  deceased 
co-grantce  in  such  deed  was  not  also  made  a  party  and  an  exception 
to  the  proceeding  on  that  ground  is  untenable. 

2.  Where,  in  the  trial  of  an  action,  the  issues  settled  by  the  Court  are  such  as 

to  enable  each  party  to  have  every  phase  of  his  contention  presented, 
or  if  the  issue  submitted  is  the  only  one  raised  by  the  pleadings,  this 
Court  will  not  declare  error  either  as  to  the  form  or  number  of  the 
issues  submitted. 

3.  Possession  to  constitute  notice  must  be  open,  notorious,  exclusive  and 
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existing  at  the  time  of  the  purchase  by  the  party  to  be  affected 
thereby. 

4.  Where  one  of  the  defendants  in  an  action  to  foreclose  a  mortgage  claim- 

ed under  a  deed  from  the  mortgagors,  (her  brothers)  antedating  the 
mortgage  but  not  registered  until  after  the  commencement  of  the 
action  and  on  the  trial  it  appeared  that  the  mortgagors  had  owned 
and  cultivated  the  laud;  that  tliere  was  no  house  or  fence  on  the 
land;  that,  after  the  date  of  the  unregistered  deed  in  question  to  their 
sister.*",  thev  continued  to  cultivate  it  and  exercise  the  same  owner- 
ship  as  before  and  continued  to  list  it  for  taxation  in  their  own 
names  and  that  they  and  their  sisters  lived  in  a  house  on  an  adjoin- 
ing tract;  Held  that  such  acts  were  not  inconsistent  witli  the  paper 
title  nor  did  they  show  exclusive,  open  and  notorious  possession  in 
the  sisters  ol-  actual  pos-session  by  them. 

5.  It  cannot  be  assumed  that  an  assignment  of  error  is  a  correct  statement 

of  the  facts  therein  recited  when  such  facts  do  not  appear  in  the 
ca.se  stated  by  the  trial  Judge. 

6.  An  omission  tn  charge  on  a  particular  point  is  not  error  when  no  spe- 

cial instruction  was  asked  thereon. 

Civil  action  to  foreclose  a  mortgage  tried  at  February 
Term,  1897,  of  Iredell  Superior  Court  before  Starbucks  J., 
and  jury.  The  note  and  mortgage  were  executed  by  defen- 
dants (t.  F.  and  J.  W.  Mills  to  T.  A.  Patterson  on  the  23rd 
dav  of  January,  1884,  and  recorded  in  Iredell  county  on  the 
13th  of  March,  1884.  Patterson  died  in  the  year  1888  and  his 
administrator  a,ssigned  said  note  and  mortgage  to  plaintift 
on  January  28th,  1891.  There  was  no  controversy  as  to 
the  amount  due  on  note  and  mortgage. 

Defendant  Sarah  Mills  an  unmarried  sister  of  defendants, 
G.  F.  and  J.  W.  Mills,  the  mortgagors,  claimed  title  to  the 
land  in  controversy  with  the  heirs  at  law  of  a  deceased  sis- 
ter, under  an  unregistered  deed  executed  by  J.  W.  and  G. 
F.  Mills,  her  brothers,  with  whom  she  and  her  sister  lived. 
This  deed  bears  date  1878  and  was  registered  January  1, 
1896,  after  the  commencement  of  this  action,  the  said  Sarah 
alleging  notice  on  the  part  of  said  mortgagee  of  her  said 
deed  and  also  alleging  possession  and  occupancy  by  her  and 
her  said  sister  of  said  land. 
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Defendants  tendered  following  issues:  1.  At  the  time  of 
the  execution  of  alleged  mortgage,  were  Sarah  Mills  and 
Mary  Mills  the  owners  of  the  land?  2.  At  the  time  of  the 
execution  of  said  mortgage  was  defendant  Sarah  in  the 
actual  })ossession  of  the  land?  3.  Did  j)laintiff\'^  intestate 
and  plaintiff  have  knowledge  of  defendant's  claim  at  the 
time  of  execution  of  the  mortgage?  The  Court  declined 
these  issues,  being  of  opinion  that  the  matters  embraced  in 
them  could  not  be  presented,  &c.  Defendants  excepted. 
The  Court  settled  as  follows  the  issues,  to  which  there  was 
no  exception:  1.  What  amount  if  any  is  duG  on  plaintiff's 
mortgage?  Answer  (l)V  consent)  % .  2.  Is  the  un- 
registered deed  set  up  by  Sarah  Mills  and  others  void  as  to 
the  plaintifis? 

Plaintiff  introduced  in  evidence  the  note  and  mortgage 
bearing  date  January  23,  18(S4:  executed  by  G.  F.  and  J, 
AV.  Mills  to  T.  A.   Patterson,  registered  13th  March,  1884. 

J.  M.  Patterson  testified:  ''The  amount  of  the  debt  was 
$222.45  at  8  per  cent,  payable  to  T.  A.  Patterson,  now  dead. 
I  am  his  administrator.  I  assigned  mortgage  to  T.  L.  Pat^ 
terson  on  28th  Januarv,  1891.  lie  is  now  the  owner  of  it, 
I  was  agent  of  my  father  T.  A.  Patterson  when  note  and 
mortgage  were  executed  in  1884.  Had  no  knowledge  at 
that  time  that  Sarah  Mills  had  a  deed  or  any  claim  upon 
the  land.  Never  heard  of  her  claim  to  this  land  till  after 
this  suit  was  instituted.  In  1886  vshe  and  her  brother  gave 
me  an  indemnity  mortgage  on  3  tracts  including  this  tract 
and  the  home  place  tract  and  she  then  told  me  she  had  no 
interest  in  any  of  the  land  except  the  home  place."  The 
indemnity  mortgage  referred  to  by  this  witness  was  particu- 
larlv  described  bv  the  next  witness  T.  L.  Patterson,  who 
testified:  "I  never  heard  of  the  claim  of  Sarah  Mills  until 
after  I  advertised  the  lands  for  sale  under  the  mortgage. 
All  the  defendants  G.  F.,  J.  \V.  and  Sarah  lived  together  on 
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the  home  place  which  is  a  tract  adjoining  that  in  contro- 
versy, and  have  lived  there  that  way  before  and  after  the 
execution  of  the  mortgage.  J.  W.  and  G.  F.  Mills  have 
been  in  posvsession  of  the  land  ever  since.  Have  known 
they  worked  and  cultivated  the  land.  They  told  me  they 
owned  it.  They  all  lived  together  on  the  home  place,  a 
different  tract  from  the  one  mortgaged.  There  is  no  house 
on  the  land  mortgaged  and  no  fence  around  it.  I  never 
heard  of  Sarah's  claim  until  ten  davs  after  I  advertised  it 
for  sale  under  the  mortgage,  which  was  perhaps  a  month 
before  I  brought  this  suit."  On  cross  examination:  "J.  M. 
Patterson  and  I  went  security  for  G.  F.  and  J.  W.  Mills  in 
1886  for  their  appearance  at  Court  and  they  executed  a 
mortgage  upon  three  tracts  of  land — the  home  place,  the 
land  in  controyersy,  being  a  54  acre  tract,  and  another  tract 
of  84  acres,  to  indemnify  us.  G.  F.  and  J.  W.  and  Sarah 
all  signed  the  mortgage.  Sarah  said  at  this  time  that  she 
had  no  interest  in  any  of  the  land  except  the  home  place, 
whicli  was  also*  included  in  the  mortgage.  All  the  defen- 
dants lived  together  on  the  home  place  and  all  were  and 
are  unmarried." 

Defendants  introduced  following  evidence:  Deed  exe- 
cuted by  G.  F.  and  J.  W.  Mills  to  Sarah  Mills  and  Mary 
Mills  dated  July  17,  1878,  conveying  land  in  controversy, 
proved  July  17,  1878,  and  registered  Jaimary  1,  1896. 
Sarah  Mills  testified:  Am  sister  of  J.  W.  and  G.  F.  Mills — 
live  six  miles  from  T.  L.  Patterson — four  of  us  are  all  living 
together — sister  Mary  died  leaving  no  children — I  have  been 
in  possession  of  the  54  acre  tract  since  1878.  When  I  got 
the  deed  the  54  acre  tract  and  80  acre  tract,  where  we  live, 
were  all  one  j)lantation.  I  have  been  cultivating  it.  I  had 
my  brothers  to  cultivate  it  for  me.  I  luive  worked  in  the 
field  myself.  I  was  present  and  had  my  deed  when  the 
mortgage  was  drawn  up  August  11,  1886,  (the  indemnity 
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mortgage).  J.  M.  and  T.  L.  Patterson  were  there.  J.  M. 
Patterson  drew  it  up.  Don't  know  that  anything  was  said 
why  I  signed  it.  We  paid  our  brothers  $800  for  the  land. 
My  brother  bought  the  54  acre  tract,  the  land  in  contro- 
versy, from  Mr.  Little — we  helped  to  pay  for  it — they  bor- 
rowed the  money  from  us  to  pay  for  it  and  gave  us  notes, 
as  they  could  not  pay  us  back  and  we  wanted  our  money, 
they  made  us  the  deed.  I  rented  the  land  to  my  brothers 
for  50  dollars  a  year.  And  they  worked  and  cultivated  the 
farm  and  made  sub-rental  contracts  for  part  of  it.  My 
brothers  and  I  have  all  been  living  together  all  our  lives. 
We  rented  the  land  to  our  brothers  ever  since  1878.  I  worked 
some  in  the  crops.  Brothers  had  control  of  the  farm.  When 
I  worked  I  did  so  of  my  own  accord  and  to  help  them.  We 
all  lived  on  the  home  place — no  difference  in  our  way  of 
living  before  and  after  the  deed,  or  in  the  management  of 
the  farm  except  that  they  paid  us  rents.*' 

James  Mills  testified:  ''Am  brother  of  Sarah.  She  has 
owned  and  controlled  the  land  since  1878.  I  was  ])resent 
when  the  indemnity  mortgage  to  James  and  Thomas  Patter- 
son was  made  in  1886.  This  1878  deed  was  there.  James 
got  the  boundaries  from  it.  Nothing  said  about  why  my 
sister  signed  the  mortgage — Patterson  would  not  take  it 
without  her  signing.  In  1886  I  told  Thomas  Patterson 
that  my  sister  had  some  interest  in  the  54  and  82  acre  tract, 
I  was  trying  to  borrow  money.  My  brother  and  I  have  cul- 
tivated the  land  all  the  time — ^i)aid  our  sister  $50  a  year 
rent.  At  the  time  the  indemnity  mortgage  was  given,  noth- 
ing was  said  to  Thomas  Patterson  about  sister's  interest  in 
the  land.  I  told  J.  and  T.  Patterson  when  I  executed  the 
mortgage  in  1884  that  I  had  no  interest  in  the  land  but 
that  it  belonged  to  sister.  T.  I\itterson  reijuested  me  to 
keep  it  a  secret.  There  is  a  house  on  tlie  54  acre  tract  which 
is  known  as  the  home  place — the  land  in  controversy  joins 
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the  home  place. '*  On  cross  examination  the  witness  said: 
"No  house  on  Ihe  mortgaged  land,  no  one  living  on  it,  no 
fence  around  it  and  no  natural  boundaries.  My  brother 
and  I  cultivated  and  managed  the  mortgaged  land  after  the 
deed  to  Sister  just  as  we  did  before,  except  that  we  paid  rent 
to  sister.  We  returned  it  for  taxation  in  our  nanjes  all  the 
time  before  and  since  the  deed,  but  sister  furnished  the 
money  to  pay  taxes  since  the  deed.  All  four  of  us  are  sin- 
gle and  live  together  as  one  family  on  the  home  place." 

George  Mills  testified  in  his  own  behalf:  "Thomas  Patter- 
son came  to  my  house  and  asked  us  to  give  the  mortgage. 
We  executed  deed  in  1878  to  sisters  for  $800  and  then 
rented  the  land  from  them  at  $50  a  vear.  Sarah  has  been 
in  possession  since  1878.  The  Pattersons  knew  of  this  deed 
made  in  1878."  On  cross  examination:  "We  all  lived  to- 
gether on  the  home  place.  My  brother  and  I  managed  and 
cultivated  the  land  since  1878  the  same  as  we  did  before, 
except  we  paid  rent." 

T.  L.  Patterson  being  recalled  said:  "There  was  nothing 
said  to  George  and  James  Mills  about  keeping  it  a  secret. 
Neither  one  of  them  ever  told  me  that  their  sisters  owned 
the  land."  J,  M.  Patterson  recalled:  "Neither  my  father 
nor  myself  knew  of  Sarah's  deed  at  the  time  the  mortgage 
was  made — none  of  them  ever  told  me  that  their  sister  had 
anv  claim  on  the  land." 

After  the  conclusion  of  testimonv  his  Honor  stated  that 
he  would  only  submit  to  the  jury  the  question  whether  J. 
M.  Patterson  the  agent  of  T.  A.  Patterson,  the  mortgagee, 
and  T.  A.  Patterson  himself  had  notice  of  the  deed  from  G. 
F.  and  J.  W.  Mills  to  Sarah  and  Marv'  Mills,  or  their  claim 
of  ownership  at  or  before  the  execution  of  the  mortgage  to 
T.  A.  Patterson  in  1884.  Defendant  Sarah  Mills  excepted 
for  that  (1)  That,  if  at  the  time  the  mortgage  was  execut- 
ed by  G.  F.  and  J.  W.  Mills  to  J.  M.  Patterson  agent,  said 
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J.  M.  Pattersf>n  w^l^^  informed  of  the  rights  of  Sarah  and 
Mary  in  the  hmd  and  took  the  mortgage  under  these  cir- 
cumstances tlien  the  mortgage!*  t<M)k  with  notice  of  the  clahn 
of  Sarah  and  ^[an^  (2)  That  T.  L.  Patterson  in  taking 
an  assignment  of  the  jKist  due  note  of  his  father  took  the 
same  subject  to  the  e(|uities  of  Sarah  and  Mary  as  against 
T.  A.  Patter^?on.  (3)  That  if  Sarah  and  Marv^  had  an  un- 
registered  deed  made  in  1S7S  from  (1.  F.  ami  J.  W.  Mills  to 
the  land  in  disjmte  and  have  remained  in  jK)ssession  ever 
since,  this  is  notice  to  j>laintit!*and  those  under  whom  he 
claims,  and  their  deed  must  prevail  against  plaintiff's  mort- 
gage, and  the  })ossession  of  Sarah  and  Mary  and  their  exer- 
cising right  of  ownership  over  the  hind  since  1878  renting 
the  same  to  their  brothers  and  claiming  the  same  under  the 
unregistered  deed  was  notice  to  T.  A.  Patterson  and  also  to 
T.  L.  Patterson.  (4)  If  plaintiff  had  Ix^en  informed  of  the 
claim  of  Sarali  and  Marv  in  the  hmd  bv  (t.  F.  and  J.  W. 
Mills  at  and  before  he  took  the  assignment  of  the  not^  and 
mortgage,  tlien  he  took  the  same  with  notice  and  subject  to 
tlie  unregistere<l  deed. 

The  Court  gave  the  first  instruction  and  declined  to  give 
the  2nd,  3rd,  and  4th — holding  that  from  all  the  testimony, 
the  character  of  the  possession  of  Sarah  in  connection  with 
her  brothers,  was  not  sufficient  evidence  to  go  to  thejur}' 
upon  the  question  of  constructive  notice.  Defendant  ex- 
cepted. The  Court  among  other  things  charged  that,  under 
the  registration  laws,  the  deed  to  Sarah  and  Mary  was  void 
as  against  the  mortgage  to  l^attei-son,  unless  Patterson  or  his 
agent,  at  or  before  the  execution  of  the  mortgage,  had  knowl- 
edge that  Sarah  and  Mary  had  a  deed  to  or  claimed  to  own 
the  land;  that  it  made  no  difference  whether  Patterson 
acHjuired  knowledge  of  Sarah's  claim  at  the  time  the  indem- 
nity mortgage  was  given,  for  the  reason  that  the  mortgage 
under  which   plaintiff  claimed   had  alreadv  been  executed. 
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As  to  the  burdon  of  })roof  the  Court  charged  that  it  was 
ujK)!!  the  dt^feiuhuit  Sarah  to  prove  by  preponderance  of  evi- 
dence that  Patterson  liiniself  or  his  agent  liad  knowledge  of 
her  chiim  of  ownei^^hip  at  or  before  the  execution  of  the 
mortgage."  (Only  so  much  of  the  charge  as  is  pertinent  to 
defendant's  exception  has  been  set  out). 

There  was  a  verdict  for  plaintiff,  motion  by  defendant  for 
new  trial  to  bring  in  otlier  parties:  *'l.  For  that  all  the 
parties  in  interest  are  not  l)efore  the  Court,  as  it  appears 
from  the  record  that  at  a  former  term  it  was  made  to  ap]>ear 
that  one  Margaret  A.  Smalhnan  was  an  heir  at  law  of  Mary 
Mills,  deceased,  and  tliat  she  is  a  minor  and  has  not  had  a 
guardian  ad  litem  api)ointed  to  represent  her  yi  this  action 
as  re([uired  by  law.  2.  For  that  the  Court  failed  to  in- 
struct the  iurv  that  if  Sarah  and  Marv  had  deed  made  to 
them  in  187S  and  remained  in  ])ossession  of  the  land  ever 
since,  exercising  rights  of  ownership  over  it,  such  j>ossession 
being  o])en  and  notorious,  such  possession  is  notice  to  plain- 
tiff and  to  those  under  whom  he  claims,  and  the  deed  to 
^>arah  and  Mary  although  unregistered  must  j^revail  against 
the  mortgage  under  whidi  ])laintiff*  claims,  and  should  find 
the  issue  in  favor  of  defendant.  8.  For  that  the  Court 
fiihould  have  charged,  as  asked  J)V  defendant,  that  Pattei^son 
in  taking  an  assignment  of  the  past  due  note  declared  on, 
made  to  his  fether  by  James  and  (leorge  Mills,  took  the 
same  subject  to  eijuities  of  these  defendants,  and  should 
answer  the  issue  submitted  on  this  ground  in  favor  of  defend- 
ants. 4.  For  that  the  instructions  as  given  are  erroneous 
for  failing  to  give  the  instructions  as  above  set  forth,  and 
also  in  this,  ia-xvit  (a)  It  states  that  the  unregistered  deed 
set  uj)  by  Sarah  and  Mary  is  void  as  against  the  mortgage 
of  plaintif!'.  (b)  It  states  that  it  makes  no  difference 
whether  any  notice  was  given  at  the  time  the  indenmity 
mortgage  was  given,   l)ecause  at  the  time   it  was  executed 
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this  mortgage  had  already  been  made.  The  defendants 
contend  that  the  evidence  relating  to  the  circumstance  con- 
nected with  the  indemnity  mortgage  tended  to  fix  J.  M. 
Patterson,  the  acknowledged  agent  of  T.  A.  Patterson,  with 
knowledge  of  the  title  to  the  land  in  tliese  defendants.  5. 
For  that  the  Court  failed  to  submit  the  issues  tendered  by 
defendant.  6.  For  that  the  Court  instructed  the  jury  that 
the  burden  was  on  defendant  upon  the  one  issue  submitted 
to  the  jury  involving  matters  of  fact  alleged  by  plaintiff  and 
expressly  denied  by  defendants.  7.  For  that  the  Court 
erred  in  submitting  ihe  one  issue  which  was  submitted." 
Motion  for  new  trial  denied  and  defendants  excepted  and 
appealed  from  the  judgment  rendered. 

Messrs.  Armfield  &  Turner,  for  plaintiff. 

Messrs.  Lmig  &  Long,  for  defendant^si  (appellants). 

Clark,  J.:  This  proceeding  is  to  foreclose  a  mortgage 
which  was  executed  and  recor/led  in  1884.  Sarah  Mills  is 
brought  in  as  a  defendant  because  she  claims  under  a  deed 
dated  in  1878,  but  which  remained  unregistered  till  July 
1896,  after  this  action  was  begun.  There  is  nothing  in  her 
exception  that  one  of  the  heirs  at  law  of  her  deceased  sister, 
who  was  named  as  grantee  with  her  in  the  unregistered  deed^ 
is  not  made  a  party.  Sarah  Mills  is  not  interested  in  that, 
in  any  way,  as  her  rights  cannot  be  affected  thereby. 

Every  phase  of  the  defendants'  contention  could  have  been, 
and  was  presented  on  the  issue  as  settled  by  the  Court,  and, 
when  this  is  so,  we  will  not  find  error  as  to  the  mere  form 
or  number  of  the  issues  submitted.  liittcnhouse  v.  Railway, 
120  N.  (\,  544;  Humphrey  v.  Church,  109  N.  C,  132; 
Denmark  v.  Railroad,  107  N.  C,  ISo.  Besides,  the  issue 
submitted  was  the  onh^  pertinent  one  raised  by  the  pleadings. 
Issues  upon  mere  evidential  matters  should  not  be  submitted. 
Grant  v.  Bell,  87  N.  C.,  34;  PatUm  v.  Railroad,  96  N.  C,  455. 
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Had  the  unregistered  deed  been  executed  since  Chapter 
147,  Acts  1885,  known  commonly  as  ''Conner^s  Act,'*  no 
notice  to  a  subsequent  purchaser  or  mortgagee,  however  full 
and  formal,  would  supply  the  want  of  registration  of  the 
prior  conveyance.  Maddox  v.  Arp^  114  N.  C,  585;  Qidnnerly 
V.  Quinnnly,  Ibid,  145;  Barber  v.  Wadmvorthy  115  N.  C,  29; 
Hooker  v.  Nichols,  116  N.  C,  157.  The  unregistered  deed, 
however,  is  alleged  to  have  been  made  prior  to  the  Act  of 
1885,  and  Sarah  Mills  contends  that  «he  comes  within  the 
exception  therein  that  no  purchase  shall  avail  as  against 
any  unregistered  deed  executed  prior  to  December  1,  1885, 
when  the  person  holding  under  such  unregistered  deed 
is  in  the  actual  possession  of  the  land,  or  the  purchaser  has 
actual  or  constructive  notice  of  such  unregistered  deed. 
The  CDurt  instructed  the  jury,  at  defendant's  request,  that, 
if  the  mortgagee  when  he  took  the  mortgage,  had  informa- 
tion of  the  rights  of  Sarah  Mills  and  her  sister,  he  took  with 
notice.  The  finding  of  the  jury  settles  that  there  was  no 
actual  notice,  and  his  Honor  properly  held  that  there  was 
no  constructive  notice.  The  evidence  was  that  the  mort- 
gaged land  had  no  house  or  fence  on  it;  that  the  mortgagors, 
G.  F.  and  J.  W.  Mills,  two  brothers  owned  the  premises  and 
cultivated  them;  that  after  the  date  of  the  deed  made  to 
Sarah  and  Mary  Mills,  their  sisters,  the  stiid  G.  F.  and  J. 
W.  Mills  continued  to  cultivate  and  exercise  the  same 
ownership  thereover  as  before,  and  have  continually  ever 
since  listed  the  same  for  taxes  in  their  own  names,  but  thev 
allege  that  they  paid  their  sisters  rent  ($50.  per  annum)  and 
were  furnished  monev  bv  said  sisters  to  pav  the  taxes.  All 
four  were  unmarried  and  lived  together  in  a  house  on  an 
adjoining  tract.  There  was  no  actual  notice,  and  herein 
this  case  differs  from  Cowan  v.  WitlmnVy  111  N.  C,  306,  S. 
C.  112  N.  C,  736,  S.  C.  114  N.  C,  558  and  S.  C.  116  N.  C. 
771.     Constructive  notice  is  a  legal  inference  from  estab- 
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lished  facts  and  arises  when  "the  presumption  of  notice  is  so 
violent  that  the  Court  will  not  allow  it  to  be  contradicted/' 
Bofit  V.  SefzeVj  87  N.  C,  187  and  cases  cited;  Story  Eq.  Jur. 
399;  1(3  Am.  &  Eng.  Enc.  791.  Possession  to  constitute 
constructive  notice  must  be  "open,  notorious,  exclusive  and 
existing  at  the  time  of  the  purchase"  {Edwards  v.  Thompson^ 
71  N.  C,  177;  Bost  v.  Seizer,  supra,)  and  it  is  not  such  notice 
when  the  grantor  remains  in  possession  after  the  convey- 
ance, or  if  the  jjossossion  is  e(|uivocal.  IG  Am.  &  Eng. 
Enc.  808.  Here,  the  alleged  grantors  exercised  the  same 
acts  of  dominion  and  ownership,  as  before,  cultivating  the 
land  and  ])aying  the  taxes  in  their  own  names,  and  living 
with  their  sisters  on  an  adjoining  farm.  From  this  there 
were  no  acts  inconsistent  with  the  {)aper  title,  nor  showing 
"exclusive,  open  and  notorious  |)ossession"  in  the  two  sisters 
nor  of  actual  possession  by  them,  even  if  the  evidence  of  a 
promise  to  pay,  or  i)ayment  of  rent  to  them  was  made. 
Allen  V.  Bohn,  114  N.  C,  oOO.  In  all  the  cases  in  our 
Courts  of  constructive  notice  from  possession,  the  actual 
possession  was  in  some  one  else  than  the  vendor.  Johnson 
V.  Jlanser,  88  N.  C,  888;  Bost  v.  Setzer,  siipra]  Webber  v. 
Taj/lor,  55  X.  (\,  9. 

The  second  prayer  for  instruction  was  properly  reftised. 
Sarah  Mills  had  no  equity  in  the  note  sued  on  and  the 
plaintifl^'s  taking  it  after  maturity  in  no  wise  aflwts  her. 

The  Court  properly  charged  that  the  burden  was  upon 
the  defendant,  Sarah  Mills,  to  sliow  that  the  mortgagee  had 
actual  or  constructive  notice  of  the  unregistered  deed,  so  as 
to  entitle  her  to  come  within  the  proviso  in  the  Act  of  1885. 
There  was  no  error  in  instructing  the  jury  that  it  was 
innnaterial  whether  or  not  tlie  plaintiff  received  actual 
notice  of  the  unregistered  deed  in  188(5  which  was  two  years 
after  the  mortgage  in  suit  was  executed. 

The  recital  in  the  defendants'  exceptions  (4  a)  as  to  what 
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the  Judge  charged  is  not  sustained  by  what  the  Judge  says 
was  his  charge,  and  goes  for  naught.  As  was  said  in  Mer- 
rell  V.  Whiimire,  110  N.  C,  367,  citing  Walker  v.  Scott,  106 
N.  C,  56,  **We  cannot  assume  that  an  assignment  of  error 
is  a  correct  statement  of  the  facts  therein  recited,  when  such 
facts  do  not  appear  in  the  case  stated  by  the  Court." 

The  second  exception  which  was  for  faihire  to  give  a  cer- 
tain instruction,  which  was  not  prayed  for,  cannot  be  sus- 
tained, first,  because  the  possession  of  Sarah  Mills  was  not 
show^n  to  be  "open,  notorious  and  exclusive'*  and  for  the 
further  reason  that  the  omission  to  charge  upon  a  particular 
point  is  not  error;  if  the  party  desires  a  specific  instruction 
thereon  it  is  his  duty  to  ask  for  it.  Boon  v.  Murphy,  108 
N.  C,  187;  St^te  v.  Vamer,  115  N.  C,  744;  State  v.  Ussery, 
118  N.  C,  1177;  Nelson  v.  Insurance  Co,,  120  N.  (1,  302; 
State  V.  Pritchett,  106  N.  C,  667;  Bethea  v.  Railroad,  Ibid 
279;  State  v.  Bailey,  100  N.  C,  528;  King  v.  Blachvell,  96 
N.  C,  322;  Willey  v.  Railroad,  Ibid  408;  Morgan  v.  Lewis^ 
95  N.  C,  296,  and  numerous  other  cases  cited  in  Clark's 
Code  (2nd.  Ed.)  pp.  382,  394  and  399. 

Affirmed, 


B.   F.   ELLER,     Administrator    of  Peter  EHer,    v.   A.    M.    CHURCIL 

Action  on  Receipt — Practice —  Trial — Directing  Verdict — 
Statute  of  Limitations — When  Cause  of  Action  Accrues — 
Revival  of  Cause  of  Action. 

1.  A  verdict  cannot  be  directed  in  favor  of  the  party  upon  whom  the 

burden  of  proof  rests. 

2.  The  Statute  of  Limitations  begins  to  run  against  a  cause  of  action  as 

soon  as  the  plaintiff,  being  then  under  no  disability,  is  at  liberty 
to  sue. 

8.  Where  an  assignee  of  several  judgments  against  the  estate  of  an  intes- 
tate received  payment  thereof  from  the  administrator  in  August 
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1881,  and  covenanted,  in  the  receipt,  to  refund  so  much  as  might  be 
in  excess  of  his  pro  rata  share  if  it  should  "turn  out"  that  there  were 
debts  of  superior  dignity  or  lien,  or  that  he  liad  received  more  than 
he  was  entitled  to  receive;  and  it  appeared  on  the  trial  of  an  action 
on  such  covenant  that  the  administrator  suffered  judgment  to  be 
taken  against  him  in  1894  on  a  justice's  judgment  rendered  against 
a  former  administrator  of  intestate  in  October  1878;  Hdd^  (1)  that 
the  cause  of  acti(m  on  the  covenant  arising  out  of  the  judgment 
rendered  in  1878  accrued  as  soon  as  the  administrator  could  reason- 
ably have  known  of  the  existence  of  the  judgment,  that  is,  at  the 
date  of  the  receipt  containing  the  covenant  to  refund:  (2)  that  the 
action  was  barred  by  the  statute  of  limitations  and  (3)  that  the  cause 
of  action  on  the  covenant  arising  out  of  the  1878  judgment  was  not 
revived  by  the  act  of  the  administrator  in  voluntarily  allowing 
judgment  to  be  entered  against  him  in  1894  in  an  action  brought  on 
such  judgment  after  the  latter  had  been  barred  by  the  statute  of 
limitations 

Civil  action  tried  before  Hoke,  J.,  and  a  jury  at  Fall 
Term,  1896,  of  Wilkes  Superior  Court.  There  was  a 
verdict  for  tlie  plaintiff  and  from  the  judgment  therfion 
defendant  appealed. 

Messi'fi.  \V.  W.  Barber  and  Gknn  &  Manly,  for  defendant 
(appellant). 

No  counsel,  contra. 

Dou(jLAS,  J.:  This  was  a  civil  action  begun  before  a 
Justice  of  the  Peace,  and  tried  on  appeal  in  Superior  Court, 
to  recover  on  the  following  receipt  or  contract:  ^'Received 
of  B.  F.  Eller,  Adm'r.  d.  b.  n.  of  Peter  Eller,  deceased,  the 
sum  of  $5.93,  $553.80,  being  payments  in  full  of  the  princi- 
pal, interest  and  costs  in  the  following  judgments  on  the 
Superior  Court  docket  of  Wilkes  County,  w^hich  have  been 
assigned  to  me  (specifying  the  judgments),  the  same  having 
been  assigned  to  me,  and  should  it  turn  out  that  I  have 
received  more  than  is  due  me  in  law,  or  that  there  are  anv 
prior  liens  having  precedence  over  the  above  judgments, 
then  I  am  to  refund  to  the  said  B.  F.  Eller  Adm'r.  the 
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amount  overpaid,  (liven  under  my  hand  and  seal  this 
22nd  day  of  August  1881.  (Signed)  A.  M.  Church,  seal." 
The  plaintiff  introduced  a  record-  of  the  Superior  Court 
showing  a  judgment  obtained  in  1894  against  him,  as  such 
administrator,  by  one  J.  S.  Huffman.  This  judgment  was 
rendered  on  a  former  judgment  obtained  in  a  Justice^s  Court 
in  October  1878.  To  the  second  action  the  plaintiff  practi- 
cally made  no  defense,  and  allowed  judgment  to  be  taken 
against  him  for  the  full  amount..  In  the  suit  at  bar  the 
defendant  pleaded  the^  statute  of  limitations.  The  case  on 
appeal  states  that  "his  Honor  instructed  the  jury  that  from 
the  evidence  introduced  the  plaintiff  was  entitled  to  recover, 
and  the  findings  of  the  jury  were  in  accordance  with  the 
instructions  of  his  Honor."  While  tliis  is  not  very  explicit, 
we  presume  that  his  Honor  charged  the  jury  that  if  they 
believed  the  evidence  the  plaintiff  was  entitled  to  recover  as 
a  matter  of  law,  there  being  no  conflict  of  testimony.  Under 
no  circumstances  could  he  have  directed  a  verdict  in  favor  of 
the  plaintiff,  upon  whom  rested  the  burden  of  proof.  State 
V.  Shule,  32  N.  (\,  153;  Spruill  v.  Ins.  Co.,  120  N.  C,  141. 
But,  assuming  that  the  charge  was  free  from  this  objection, 
we  think  there  was  error  in  his  Honor's  instruction  as  to 
his  conclusion  of  law.  The  canm  litis  in  this  action  is  the 
covenant  of  the  defendant  contained  in  the  receipt  of 
August  22,  1881,  above  set  forth  and  the  statute  began  to 
run  thereon  as  soon  as  it  "turned  out"  that  the  defendant 
had  received  more  than  was  due  to  him  in  law,  or  that 
there  were  prior  liens.  The  onlj^  construction  we  can  give 
to  the  words  "turn  out"  is  that  thev  mean  when  those  facts, 
if  existing,  were  discovered  by  the  plaintiff,  or  might  have 
been  discovered  with  reasonable  diligence.  The  judgment 
now  set  up  by  the  plaintiff  was  based  on  a  former  judgment 
rendered  in  October  1878,  before  the  receipt  of  August  22, 
1881  was  given.     Therefore,  the  plaintiff  could  at  once  have 
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demanded  of  tlie  defendant  the  pro  rata  contribution  he  is 
now  seeking  to  recover. 

It  is  unnecessary  to  cite  autlioritv  tosliow  that  the  statute 
begins  to  run  wlien  tlie  phiintitt*  is  at  li]>erty  to  sue,  being 
then  under  no  disability.  More  tlian  ten  years  liaving 
elapsed  before  the  bringing  of  this  suit  since  the  receipt  was 
given,  and  after  the  plaintiff  could  have  asceilained  with 
reasonable  diligence  the  existence  of  the  outstanding  debt 
now  set  up,  his  action  is  barred  by  the  statute  of  limitations. 

The  fact  that  he  voluntarily  {)ermitte(l  a  judgment  to  be 
taken  against  liim  in  1894  on  a  Justice's  judgment  so  clearly 
barred,  does  not  alter  or  renew  the  liability  of  the  defendant, 
who  was  a  judgment  creditor,  and  neither  an  heir  nor 
devisee. 

Error. 


W.    C.    COWLES,    Guardian,    v.  C.    J.   COWLES. 

Motion  to  set  aside  Judgment  on  (ironnd  of  Excusable  Xegle.ct — 
Laches — IiTcgular  and  Erroneous  Judgments — Judgnind  by 
Default  Final — Money  paid  for  use  and  Benefit  of  Defendant 
— Implied  promise  to  Repay. 

1.  Where  a  judgment  by  default  final  was  rendered  against  a  defendant 

who  had  employed  an  attorney  but  had  neither  attended  Court  nor 
given  any  excuse  for  his  absence  and  had  given  his  attorney  no  in- 
formation upon  which  to  interpose  a  defence;  JMcf,  that  his  conduct 
was  inexcusable  negligence  which  did  not  entitle  him  to  have  the 
judgment  set  aside  under  Section  274  of   T/te  Code. 

2.  The  refusal  of  a  motion  to  set  aside  a  judgment  on  the  ground  of  sur- 

prise or  excusable  neglect  is  a  matter  of  discretion  with  the  Judge 
below  and  cannot  be  reviewed  on  appeal  unless  it  should  appear  that 
such  discretion  was  abused. 

3    Where,    in  an  action   to  recover  money  expended  by  plaintiff  mort- 
gagee for  the  benefit  of  defendant  mortgagor,  the  verified  complaint 
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alleged  a  certain  sum  to  be  due  from  defendant  to  plaintiff  on  the 
implied  promise  to  repay  and  no  answer  was  filed,  it  was  proper  to 
render  a  judgment  by  default  final.     (Montgomery.  J.,  dissents). 

4  If,  in  such  case,  on  the  facts  stated  in  the  complaint,  the  law  did  not  raise 
an  implied  promise  to  repay,  the  judgment  would  be  erroneous  and 
not  irregular  and  another  Judge  at  a  subsequent  term  would  have 
no  right  to  correct  or  set  it  aside. 

•Motion  in  the  cause  heard  before  Starbuck,  J.,  at  July 
Term,  1897,  of  Alexander  Superior  Court,  made  by  defen- 
dant Calvin  J.  Cowles,  to  set  aside  the  judgment  by  default 
rendered  against  him  at  January  Term,  1897,  in  so  far  as  it 
included  the  sum  of  $125.85,  with  six  per  cent,  interest 
thereon  from  Februaiy  17th,  1897,  the  judgment  having 
been,  by  consent,  upon  motion  of  defendant,  Ida  A.  Cowles, 
reformed  as  to  both  defendants,  in  so  far  as  it  declared  a 
lien  upon  the  lands.  The  purpose  of  the  motion  was  to  set 
it  aside  in  so  far  as  it  was  a  personal  judgment  against  de- 
fendant Calvin  J.  Cowles,  for  the  sjiid  sum  of  $125.85,  and 
interest. 

The  Court  found  the  following  facts: 

The  summons  was  duly  serv^ed  on  Calvin  J.  Cowles,  re- 
turnable  to  January  Term,  1897.  Plaintiff  filed  verified 
complaint  within  first  three  days  of  term.  No  answer  was 
filed. 

Defendant  Calvin  J.  Cowles,  a  resident  of  Wilkesboro, 
was  prevented  by  illness  from  attending  at  said  term,  but 
was  represented  by  counsel  who  was  present.  Defendant 
did  not  inform  his  counsel  as  to  the  cause  of  his  al^sence  or 
as  to  the  ground  of  his  defence,  but  wrote  a  letter,  simply 
stating  that  it  was  impossible  for  him  to  attend,  and  request- 
ed counsel  to  have  case  continued  at  said  term. 

Plaintiff's  counsel  moved  for  judgment  by  default  final. 
Defendant's  counsel  opposed  the  motion  and  recjuested  a 
continuance,  with  leave  to  answer. 

121—35 
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Thereupon  plaintiff's  counsel  stated  that,  if  counsel  for 
the  defendant  would  sav  that  his  client  had  a  meritorious 
defence,  the  request  for  time  to  answer  would  not  be  opposed. 

Defendant's  counsel  stated  lie  had  no  information  as  to 
the  nature  of  the  defence  or  as  to  the  cause  of  his  client's 
absence,  except  such  as  was  contained  in  the  letter. 

The  judgment  whicli  is  attacked  by  this  motion  was  then 
rendered. 

The  Court  further  found  that  in  the  action  brought  by 
Matheson  against  defendant  G.  J.  Cowles,  mentioned  in 
Article  V.  of  said  complaint,  H.  C.  Cowles,  the  plaintiff  in 
tJiis  cause  became  a  party  defendant.  The  Matheson  action 
was  tried  in  Superior  Court  and  judgment  rendered  in  favor 
of  defendants.  Whereupon,  Matheson  gave  notice  of  appeal 
to  Supreme  Court.  H.  C.  Cowles  believing  the  appeal  would 
be  successful,  in  order  to  protect  the  mortgage  security  for 
the  debts  owing  to  him  by  his  then  co-defendant,  Calvin  J. 
Cowles,  })aid  Matheson  $158.50,  as  stated  in  said  complaint. 
The  sum  of  $32.75,  represents  tlie  amount  of  taxes  paid  by 
Matheson,  including  the  tax  for  which  the  land  was  sold, 
and  twenty  per  cent,  interest  thereon  allowed  to  purchasers 
at  tax  sales.  This  last  amount  is  conceded  to  be  justly 
owing  by  Calvin  J.  Cowles  to  H.  C.  Cowles.  The  residue  of 
said  $358.50  was  to  cover  the  costs  of  the  suit  brought  by 
Matheson,  viz.,  $25.85,  and  the  amount  agreed  on  as  a  com- 
promise, viz.,  $100.  It  is  as  to  these  last  two  items,  aggre- 
gating $125.85,  that  defendant  Calvin  J.  Cowdes  complains 
and  seeks  to  vacat<3  the  judgment  by  default. 

The  Court  further  found  that  Matheson  abandoned  his 
aj)peal  in  consideration  of  the  amount  so  paid  him,  and  that 
the  said  compromise  was  effected  without  the  knowledge  or 
consent  of  Calvin  J.  Cowles,  and  that  said  amount  of  $125.85, 
with  interest  at  G  per  cent,  from  February  17th,  1894,  the 
date  of  payment  to  Matheson,  was  embraced  in  the  judg- 
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meat  by  default.  The  Court  was  of  the  opinion  that  the 
judgment  which  the  defendants  attacked  must  have  been 
rendered  on  the  ground  that  the  facts  set  forth  in  the  com- 
plaint raised  an  implied  contract  on  the  part  of  Calvin  J. 
Cowles  to  reimburse  H.  C.  Cowles  the  $125.85,  paid  by  the 
latter  in  etiecting  the  compromise.  His  Honor  was  of  the 
opinion  that  the  judgment  was  not  irregular,  and  that  the 
facts  did  not  constitute  excusable  neglect.  He  therefore 
adjudged,  not  as  a  matter  of  discretion  but  for  the  reason 
stated,  that  the  motion  be  denied,  and  that  plaintiflf'  recov- 
er of  defendant  Calvin  J.  Cowles  his  costs  of  the  motion. 
From  this  judment  the  defendant  appealed. 

jWif/wAs.   Arinjield  &  Turner^  for  plaintiff. 

Mr.   W.  ir.  Barber^  for  defendant  (api)ellant). 

Clark,  J.:  This  is  a  motion  to  set  aside  a  judgment  by 
default  final  taken  at  a  previous  term.  The  summons  was 
duly  served  and  a  verified  complaint  filed.  The  defendant 
was  represented  by  counsel  but  filed  no  answer.  The  plain- 
tiff's counsel  stated  he  would  agree  to  the  allowance  of  time 
to  file  answer  if  defendant's  counsel  would  say  that  he  had 
a  meritorious  defence.  Tliis  he  declined  to  do,  saying  that 
he  had  a  letter  from  his  client  stating  he  could  not  attend, 
but  not  informing  him  "why  he  could  not,  not  stating  any 
ground  of  defence.  Judgment  final  was  thereupon  entered. 
The  conduct  of  defendant  was  inexcusable  in  not  giving  his 
counsel  information  on  these  points.  Even  now  he  shows 
no  sufficient  excuse  for  his  failure  to  do  this,  and  his  Honor 
properly  refused  to  set  the  judgment  aside  for  excusable  neg- 
lect. Besides,  his  refusal  is  a  matter  of  discretion  and  not 
reviewable  unless  it  appeared  that  liis  discretion  had  been 
abused.  Wyche  v.  /?os.s,  119  N.  C,  174;  Stith  v.  Jones,  Ibid 
428;  Broxmi  v.  Hale,  93  N.  C,  188. 

The  defendant  then  insisted  that  the  judgment  should  be 
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set  aside  for  irregularity.  The  part  of  the  judgment  alleged 
to  be  irregular  is  that  rendered  for  the  cause  of  action  set  out 
in  the  fifth  section  of  the  complaint  which  avers  "that  in 
addition  to  the  sums  of  money  due  as  aforesaid,  and  secured 
by  mortgage,  the  said  Calvin  J,  Cowles  is  indebted  to  the 
plaintiff  in  the  sum  of  $158.30  to  be  added  to  the  said  sums 
secured  by  mortgage,  by  reason  of  the  following  facts,"  and 
here  the  facts  are  set  out,  which  are  in  substance  that  the 
land  had  been  sold  for  taxes  against  the  mortgagor,  and  the 
plaintiff  mortgagee,  to  protect  the  mortgaged  property,  by 
compromise  paid  the  sum  of  $138.30  to  the  purchaser  of  the 
tax  title,  as  otherwise  (as  he  averred)  his  security  would 
have  been  valueless  and  defeated.  This  was  an  allegation 
of  a  sum  certain,  paid  for  the  benefit  of  the  defendant,  and 
the  plaintiff*  evidently  rested  his  claim  of  indebtedness  upon 
the  implied  promise  to  repay.  It  is  not  the  case  of  an  offi- 
cious payment,  but  a  payment  by  a  mortgagee  to  protect  the 
title  of  the  mortgagor.  15  Am.  &  Eng.  Enc,  826,  827  and 
note.  But  whether  the  law  raised  an  implied  promise  of  re- 
payment upon  that  state  of  facts  it  is  indeed  not  necessary  now 
to  decide,  for  if  it  did  not  raise  such  implied  promise  his 
Honor,  in  rendering  judgment  that  it  did,  committed  an  error 
of  law  which  could  only  have  been  corrected  by  an  appeal 
to  this  Court.  It  could  not  be  corrected  by  the  next  Judge 
holding  that  Court,  for  he  has  no  power  to  pass  upon  errors 
in  law  committed  in  the  judgments  rendered  by  his  prede- 
cessor.    May  V.  Lumber  Co.,  119  N.  C,  96. 

If  the  sum  demanded  had  been  for  unliquidated  damagas, 
or  if,  on  contract,  for  an  open  account  or  other  uncertain 
amount,  the  judgment  should  have  been  by  default  and  in- 
quiry. Battle  V.  Bairdy  118  N.  C,  854.  But  when,  as 
here,  the  allegation  is  of  a  sum  certain  expended  for  the 
benefit  of  defendant  and  therefore  upon  an  implied  promise 
to  repay,  and  the  complaint  is  verified  and  no  answer  filedy 
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the  judgment  is  properly  by  default  final.  CodCy  Section 
385(1).  There  was  nothing  for  the  jury  to  pass  upon. 
Upon  a  judgment  by  default  and  inquiry  the  legal  liability 
is  fixed  by  the  default,  and  the  inquiry  is  only  to  ascertain 
the  amount.  Here,  if  the  facts  appearing  in  the  sworn 
complaint,  and  not  denied  in  any  answer,  were  not  sufficient 
in  law  to  imply  a  promise  to  repay,  there  was  an  error  of 
law  in  the  Court  so  holding,  L  c,  it  was  an  erroneous  judg- 
ment, but  there  was  no  irregularity.  The  allegation  in  the 
complaint  was  of  a  sum  as  definite  and  fixed  as  if  it  had 
been  evidenced  by  a  bond  or  note.  If  upon  the  law  the 
plaintiff"  was  entitled  to  recover  at  all,  upon  the  facts  stated 
in  the  verified  complaint  there  could  be  no  question  as  to 
the  amount,  and  no  inquiry  was  recjuired  to  ascertain  it. 

Affirmed. 

Montgomery,  J.,  dissenting:  The  defendant,  C.  J.  Cowles, 
borrowed  a  sum  of  money  from  the  plaintiff*,  made  his  notes 
for  the  amounts  and  at  the  same  time  executed,  with  his 
wife  Ida  A.  a  mortgage  to  the  plaintiff'  upon  certain  lands 
in  the  County  of  Alexander  to  secure  the  payment  of  the 
notes  and  interest.  The  defendant  failed  to  pay  the  taxes 
for  the  year  upon  the  lands  conveyed  in  the  mortgage  and 
the  same  were  sold  by  the  Sheriff*  of  Alleghany  County  for 
the  taxes  due  tliereon,  at  which  sale  W.  B.  Matheson  became 

the  purchaser  and  received  a  deed  from  the  Sheriff*  for  the 

• 

lands.  Matheson  then  brought  suit  against  the  defendants 
for  the  possession  of  the  lands,  but  on  the  trial  there  were 
verdict  and  judgment  against  him.  The  plaintiff*,  however, 
being  fearful  of  Matheson's  recovery,  eventually,  and  to  pro- 
tect his  security  made  a  compromise  with  Matheson  by  the 
payment  to  him  of  $158.25  without  the  knowledge  or  con- 
sent of  the  defendant,  to  surrender  claim  to  the  lands,  all  of 
which  will  appear  in  the  receipt  given  by  Matheson  to  the 
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plaintiff  in  this  action,  which  is  in  the  words  and  figures 
following: 

'^Received  of  H.  C.  C'owles,  mortgagee  of  C.  J.  C'owles 
$158.50,  $100  compromise,  and  $20.20  {mrchase  money, 
and  20  percent,  interest,  $11.60  tax  for  1893,  and* $25.85 
costs  of  suit — W.  B.  Matheson  v.  V.  J.  Cowles  and  others — 
and  85  cents  for  registering  the  tiix  purchase  deed,  by  way 
of  compromise  and  full  satisfaction  of  the  suit  of  W.  B. 
Matheson  v.  C.  J.  Cowles  in  Alexander  Superior  Court  tried 
at  Spring  Term,  1894,  thereof  And  I  agree  to  convey 
whatever  interest  I  ac([uired  by  the  purchase  of  the  lands  in 
controvei'sy  in  said  suit  at  the  sale  of  ex-sheriff  K.  M.  Shaq)e 
on  the  7th  day  of  April  without  any  convenants  of  warranty 
what<.»ver  to  C.  J.  Cowles,  Februarv  17,  1801.'' 

Matheson,  upon  the  payment  of  the  $158.50,  abandoned 
his  appeal.  Afterwards  tlie  plaintiff  brought  this  action  to 
foreclose  the  mortgage.  At  the  Jamiary  Term,  1807,  of 
Alexander  Superior  Court  a  judgment  by  default  final  was 
entered  against  the  defendant  C.  J.  Cowles  for  the  amount 
of  the  debt  secured  by  the  mortgage,  and  also  for  the  amount 
paid  by  the  plaintiff  to  Matheson.  At  the  July  Term  of  the 
Court,  the  wife  of  the  defendant  having  been  made  a  party 
defendant  a  judgment  of  foreclosure  was  entered.  The 
amount  ascertained  to  be  due  under  the  decree  of  foreclosure 
was  the  amount  of  the  debt  secured  in  the  mortgage  and 
also  $32.75  of  the  amount  paid  by  the  plaintiff  to  Matheson, 
that  sum  being  the  amount  which  Matheson  had  paid  as 
taxes  on  the  lands.  The  sum  of  $125.85  of  the  money  paid 
by  the  plaintiff  to  Matheson  was  entered  up  and  embraced 
in  the  judgment  by  default,  but  was  made  a  personal  judg- 
ment against  the  defendant.  The  defendant  then  made  a 
motion  to  set  aside  the  judgment  by  default  rendered  against 
him  at  the  January  Term,  1897,  so  far  as  that  judgment  in- 
cluded the  sum  of  $125.85.  The  motion  was  overruled  and 
the  defendant  api)ealed. 
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The  motion  was  not  heard  in  the  Court  below  as  having 
been  made  under  The  Code,  Section  274,  for  that  section  is 
intended  to  afford  relief  in  cases  where  a  judgment  has  been 
taken  against  a  defendant  through  his  mistake,  inadvertence 
or  surprise  or  excusable  neglect,  and  neither  of  these  grounds 
was  alleged  in  the  motion.  Indeed  the  motion  itself  sets 
forth  no  reason,  nor  assigns  any  ground,  why  the  judgment 
complained  of  should  be  set  aside,  nor  does  it  allege  that 
the  defendant  has  any  defence  against  it.  But  his  Honor 
considered  it  as  having  been  made  of  common  right  (and 
not  under  Section  274  of  The  Code)  in  reference  to  the 
alleged  irregularity  of  the  judgment  because  of  its  having 
been  rendered  contrary  to  the  provisions  of  Section  385  (1) 
of  The  Code.  In  iSkiniter  v.  7}rry,  107  N.  (A,  103,  tliere  was 
no  specific  assigitment  of  the  ground  of  the  irregularity  of 
the  judgment,  but  this  Court  in  reviewing  the  judgment  of 
the  Court  below  held  that  to  be  failure  immaterial,  because 
the  record  itself  showed  the  irregularity  complained  of  The 
Court  siiid:  '*Such  irregularity  of  the  judgment  was  not 
assigned  specifically  as  one  of  the  grounds  of  the  motion, 
but  the  real  purpose  of  the  latter  was  to  have  the  judgment 
in  question  set  aside  for  any  proper  cause.  The  motion  was 
made  in  the  action  and  it  embraced  the  whole  record  within 
its  scope  so  that  the  Court  could  see  and  ought  to  have  seen 
the  irregularity  and  granted  the  defendant  such  relief  as  the 
nature  of  his  motion  would  allow,  and  as  he  appeared  to  be 
entitled  to  have.'^  Of  course,  we  do  not  understand  that 
part  of  the  opinion  quoted  above  as  applicable  to  a  motion 
to  set  aside  the  judgment  based  on  grounds  dehors  the  re- 
cord. In  such  a  case  the  grounds  would  have  to  be  set  out 
so  that  the  Court  as  well  as  the  opposite  party  could  see 
upon  the  motion  itself  such  grounds  as  did  not  aj)pear  in 
the  record,  and  upon  which  relief  was  sought. 

In  the  case  before  us  the  record  proper,  the  complaint 
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and  judgment,  was  before  the  Court  on  the  motion,  and  the 
irregularity  of  the  judgment,  if  there  was  any,  could  be  seen 
upon  inspection.  The  plaintiff*  made  no  exception  to  the 
failure  of  the  defendant  to  specify  in  his  motion  the  grounds 
upon  which  he  was  seeking  the  aid  of  the  Court  but  on  the 
other  hand  he  contended  that  the  judgment  was  neither 
erroneous  nor  irregular. 

It  must  be  borne  in  mind  that  the  Court  had  found  as 
facts,  upon  the  hearing  of  the  motion,  that  the  compromise 
which  was  made  by  the  plaintiff  with  Matheson  was  made 
without  the  knowledge  or  consent  of  the  defendant,  and 
that  the  amount  of  $125.85  of  the  compromise  was  embraced 
in  the  judgment  by  default  against  the  defendant,  but  as  a 
personal  judgment  and  not  as  a  lien  on  the  lands. 

The  Court  adjudged  upon  the  facts  found,  taken  in  con- 
nection with  the  complaint,  that  the  judgment  by  default  to 
the  amount  of  that  $125.85  was  rendered  on  the  legal  con- 
clusion stilted  bv  his  Honor  that  tlie  facts  set  forth  in  the 
complaint  raised  an  implied  contract  on  the  part  of  the 
defendant  to  reimburse  the  plaintiff  the  amount  which  the 
plaintiff  had  j)aid  to  Matheson  in  effecting  the  compromise. 
The  concluding  portion  of  the  judgment  is  as  follows: 
*'That  said  compromise  was  effected  without  the  knowledge 
or  consent  of  Calvin  J.  Cowles  and  that  said  amount  of 
$125.85  with  interest  at  6  percent,  from  February  17,  1894, 
the  date  of  payment  to  Matheson,  was  embraced  in  the 
judgment  by  default.  The  Court  is  of  opinion  that  the 
judgment  which  the  defendants  attack  must  have  been 
rendered  on  the  ground  that  the  facts  set  forth  in  the 
complaint  raised  an  implied  contract  on  the  part  of  Calvin 
J.  Cowles  to  reimburse  H.  C.  Cowles  the  $125.85  paid  by 
the  latter  in  effecting  tlie  compromise.  As  to  whether  the 
construction  so  j>laced  upon  the  facts  set  forth  in  tlie  com- 
plaint was  erroneous  or  correct,   is  not   for  this  Court  to 
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determine.  The  defendant's  remedy  was  by  ai)}>eal  or  certio- 
rari.  The  Court  is  of  opinion  that  the  judgment  is  not 
irreguhir  and  that  the  facts  do  not  constitute  excusable 
neglect.  It  is  therefore  adjudged,  not  as  a  matter  of  discre- 
tion, but  for  the  reasons  stated,  that  the  motion  be  denied 
and  that  plaintiff  recover  of  defendaiit  Calvin  J.  Cowles  his 
costs  in  the  motion." 

The  ruling  of  his  Honor  brings  up  for  decision  the 
question  whether  the  facts  set  forth  in  the  comj)laint,  taken 
as  true,  amounted  to  an  implied  contract  on  the  part  of  the 
defendant  to  pay  to  the  plaintiff  a  sum  of  money  fixed  by 
the  terms  of  the  contract.  If  so,  the  judgment  was  regular 
and  the  plaintiff  is  entitled  to  no  relief  upon  his  motion,  for 
he  shows  no  merits,  nor  any  defence  uj)on  the  face  of  the 
motion.  If  the  judgment  to  the  extent  of  the  $125.85  is 
conceded  to  be  irregular,  even  then  the  defendant  is  entitled 
to  no  relief,  no  defence  or  merits  appearing  on  the  face  of 
the  motion,  unless  the  record  itself  discloses  a  legal  defence. 
Firet,  then,  is  the  judgment  irregular?     We  think  it  is. 

The  plaintiff  took  his  judgment  by  default  final  under 
Section  385  (1)  of  Tlie  Code,  and  for  a  breach  of  an  implied 
contract  on  the  {)art  of  the  defendant  to.  pay  to  him  the 
$125.85  which  the  i)laintiff  had  paid  to  Matheson  in  com- 
promise and  settlement  of  Matheson's  claim  against  the 
lands.  The  plaintiff  does  not  claim  tlie  right  to  recover  as 
for  money  })aid  to  Matheson  at  the  recjuest  of  the  defendant 
and  for  him;  for  it  is  admitted  that  the  money  was  paid 
without  the  knowledge  or  consent  of  the  defendant.  Nor 
does  it  any  where  appear  that  there  was  any  legal  obligation 
upon  the  plaintiff  to  pay  the  money  to  Matheson  on  account 
of  any  liability  which  he  had  incurred  because  of  defend- 
ant's default.  The  plaintiff  was  negligent  in  that  he  failed 
to  look  after  his  security  by  seeing  that  the  taxes  were 
regularly  paid  by  the  mortgagor  or  to  pay  them  himself  if 
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the  mortgagor  failed  to  do  so,  thereby  making  them  a  lien 
on  the  land  under  the  Revenue  Liiw.  And  it  was  to  protect 
himself  and  not  for  the  benefit,  directly,  of  the  defendant 
that  the  [daintiff  paid  the  money  to  Matheson.  If  Matheson 
had"made  a  deed  conveying  the  lands  to  the  defendant  after 
the  compromise  had  been  made  and  the  defendant  had 
received  the  deed  with  a  knowledge  of  the  facts  under  which 
it  was  executed,  the  case  might  have  l>een  different;  but  it 
does  not  appear  that  that  was  done,  Matheson  simply 
withdrew  his  appeal.  The  judgment  therefore  is  irregular 
in  that  it  was  a  final  judgment,  there  having  Ix^en  no 
im{)lied  contract  to  pay  on  the  part  of  the  defendant. 

Is   the   defendant  then   entitled    to  relief  bv   reason  of 

ft- 

matters  a)»i)earing  on  the  complaint?  We  think  so;  for  the 
plaintiff  has  no  cause  of^action  against  the  defendant  as 
stated  in  the  complaint  for  the  amount  of  the  $125.85.  The 
plaintiff's  cause  of  action  as  stated  in  his  complaint  did  not 
warrant  any  kind  of  judgment  as  far  as  the  $125.85  is 
concerned. 

I  think  there  was  error  in  the  refusal  of  the  Court  to  set 
aside  the  judgment  by  default  obtained  at  January  Term, 
1897,  to  the  extent  of  the  $125.85,  and  that  tlie  judgment 
should  be  modified  to  that  extent. 

FrR('nf:s,  J.,  having  been  of  counsel  did  not  sit  on  the 
hearing  of  this  case. 


N.  C]  SEPTEMBER  TERM,  1897.  283 


Critz  v.  Sparger. 


CRITZ  V.   SPARGER. 


Practice — Certiorari — Verification  of  Petition — Tramcrijyt  of 
Record — Failure  to  File  Transcript — Laches — Docketing 
Appeal. 

1.  When  the  petition  for  a  certioran  is  not  verified  as  required  by  Rule  42, 

and  no  transcript  of  the  record  proper  is  filed,  and  no  sufficient  reason 
is  given  for  the  failure  to  docket  the  recced  and  case  on  appeal,  the 
motion  will  be  denied. 

2.  The  failure  of  the  Clerk  below  to  send  up  the  transcript  after  the  case 

on  appeal  had  been  filed  in  his  office  will  not  excuse  appellant's 
failure  to  have  the  transcript  or  case  on  appeal  filed,  where  there  is 
no  allegation  that  the  appellant  had  tendered  the  fees  for  such 
transcript  and  was  otherwise  free  from  laches. 

3.  Where  a  case  was  tried  below  after  the  commencement  of  the  Term  of 

this  Court  to  which  the  appeal  was  taken,  appellant  is  not  preju- 
diced bv  a  lefusal  of  his  motion  for  a  certiorari  returnable  at  such 
Term,  but  may  docket  his  appeal  at  the  next  Term. 

Motion  of  appellant  for  writ  of  certiorari, 

Messrs.  Jones  &  Pattersony  for  defendant  (appellant). 
No  counsel,  contra. 

Clark,  J.:  The  petition  is  not  verified  as  demanded  by 
Rule  42  and  tliere  is  no  transcript  of  the  record  proper,  nor 
reason  given  for  its  absence  and  nothing  to  negative  laches 
in  not  having  that,  and  the  case  on  appeal  also, ^docketed. 
Burrell  v.  Hughes,  120  N.  C,  277  and  cases  cited;  Brown  v. 
House,  119  N.  C,  622;  Parker  v.  Railroad  and  Rothchild  v. 
McNichol,  the  last  two  at  this  term.  It  is  true  it  is  alleged 
that  the  case  on  appeal  was  filed  in  the  Clerk's  office  and 
that  the  Clerk  has  failed  to  send  up  the  transcript,  but  there 
is  no  allegation  that  the  appellant  has  tendered  the  fees  and 
is  otherwise  free  from  laches.  Broum  v.  House,  sujrra  and 
cases  cited. 

It  may  be  that  this  case  was  tried  below  since  the  present 
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term  of  this  Court  began;  if  so,  the  appellant  was  not 
required  to  docket  his  aj)peal  at  this  term  (Rule  5)  though 
it  would  stand  for  trial  at  this  term  if  it  reached  here  in 
time  {Avery  v.  Pritchard,  106  N.  C,  344)  and  the  appellant 
is  in  no  wise  prejudiced  by  the  refusal  of  his  motion  for  the 
writ  of  certiorari,  but  may  docket  his  appeal  if  such  is  the 
case,  at  the  next  term  of  this  Court. 

Motion  denied. 


R.   ROTHCHILD  v.  A.  McNICHOL. 

Pradice — Appea  I — Certiorari —  Verification  of  Petition —  Trans- 
cript of  Record — Docketing  Appeal. 

1.  When  the  petition  for  a  certiwari  as  a  substitute  for  an  appeal  has  not 

been  verified  as  required  by  Rule  42,  and  no  transcript  of  the  record 
has  been  filed  and  no  excuse  shown  for  the  failure  to  file  it,  the 
motion  will  be  denied. 

2.  Though,  in  such  case,  the  motion  for  a  certiorari  \^^eme6.,  the  appellant 

may  docket  the  appeal  at  the  Term  of  this  Court  to  which  it  was 
taken  before  a  motion  is  lodged  for  its  dismissal  or,  if  the  case  was 
tried  below  since  the  commencement  of  the  Term  to  which  the  appeal 
was  taken,  the  appellant  may  docket  the  appeal  regularly  at  the 
next  Term. 

Motion  of  appellant  for  writ  of  certiorari. 

Messrs.  Watson,  Bfuion  &  Watson,  for  defendant  (appellant). 
No  counsel  contra. 

Per  Curiam  :  The  motion  for  the  writ  of  certiorari  must 
be  denied.  The  petition  is  not  verified  as  required  by  Rule 
42,  nor  is  the  transcript  of  the  record  proper  filed,  nor  good 
reason  given  for  tlie  failure  to  do  so.  Bimrll  v.  Hughes,  120 
N.  C,  277,  and  cases  cited;  Brown  v.  House,  119  N.  C,  622; 
Parker  v.  Railroad,  at  this  term.  Indeed  no  excuse  is  shown 
why  the  transcript  of  the  whole  record,  including  the  case  on 


N.  C]  SEPTEMBER  TERM,  1897.  285 


Jones  v.  Buxton. 


appeal,  is  not  filed.  The  motion  for  cetiiorari  must  be 
denied,  yet,  as  no  motion  to  dismiss  has  been  made,  it  can 
still  be  docketed  at  any  time  this  Term,  if  before  such 
motion  is  made.  Smith  v.  Montague,  at  this  term;  Triplett 
V.  Foster,  113  N.  C,  389.  Indeed,  if  the  cause  was  tried 
below  since  this  Term  began,  it  can  be  docketed  regularly 
at  next  Term. 

Motion  denied. 


H.  F.   JONES  V.  J.    C.   BUXTON  etal.,   Trustees. 
PrcLctice — Restraining  Ordei* — Injunction — Irreparable  Injury, 

Where,  in  an  action  brought  in  good  faith  to  quiet  plaintiff's  title  to  land 
and  to  determine  the  adverse  claims  of  the  defendants,  an  interlocu- 
tory order  was  issued  restraining  the  defendants  from  selling  the 
land  under  a  deed  of  trust,  and  material  issues  were  raised  by  the 
pleadings  used  as  affidavits,  and  no  facts  were  found  by  the  Judge 
on  the  hearing  of  the  rule  to  show  cause,  &c.,  it  was  error  not  to 
continue  the  injunction  to  the  trial  of  the  action. 

Civil  action,  begun  by  summons  in  Forsyth  Superior 
Court,  and  upon  the  complaint  the  plaintiff  obtained  a 
restraining  order  which  was  heard  before  Starbuck,  J.,  at 
Chambers,  September  30th,  1897.  Upon  the  complaint^ 
answer,  replication  and  affidavits,  his  Honor  dissolved  the 
restraining  order  and  plaintiff  appealed. 

Messrs.  Jones  &  Patterson  and  A.  E,  Holton,  for  plaintiff 
(appellant). 

Messrs.  Waison,  Buxton  &  Watson,  for  defendants. 

Douglas,  J.:  This  is  an  appeal  from  the  order  of  the 
Court  below  dissolving  the  restraining  order.  The  order  is 
as  follows :  **It  is  ordered  by  the  Court,  without  finding 
facts,  but  as  a  matter  of  law,  that  the  restraining  order  be 
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A  •.'-  -/•--:.  :  •  ;»-T  :."::.;  -S.^  -.  *  •'r.r-ivia- irpejiarable 
c.i'  i.-'-  <i'.  .  —  ;•-*  -i  ;  i  :  r  vl  --:  -r  f  r  r^-r.  ai  }»ul»lic  auc- 
•»,'.'.  yk.'^r.-u.  .—->--  iT-  r-  -^1  ::.  ::_-  :  ".r-vi iii-^,  and  as  no 
i<>/'*.-  r  ^'. •  ''•^:.  f  •::-  L  -iv.-r  •  7  ■"r.-r  •  •  -'^n  '.-r  a  jury,  we  are 
'/f  '•.'<.  •:.  •;.",:  •:.-  .:/  .'.  *:  :-  •':.  -i. :  '*•-  c^«!iiinue<i  to  the 
:.;.>.;  r,--r..  J.  '  ,-  -  V.  b  ,'.  77  N.  r.,  -2»»1:  Puruell  v. 
JV.  /-.. ,,  I  .  J ,  ->o-;  L     '  V.  '  ^     ."•*,   7n  X.  C,  532; 

/;-.  •'.  -^  V,  J/'.-'>.  1^'  N\  •-.  :;-J:  //-  >  V.  S^^iyi^,  63  N.  C, 
♦;]2:  J'.'-  .  •'«  V.  S-   w  V-*.   #;4   X.  «\.  :>;7;  H'Ht^jfi  y.  Manney, 

♦;7  X-  '  ..  Ifl*^:  /a^/ V  '^^  ^''  •  '■-  *"•'*  ^-  *'••  3<»s:  Hnrri^n  v. 
/:;-/.  i^J  X.  r..  4*^*-:  /#.  '.  ,  V.  /;-'--/'/.  H>4  X.  C,  261; 
^  .^:k'-  <^*'''i*-.  S^-ri'^ij  :v'»3.  ]«iii:r  3'.'3.  W  j^q.  The  action 
h.\»]»i h.r^  t/,  hav<r  l*»^-ij  l»r'«;i:}jt  in  g«»«»d  faith  to  determine 
*  -*/-"^i:j\<il  iijaturr-  of  il ::!..- r*rn*-^.  an«l  vt-i  "in  despite  of  the 
hf*.  >u  j;''W  i»''ii«Hij^,  the  d^-iViidant--  t^t^k  to  cut  the  *gordian 
k;.  ••'  ?  V  a  •-ale  of  the  land  under  tlie  j»o\ver  in  the  mortgage 
'\^'*/\,  Th:^  eannot  l»e  al!owt-*l."  The  injunction  should  be 
''f'.r .:.  ;'-d  to  the  hearintr.  and  the  judgment  of  the  Court 
Ij-^'i  -'A'  i-  r'-ver^«.^l. 

Reversed. 
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L.    D.    LOWE   et  al.    v.   R.    HARRIS  et   ul. 

Practice —  TVia  I — Serrice  of  I\oceH^ —  Tomi  Caasiahle — Appo in t- 
ment  of  Guardian  ad  Litem — Power  of  Clerk. 

1.  Although  a  contract  for  the  purchase  of  land,    relied  upon  by  the 

defendant  in  his  answer  in  an  action  to  recover  land,  appears  by  the 
pleadings  (in  which  the  plaintiff  set  up  the  Statute  of  Frauds)  to  be 
void,  nevertheless  it  was  error,  upon  the  call  of  the  case  for  trial  in 
the  Court  below  to  render  judgment  upon  the  pleadings,  the 
defendant,  in  such  case,  being  entitled  to  have  the  case  proceed  to 
trial  and  to  have  the  plaintiff  to  make  out  and  recover  upon  the 
strength  of  his  own  title  and  not  upon  the  weakness  of  the  defendant's. 

2.  Where  a  town  charter  provides  for  the  appointment  of  a  Chief  of  Police 

or  marshal  and  authorizes  bim  to  execute  all  process  directed  to  him 
by  the  Mayor  or  others  and  declares  that,  in  the  execution  of  such 
process,  he  shall  have  the  same  power,  etc.,  which  Sheriffs  and 
Constables  have,  the  service  by  such  officer  of  a  summons  directed 
to  "the  Sheriff  of  W.  County  or  town  Constable  of  W.  town"  is 
valid.     (Davis  v.  Snnderlin,  119  N.  C,  84,  distinguished). 

3.  Under  Chapter  889,  Acts  of  1887,  the  Clerk  of  the  Superior  Court  has 

power  to  issue  summons  against  infant  defendants  ordered  to  be 
made  parties  to  an  action  pending  and  for  trial  at  Term  and  to 
appoint  a  guardian  ad  litern  for  them. 

Civil  action  heard  before  Greene,  J.,  at  Spring  Term, 
1897,  of  Wilkes  Sui)erior  Court.  His  Honor  rendered 
judgment  for  the  plaintiff  u})on  the  pleadings  and  defend- 
ants appealed. 

Mr.  W.  W.  Barber,  for  defendants  (appellants). 
No  counsel,  contra. 

Montgomery,  J.:  In  the  opinion  delivered  in  this  case 
at  February  Term,  1893,  and  reported  in  112  N.  C,  472,  a 
new  trial  was  granted  on  the  sole  ground  that  the  defendant 
had  been  allowed  on  the  trial  to  introduce  parol  evidence  to 
locate  and  identify  the  tract  of  land,  the  subject  of  the 
action,  the  description  in  the  written  contract  to  convey 
being  so  indefinite  as  to  amount,  in  law,  to  no  description 
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L.    D.    LOWE  et  al.   v.  R.    HARRIS  et   al. 

Practice — TVial — Smnceof  I^^occhs — Toicii  Constable — Appoivt- 
nient  of  Guardian  ad  Litem — Power  of  Clerk. 

1.  Although  a  contract  for  the  purchase  of  land,   relied  upon   by  the 

defendant  in  his  answer  in  an  action  to  recover  land,  appears  by  the 
pleadings  (in  which  the  plaintiff  set  up  the  Statute*  of  Frauds)  to  be 
void,  nevertheless  it  was  error,  upon  the  call  of  the  case  for  trial  in 
the  Court  below  to  render  judgment  upon  the  pleadings,  the 
defendant,  in  such  case,  being  entitled  to  have  the  case  proceed  to 
trial  and  to  have  the  plaintiff  to  make  out  and  recover  upon  the 
strength  of  his  own  title  and  not  upon  the  weakness  of  the  defendant's. 

2.  "Where  a  town  charter  provides  for  the  appointment  of  a  Chief  of  Police 

or  marshal  and  authorizes  him  to  execute  all  process  directed  to  him 
by  the  Mayor  or  others  and  declares  that,  in  the  execution  of  such 
process,  he  shall  have  the  same  power,  etc.,  which  Sheriffs  and 
Constables  have,  the  service  by  such  officer  of  a  summons  directed 
to  "the  Sheriff  of  W.  County  or  town  Constable  of  W.  town"  is 
valid.     {Davis  v.  &inderfin,  119  N.  C,  84,  distinguished). 

3.  Under  Chapter  389,  Acts  of  1887,  the  Clerk  of  the  Superior  Court  has 

power  to  issue  summons  against  infant  defendants  ordered  to  be 
made  parties  to  an  action  pending  and  for  trial  at  Term  and  to 
appoint  a  guardian  ad  litem  for  them. 

Civil  action  heard  before  Greene^  J.,  at  Spring  Term, 
1897,  of  Wilkes  Superior  Court.  His  Honor  rendered 
judgment  for  the  plaintiff  upon  the  pleadings  and  defend- 
ants appealed. 

Mr,  W.  W.  Barber^  for  defendants  (appellants). 
No  counsel,  coidra, 

Montgomery,  J.:  In  the  opinion  delivered  in  this  case 
at  February  Term,  1893,  and  reported  in  112  N.  C,  472,  a 
new  trial  was  granted  on  the  sole  ground  that  the  defendant 
had  beeu  allowed  on  the  trial  to  introduce  parol  evidence  to 
locate  and  identify  the  tract  of  land,  the  subject  of  the 
action,  the  description  in  the  written  contract  to  convey 
being  so  indefinite  as  to  amount,  in  law,  to  no  description 
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whatever.  On  the  call  of  the  case  in  the  Court  below  at 
Spring  Term,  1897,  his  Honor,  seeing  from  the  opinion 
handed  down  from  this  Court  that  the  contract  upon  which 
the  defendant  relied  had  been  declared  bv  this  Court  to  be 
void  on  its  face  because  of  uncertainty  of  description  of  the 
land  mentioned  in  the  contract,  gave  judgment  for  the 
defendant  upon  complaint  and  answer  and  replication,  the 
latter  pleading  setting  up  the  statute  of  frauds.  His  Honor 
committed  error  in  the  course  he  adopted.  The  case  should 
have  proceeded  to  trial;  for,  notwithstanding  the  judgment 
of  this  Court,  the  plaintiff  (the  action  being  for  the  posses- 
sion of  the  land  then  occupied  by  the  defendant)  had  to  make 
out  his  own  titl^  and  recover  upon  the  strength  of  that,  and 
not  upon  the  weakness  of  the  defendants'.  It  is  true  that 
the  contract  under  which  the  defendants  claimed  was  void, 
but  this  should  have  been  declared  bv  the  Court  below 
when  it  should  have  been  offered  in  evidence.  We  deem  it 
proper  to  take  up  and  settle  the  other  exceptions. 

It  appears  that  a  special  appearance  was  made  by  the 
defendants,  except  Roxie  Barber,  for  the  purpose  of  having 
the  action  dismissed  on  the  ground  that  in  making  the  heirs 
at  law  of  the  original  defendant,  who  had  died  after  the 
commencement  of  the  suit,  parties  under  the  provisions  of 
Chapter  389  of  the  Laws  of  1887,  the  Clerk  had  exceeded 
his  authority  in  appointing  guardians  ad  litem  for  the  newly 
made  parties,  infants;  and  on  the  further  ground  that  service 
of  the  summons  had  not  been  properly  made  upon  the 
defendants.  The  objection  to  the  service  of  the  summons 
was  that  it  had  been  directed  "to  the  Sheriff  of  Wilkes 
County  or  Town  Constable  of  Wilkesboro,  N.  C,"  and  the 
return  signed  "E.  M.  Pardew,  Constable  of  Wilkesboro,*' 
when  in  point  of  fact  there  was  no  such  officer  as  "Constable^' 
of  Wilkesboro. 

We  think  that  the  Court  was  correct  in  holding  that  the 


N.  C]  SEPTEMBER  TERM,  1897.  289 


Lowe  v.  Harris. 


summons  was  duly  served.  It  is  true  that  the  Act  of  incor- 
poration  ofWilkesboro  (Private  Laws  1889,  Ch.  24)  does 
not  designate  any  of  the  officers  provided  for  by  the  specific 
name  "Constable"  but  it  does  provide  for  the  appointment 
of  a  chief  of  police  or  marshal,  and  the  person  who  executed 
the  summons  in  this  case  was  the  regularly  appointed  chief 
of  police  or  marshal  of  the  town  of  Wilkesboro.  That 
officer  is  authorized  bv  Sections  23  and  24  of  the  Act  of 
incorporation  of  the  town  to  execute  all  process  directed  to 
him  by  the  Mayor  or  others,  and  in  the  execution  thereof 
shall  have  the  same  power  which  Sheriffs  and  Constables 
have,  and  charge  the  same  fees  for  the  service. 

The  rights  and  duties  of  a  town  Constable  in  reference  to 
the  service  of  process  being  the  same  with  such  rights  and 
duties  of  the  marshal  of  Wilkesboro,  we  are  of  the  opinion 
that,  in  respect  to  the  service  of  process,  the  difference 
between  the  two  officers  is  only  a  difference  of  name,  the 
names  being  different  designations  of  the  same  office.  There 
is  nothing  in  conflict  between  this  ruling  and  the  one  made 
in  Damv.  Savderliriy  119  N.  C,  84.  The  point  there  was 
that  the  town  constable  undertook  to  serve  the  summons, 
which  was  addressed  to  a  constable  or  other  lawful  officer 
of  the  county,  outside  of  the  limits  of  his  town.  This  Court 
held  that  only  a  constable  appointed  or  elected  for  the 
County  at  large  could  serve  that  summons,  and  that  a  town 
constable  could  not  serve  process  outside  of  his  town  unless 
the  process  was  addressed  to  the  town  constable,  not  individ- 
uallv,  but  officiallv  of  course. 

The  remaining  exception  is  to  the  .ruling  of  his  Honor 
sustaining  the  action  of  the  Clerk  in  issuing  the  summons 
against  the  infant  defendants  and  the  appointment  for  them 
of  guardians  ad  litem.  We  think  there  was  no  error  in  this 
ruling.     The  Clerk  exercised  the  authority  given  him  under 
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the  Act  of  1887,  Ch.  389.  We  think  the  Act  gave  the  Clerk 
the  power  he  exercised.  For  the  error  pointed  out  in  the 
conduct  of  the  trial  there  must  be  a  new  trial. 

New  trial. 


A.   E.    ALSPAUGH    v.  BRITISH-AMERICAN    INSURANCE  COM- 
PANY  OF  TORONTO,   CANADA. 

Fire  Insurance — Omditions  in  Policy — Violation  of  Conditions 

—  Waiver  of  Breach  of  Conditions, 

1.  Where  a  policy  of  insurance  on  a  factory  contained  a  condition  that  it 

should  not  be  operated  later  than  10  o'clock  at  night  and  that  a 
violation  of  such  condition  should  create  a  forfeiture  of  the  policy, 
and  the  premium  required  for  a  mill  running  day  and  night  was 
much  greater  than  for  one  running  in  day  time  only;  Held,  that  such 
condition  was  a  substantial  provision  of  the  contract  and  not  a  mere 
technicality  and  its  violation  vitiated  the  policy. 

2.  An  agent  of  an  Insurance  Company,  at  the  request  of  a  mortgagee, 

issued  a  policy  on  the  mortgaged  property  for  the  benefit  of  the 
mortgagor  but  without  a  formal  written  application,  an(J  kept  both 
policy  and  the  premium  paid  in  his  hands  for  some  time,  and,  after 
the  property  was  burned,  procured  a  written  application  from  the 
mortgagor  and  sent  it,  with  the  premium,  to  the  home  office  and  then 
delivered  the  policy  to  the  mortgagee.  The  Company's  adjuster, 
while  inspecting  the  premises,  learned  of  the  violation  of  a  condition 
of  the  policy  and  afterwards  delivered  to  the  mortgagee's  attorney, 
at  his  request  and  as  a  personal  favor,  general  blanks  upon  which 
proofs  of  loss  were  made  out  but  there  was  no  evidence  that  the 
adjuster  was  such  an  agent  that  notice  to  him  would  affect  the  Com- 
pany. Hefd,  that  such  facts  did  not  constitute  a  waiver  by  the 
Company  of  its  right  to  claim  a  forfeiture  of  the  policy  by  reason 
of  a  breach  of  the  condition. 

Civil  action  tried  before  Starhuck,  J.,  and  a  jury  at  July 
Term,  1897,  of  Alexander  Superior  Court.  At  the  close 
of  the  plaintiffs  evidence  the  defendant  moved  for  judgment, 
under  Ch.  109,  Acts  of  1897,  which  was  granted  and  plain- 
tiff appealed.  • 
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Mr,  jL.  C.  Caldwell,  for  plaintiff  (appellant). 
Mr.  E.  C.  Smith,  for  defendant. 

FuRCHEvS,  J.:  The  plaintiff  offered  in  evidence  a  policy 
of  insurance  for  $1,500  issued  by  the  defendant  company  to 
J.  F.  Moore,  mortgagor,  for  the  benefit  of  the  plaintiff, 
Alspaugh,  the  mortgagee  of  the  property  destroyed;  also  an 
application  for  the  insurance  signed  by  J.  F.  Moore,  the 
mortgagor.  But  it  was  shown  that  this  application  was 
prepared  by  Cowles,  the  agent  of  the  defendant,  forwarded 
to  Moore,  signed  and  returned  to  the  agent  after  the  policy 
had  been  issued  and  after  the  property  named  in  the  policy 
had  been  destroyed  by  fire. 

The  plaintiff,  Alspaugh,  resides  in  the  State  of  Oregon, 
and  the  policy  was  in  fact  issued  upon  his  application  to 
the  defendant's  agent.  This  application  was  made  by  letter, 
enclosing  a  check  for  $45  and  requesting  the  agent  of  the 
defendant  to  issue  a  policy  for  $1,500  on  the  property, 
which  had  before  been  insured  at  the  same  rate  of  premium, 
for  the  same  amount,  and  upon  the  same  conditions  as  those 
contained  in  this  policy.  The  policy  contained  a  provision 
that  the  mill  should  not  be  run  later  than  ten  o'clock  at 
night,  and  that  a  violation  of  this  stipulation  should  create 
a  forfeiture  of  the  policy.  It  was  in  evidence,  and  not 
denied  that  the  mill  had  been  running  on  full  time,  day 
and  night,  for  two  weeks  or  more;  and  run  all  night  on  the 
night  before  the  fire;  that  tlie  rule,  when  the  mill  ran  all 
night,  was  to  stop  at  six  in  the  morning  for  fifteen  minutes 
when  the  night  force  went  off  and  the  day  force  was  put  on 
duty;  that  this  change  had  taken  place,  and  the  fire  was 
discovered  a  few  moments  after  this  change,  from  the  night 
to  the  day  force,  had  taken  place;  that  the  premium  on  a 
policy,  to  run  day  and  night,  would  have  been  five  and  one 
half  per  cent,  while  the  premium  paid  on  the  policy  sued 
on  was  three  per  cent. 
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The  plaintiff  also  showed  by  the  evidence  of  Cowles,  the 
agent  of  defendant,  that  upon  the  receipt  of  the  plaintiffs 
letter  enclosing  check  for  $45  and  requesting  him  to  issue 
a  policy  for  $1,500  he  at  once  wrote  up  the  policy;  that  he 
left  home  that  day  for  a  trip  to  Atlanta,  Cieorgia,  and  did 
not  return  home  for  about  two  weeks,  and  not  until  after 
the  fire  and  destruction  of  the  property;  that,  aft-er  his  return, 
he  forwarded  the  premium  to  the  home  office,  notified  them 
of  the  loss  and  retained  the  policy  in  his  office  until  it  was 
called  for  by  the  attorney  of  the  plaintiff,  when  he  delivered 
the  policy  to  said  attorney. 

The  plaintiff  further  showed  that  not  long  after  the  fire, 
one  Catlin,  an  adjuster  of  defendant,  went  to  the  place  of 
the  fire,  examined  the  same,  and  took  some  measurements; 
and  that  Moore,  the  mortgagor,  at  that  time  told  him  that 
the  mill  had  beeh  running  at  night;  that  after  this,  said 
Catlin,  at  the  request  of  the  plaintiff's  attorney  and  as  a 
personal  favor  to  him,  furnished  him  blanks  upon  which  he 
made  out  the  proofs  of  loss;  that  Cowles,  witness  for  plaintiff, 
testified  that  he  held  the  policy  from  the  time  he  made  it 
out  until  he  delivered  it  to  Caldwell  as  the  agent  of  defend- 
ant.    The  plaintiff  here  rested  his  case. 

The  defendant  offered  no  evidence,  and  contended  that 
the  plaintiff'  had  not  made  out  a  case  entitling  him  to 
recover,  and  the  Court  being  of  opinion  with  the  defendant, 
the  plaintiff'  submitted  to  a  judgment  of  non-suit  and 
appealed. 

There  were  several  (questions  discussed  on  the  argument. 
The  irregularity  of  issuing  without  a  formal  application; 
w^hether  the  policy  should  not  have  teen  issued  to  the  plain- 
tiff, and  not  to  Moore  for  his  benefit;  and  as  to  what  effect 
the  application  made  by  Moore,  after  the  fire,  had  upon  the 
matter.  It  was  also  contended  by  the  plaintiff  that  the 
plaintiff  had  never  seen  the  policy,  nor  had  he  been  inform- 
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ed  as  to  its  conditions,  and  was  not  bound  by  them.  It 
was  also  contended  that  the  violation  of  the  stipulations  was 
by  Moore,  the  mortgagor^  and  that  plaintiff  was  not  affected 
by  what  he  did.  But,  conceding  there  had  been  a  breach 
of  conditions  sufficient  to  vitiate  the  policy,  it  was  contended 
by  plaintiff  that  this  objection  had  been  waived  by  defend- 
ant. The  plaintiff  claimed  that  the  fact  that  defendant's 
agent  procured  Moore  to  make  a  formal  application  for  the 
policy  after  the  fire,  the  fact  that  the  agent  held  the  policy 
at  the  time  of  the  fire,  and  had  it  in  his  possession  at  the 
time  he  forwarded  the  premium  and  notified  the  company 
of  the  destruction  of  the  ])roperty  by  the  fire;  the  acceptance 
by  the  company  of  the  premium;  the  fact  that  Catlin 
furnished  blanks  to  make  out  proofs  of  loss  after  Moore  had 
informed  him  that  the  mill  ran  at  night,  amounted  to  a 
waiver  and  that  defendant  is  liable. 

Waiving  all  irregularities  mentioned  as  to  the  issuance  of 
the  policy,  we  must  still  hold  that  running  the  mill  day  and 
night  was  a  violation  of  the  terms  of  the  contract  that 
vitiates  the  policy,  and  the  defendant  is  not  liable  unless  it 
has  waived  this  defence. 

This  condition  is  not  an  irregularity.  It  is  not  a  mere 
technicality.  It  is  substantial — the  risk  being  greater  to 
run  night  and  day,  and  the  premium  re(|uired  is  nearly 
twice  as  much. 

It  remains  to  see  if  the  defendant  has  waived  this  defence, 
and  it  seems  to  us  that  it  has  not 

The  fact  that  the  agent,  Cowles,  got  Moore,  the  mortgagor, 
to  make  a  formal  application  for  the  policy,  has  nothing  to 
do  with  it.  The  policy  had  been  issued  and  the  premium 
paid,  weeks  before  this  application  was  made,  and  no  policy 
was  ever  issued  on  that  application.  NeUan  v.  Ins.  Co.,  120 
N.  C,  302.  It  is  a  mistake  of  fact  that  the  premium  was 
paid  to  and  accepted  by  the  company  after  it  had  informa- 


294  IN  THE  SUPREME  COURT.  [121 


Alspaugii   r.  Insurance  Company. 


tion  that  the  mill  was  being  run  at  night.  It  may  be, 
though  it  does  not  distinctly  appear,  that  the  agent,  Cowles, 
forwarded  the  premium  to  the  home  company  after  Moore 
told  Catlin  that  the  mill  was  run  at  night.  But  the  money 
was  paid  by  the  plaintiff  and  received  by  the  company 
when  the  agent,  Cowles,  received  it  and  issued  the  policy. 
Besides,  there  is  no  evidence  showing  that  Catlin,  who  it 
seems  was  sent  there  as  an  adjuster,  was  such  an  agent  that 
knowledge  to  him  would  affect  the  company.  And  without 
seeing  how  the  defendant  was  affected  by  what  Moore  said 
to  Catlin,  it  must  be  supposed  that  the  defendant  believed 
that  plaintiff  had  not  violated  the  terms  of  the  contract, 
when  it  got  the  money  from  Cowles.  But  whether  it  did 
or  not,  it  had  already  received  the  money  when  it  was  paid 
to  Cowles.  This  $45  paid  to  Cowries  on  the  14th  of  Novem- 
ber was  not  his  monev,  and  the  fact  that  he  forwarded  it  to 
the  home  office  can  make  no  difference,  so  far  as  defendant's 
liabilitv  is  concerned. 

It  is  probable  that  it  w^ould  have  been  different  if  the 
premium  had  not  been  paid  to  Cowles  until  after  the  fire, 
and  had  been  received  by  him  with  full  knowledge  of  the 
fact  that  the  mill  was  running  both  day  and  night.  2 
Beach  Law  of  Ins.  Section  757  and  758. 

The  fact  that  the  plaintiff  had  not  seen  the  policy  can 
make  no  difference.  He  knew  that  $45  would  only  pay 
for  a  day  policy  on  $1,500  insurance.  Besides,  Cowles 
testified  that  he  held  the  ix)licy  as  the  agent  of  the  plaintiff 
from  the  time  he  filled  it  out  until  he  delivered  it  to  plain- 
tiffs attornev.  This  is  ihe  most  favorable  construction  of 
the  transaction  for  the  plaintiff,  for,  if  it  be  said  the  policy 
w^as  not  issued  until  it  was  delivered  to  plaintiffs  attorney, 
it  then  follows  as  a  fact  tliat  plaintiff  had  no  policy  at  the 
time  of  the  fire.  But  plaintiff  cannot  claim  the  l)enefits 
of  the  policy  and  repudiate  that  that  is  against  him,  in 
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the  absence  of  any  allegations  of  fraud  or  deception.  A 
palpable  violation  of  the  terms  of  the  policy  being  shown, 
by  which  the  same  is  vitiated,  and  plaintiff  having  failed 
to  show  that  defendant  has  waived  its  right  to  this  defence, 
the  judgment  must  be  affirmed. 

Affirmed. 


BOARD    OF    COMMISSIONERS    OF    McDOWELL    COUNTY    v. 
BOARlJ  OF   COMMISSIONERS   OF   FORSYTH   COUNTY. 

Paupem — Settlemeiit — LiahiUty  of  County  for  Support, 

1.  The  liability  of  a  County  for  the  support  of  a  pauper  is  determined  by 
his  "legal  settlement"  which  is  acquired  by  one  year's  continuous 
residence  in  the  county  and  continues  until  a  new  one  is  acquired. 

2  Where  a  pauper,  temporarily  absent  from  the  County  where  he  has  a 
"legal  settlement/'  is  so  disabled  as  to  require  immediate  medical 
services  and  is  furnished  by  the  authorities  of  another  County  with 
such  attention  and  board,  the  latter  is  entitled  to  recover  the  expenses 
thereof  from  the  County  where  the  pauper  has  his  settlement. 

Civil  action,  tried  before  Greene,  J.,  at  February,  1897, 
Term,  of  Forsyth  Superior  Court.  His  Honor,  by  consent, 
found  the  facts  (which  are  substantially  stated  in  the  opinion) 
and  from  the  judgment  rendered  thereon  for  the  defendant 
the  plaintiff  appealed. 

Messrs.  Jone^  &  Patterson,  for  plaintiff  (appellant). 
Messrs.  Glenn  &  Manly,  for  defendant. 

Faircloth,  C.  J.:  By  consent  of  the  parties  the  facts 
were  found  by  his  Honor,  and  are  as  follows: 

One  Beck  was  born  and  reared  and  had  always  lived  in 
the  defendant  County,  except  for  short  periods,  when  he 
went  off  to  w^ork  temporarily,  and  had  made  a  crop  in  that 
County  the  Summer  before  he  w^as  hurt,  and  had  never  been 
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a  County  charge.  In  the  Fall  of  the  same  year  he  worked 
a  while  m  Buncombe  County  and  then  went  to  the  plaintiff 
Countv,  where  he  was  hurt  bv  a  train  so  badlv  that  it  would 
have  been  dangerous  to  remove  him  to  the  poor  house. 
Neither  he  nor  his  mother  nor  sister  had  any  property. 

The  chairman  of  the  plaintiff  Board  of  Commissioners 
procured  a  physician  and  board  and  nursing  at  a  private 
house  for  Beck,  until  he  was  able  to  be  removed,  when  the 
plaintiff  Board  ordered  him  to  be  carried  to  Forsyth  county, 
which  was  done.  The  accounts  of  the  doctor  and  landlord 
and  the  railroad  ticket  were  audited  by  the  plaintiff,  and 
their  Treasurer,  under  their  order,  paid  the  same. 

Upon  these  facts  his  Honor  held  that  the  defendant  County 
was  not  liable,  and  rendered  judgment  against  the  plaintiff 
for  costs  of  the  action.  The  law  regulating  this  matter  is 
purely  statutory,  (hde^  Sections  3544  and  3545.  The  legal 
settlement  of  the  pauper  determines  the  liability  in  such 
cases,  which  settlement  is  acquired  by  one  year's  continuous 
residence,  and  continues  until  lost  by  acquiring  a  new  one. 
The  question  was  considered  and  decided  by  this  Court  in 
Comviimonn's  of  Burke  County  v.  Commissioners  of  Bmicovibe 
County,  101  N.  C,  520. 

Upon  the  principle  of  that  ca^,  the  plaintiff  in  this  case  is 

entitled  to  recover  on  the  record  before  us. 

Reversed. 
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NANCY  E.  SIMS,  byher  Guardian  W.  R.  Sprinkle  v.  W.  M.  SIMS. 

Action  for  Divorce — Lnfiatic — Vmd  Marriage — Guardian  of 
Lunatic — Removal — Rigid  of  Guardian  of  Lunatic  to  Main- 
tain  Action  for  Divorce — Confirmation  of  Report  in  Liquifd- 
tixyn  of  Lunacy, 

1.  A  marriage  with  a  declared  lunatic  is  absoluteh'  void  ab  initio. 

2.  A  marriage  void  ou  account  of  lunacy'  cannot  be  cured  b}'  cohabitation 

after  restoration;  being  a  nullity,  such  marriage  could  only  be  reme- 
died by  proceedings  to  set  a.^ide  the  inquisition  of  lunacy  for  fraud 
or  other  good  ground  or  by  a  new  marriage. 

3.  An  action  for  divorce  may  be  maintained  by  a  guardian  of  a  lunatic  in 

the  name  of  his  ward. 

4.  The  appointment  of  a  guardian  for  a  lunatic  is  valid  until  the  proceed- 

ings and  orders  under  the  inquisition  are  reversed. 

5.  Ex  parte  proceedings  to  have  a  lunatic  declared  sane,  brought  without 

service  of  notice  upon  the  guardian  of  such  lunatic,  are  a  nullity  as 
well  as  an  order  made  in  such  proceedings  removing  the  guardian 
without  notice.     (Section  217(3)  of  The  Code.) 

6.  The  report  of  a  jury  in  an  inquisition  of  lunacy  need  not  be  formally 

"confirmed"  by  the  Clerk  of  the  Superior  Court,  the  statute  only 
requiring  it  to  be  * 'filed  and  recorded." 

Action  for  divorce  brought  by  Nancy  E.  Sims,  by  her 
guardian,  W.  R.  Sprinkle,  against  W.  M.  Sims,  tried  before 
Starbuck,  J.,  and  a  jury  at  Fall  Term,  1897,  of  Wilkes 
Suj^eiior  Court. 

The  action  is  entitled  **Nancy  E.  Sims,  by  her  guardian, 
W.  K.  Sprinkle  v.  \V.  M.  Sims."  On  the  trial  the  following 
issues  were  submitted: 

1.  Is  the  action  brought  in  the  name  of  the  proper  party, 
to-urit:  W.  R.  Sprinkle,  (Guardian? 

2.  Did  Nancy  E.  Sims  have  sufficient  mental  capacity 
to  enter  into  a  marriage  contract  with  W.  M.  Sims  on  the 
14th  day  of  November,  1893? 
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On  October  2, 1893,  a  proceeding  was  l)egun  to  enquire  into 
the  mental  condition  of  Nancy  E.  Sims,  who  at  that  time  was 
Nancy  E.  Si)rinkle.  Accordingly,  a  jury  was  summoned,  who 
found  and  reported  her  to  be  incompetent,  for  want  of  under- 
standing, to  manage  her  business  affairs  and  subsequently  the 
application  of  W.  R.  Sprinkle  to  be  appointed  her  guardian 
was  granted  and  he  was  accordingly  ap])ointed  by  the  Clerk  of 
the  Superior  Court  in  March,  1895.  Thereafter,  in  August, 
1895,  under  an  order  of  the  Clerk  of  the  Superior  Court,  in 
a  proceeding  for  that  purpose,  a  jury  found  that  Nancy  Sims 
was  sane  and  competent  to  transact  the  ordinary  business 
affairs  of  life,  and  ui)()n  the  coming  in  of  the  rej)ort  it  was 
adjudged  '*that  the  report  of  the  said  jury  be  and  the  same 
is  hereby  in  all  things  confirmed  and  a])proved  by  the* 
Court;  and  the  Court  doth  declare  her,  the  said  Nancy  E. 
Sims,  to  be  of  sane  mind  and  competent  to  attend  to  the 
ordinary  business  affaii*s  of  life,  and  doth  further  order  that 
William  Sprinkle  be  removed  from  his  said-  othce  as  guar- 
dian of  her  personal  property  and  turn  over  the  siime  to  her 
or  her  duly  authorized  agent,  and  that  he  at  once  report  to 
this  Court  the  condition  of  the  estate  and  the  manner  in 
which  he  has  carried  out  this  judgment;  that  notice  issue  to 
said  former  guardian  informing  him  of  his  removal,"  et<;. 
It  is  admitted  that  Sprinkle  was  not  a  party  to  and  had  no 
notice  of  said  petition  of  W.  M.  Sims  to  remove  him  as 
guardian.  It  was  admitted  that  Sprinkle  had  filed  no 
report  as  guardian  uj)  to  the  time  of  this  trial.  After  hear- 
ing the  evidence  his  Honor  decided  that  Sprinkle,  as  guar- 
dian, had  the  right  to  bring  this  action,  and  answered  the 
first  issue,  ''Yes."  Defendant  excepted.  The  plaintiff  in- 
troduced evidence  in  supj)ort  of  his  contention  on  the  second 
issue,  tlie  defendant  offered  no  evidence,  and  the  jury 
answered  said  issue,  "No."  Defendant  moved  for  a  new 
trial    for  error   in   holding   that  the   action  was   properly 


N.  C]  SEPTEMBER  TERM,  1897.  299 


Sims    d  Sims. 


brought  by  Sprinkle  as  guardian.  Motion  overruled.  Defend- 
ant excepted. 

Judgment  was  thereupon  rendered  dissolving  the  marriage 
and  defendant  appealed. 

Messrs.   Glenn  &  Manly ,  for  plaintiff. 

Mr.    W.    W.  Barbery  for  defendant  (appellant). 

Clark,  J.:  On  November  11,  1893,  Nancy  E.  Sims, 
under  appropriate  proceedings  begun  sometime  previous, 
was  dulv  found  bv  the  jurv  to  be  mentally  imbecile.  The 
jurj"  in  the  present  case  find  that  the  alleged  marriage  with 
the  defendant  took  place  on  the  14th  of  November,  1893. 
Such  marriage  is  absolutely  void  ab  initio  and  can  be  at 
any  time  so  declared  by  the  Courts.  Crump  v.  Morgan^  38 
N.  C,  91,  which  has  been  often  cited  and  approved  (Wo- 
mack's  Digest  No.  2005)  and  of  late  years  in  Webbo^  v. 
Webber,  79  N.  C,  at  p.  570  and  Baify  v.  Cranjill,  91  N.  C, 
at  p.  298.  The  power  of  the  Courts  to  declare  marriages  a 
nullity  for  incapacity  of  one  of  the  parties,  though  not  an 
adjudged  lunatic  at  the  time  of  the  marriage,  is  also  held  in 
Johnson  v.  Kincade,  37  N.  C,  470;  Setzer  v.  Setzer,  97  N. 
C,  252;  Lea  v.  Lea,  104  N.  C\,  003.  This  might  be  done 
even  after  the  death  of  parties  {Gathings  v.  Williams,  27  N. 
C,  487,  though  issue  could  not  be  bastardised)  but  it  must 
be  done  in  a  direct  proceeding,  as  in  this  case,  and  not  inci- 
dentally. Williamson  v.  Williams,  50  N.  C,  446.  Such 
action  is  for  a  divorce  {Lea  v.  Lea,  supra)  and  all  actions  for 
a  lunatic  can  be  brought  either  in  the  name  of  the  guardian 
or  in  the  name  of  the  lunatic  by  the  guardian.  Crump  v. 
Morgan,  supra]  Shaw,  Guardian  v.  Burney,  36  N.  C,  148. 

W.  L.  Sprinkle,  son  of  Nancy  E.  Sims,  was  duly  appoint- 
ed her  guardian  after  the  aforesaid  inquisition  of  lunacy, 
and  such  proceedings  and  orders  are  * 'valid  until  reversed 
or  superseded."     Bethea  v.  M'Leiinon,  23  N.  C,  523.     The 
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ex  parte  proceedings  brought  by  the  husband  in  1895  to 
have  the  wife  declared  sane  were  without  anv  notice  or  ser- 
vice  upon  the  guardian  to  whom  the  law  had  confided  the 
protection  of  her  rights,  and  hence  were  a  nullity,  Code, 
Section  217  (3),  as  was  also  the  subsequent  order,  founded 
thereon,  removing  him  without  notice.  Indeed,  the  mar- 
riage at  the  time  of  a  legally  declared  lunacy,  being  a  nullity, 
could  only  have  been  remedied  by  proceedings  to  set  aside 
the  inquisition  of  lunacy  for  fraud  or  other  good  ground,  or 
by  a  new  marriage  if  the  lunatic  is  since  found  to  be  re- 
stored. The  void  marriage  on  account  of  lunacy  could  not 
be  cured  merelv  bv   cohabitation  after  restoration.     Mar- 

ft  c- 

riages  entered  into  by  parties  under  the  legal  age  however, 
being  not  void  but  voidable,  can  l)e  validated  by  cohabita- 
tion after  arrival  at  the  marriageable  age.  State  v.  Parker, 
106  N.  C,  711;  Koonce  v.   Wallace,  52  N.  C,  194. 

His  Honor  correctly  adjudged  that  W.  R.  Sprinkle  was 
authorized  to  bring  this  action.  There  is  no  other  excep- 
tion. As  to  the  argument  that  the  record  does  not  affirma- 
tively show^  that  the  report  of  the  jury  had  been  "received 
and  confirmed"  it  is  not  required.  The  Code,  Section  1670 
only  requires  the  Clerk  to  "file  and  record"  it.  But  if  it 
had  been  a  case  in  which  the  Court  was  empowered  to  con- 
firm the  report,  as  the  Clerk  acted  on  it  by  appointing  the 
guardian,  the  confirmation  would  have  been  presumed  in 
the  absence  of  evidence  to  the  contrarv',  on  the  maxim  atnnia 
presumuntur  rite  acta.  The  jury  found,  further,  that  Nancy 
E.  Sims  did  not  have  mental  capacity  to  enter  into  the 
marriage  with  the  defendant  on  the  14th  of  November, 
1893,  but  this  was  unnecessary,  as  the  marriage  with  a  de- 
clared lunatic  was  ipso  f ado  void.     Crump  v.  Morgan,  supra. 

Affirmed. 
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MARGARET    COLEY,   Administratrix  of  J.  P.   Coley,    v.  CITY  OF 

STATESVILLE. 

Action,  for  Damages  —  Issues  —  Munidpality  —  Negligence  — 
ArreM  of  Intoxicated  Person  without  Warrant — Imprison^ 
ment — Injury  to  Person — Prison'  House^  Construction  and 
Condition  of — Liability  of  Town — Proximate  Cause — In- 
structimis. 

1.  When  the  issues  submitted  on  a  trial  are  such  as  to  enable  the  parties  to 

present  every  phase  of  the  controversy,  no  objection  can  be  sustained 
either  for  those  submitted  or  for  refusing  to  submit  other  or  differ- 
ent issues. 

2.  When  the  ordinances  of  a  municipality  authorize  the  arrest  by  its  police- 

men, without  warrant,  of  intoxicated  persons  on  the  street  and  suit- 
able policemen  have  been  appointed,  the  City  incurs  no  liability  for 
the  arrest  and  confinement  of  such  persons  until  fit  for  trial  or  sober 
enough  to  give  bail 

3.  A  manicipalitj'  is  required  to  exercise  ordinary  care  in  procuiing  neces- 

saries for  prisoners  and  supervising  its  subordinates  and  is  liable 
only  for  failure  to  properly  construct  the  prison  or  to  furnish  it  so  as  to 
afford  reasonable  comfort  and  protection  from  suffering  and  injuries 
to  health. 

4.  A  municipality  is  not  liable  in  damages  for  the  negligence  or  mistake  of 

its  policemen  who  arrest,  without  warrant,  persons  engaged  in  vio- 
lating its  ordinances. 

6.  If  a  municipality  has  provided  for  prisoners  arrested  for  violation  of  its 
ordinances  a  prison  house  reasonably  comfortable  and  supplied  to 
those  in  charge  of  it  those  things  reasonably  essential  to  prevent  bod- 
ily suffering  and  disea.se,  it  is  not  liable  for  injuries  resulting  to  a 
prisoner  from  the  negligence  of  policemen  or  keeper  of  the  prison  in 
failing  to  make  use  of  the  means  and  appliances  so  furnished,  unless 
the  municipal  authorities  had.  after  notice  of  such  negligence,  failed 
to  remedy  or  prevent  the  same. 

6.  On  the  trial  of  an  action  against  a  city  for  damages  for  the  death  of  a 
person  lawfully  arrested  and  confined  in  a  city  prison,  alleged  to 
have  resulted  from  defects  in  the  construction  or  equipment  of  the 
prison,  the  jury  were  properly  instructed  that  the  burden  was  upon 
the  plaintiff  to  show  that  the  proximate  cause  of  the  death  was  the 
fault  of  the  City  in  failing  and  neglecting  to  properly  construct  and 
provide  a  suitable  prison,  and  that,  if  the  condition  of  the  prison  did 
not  cause  or  accelerate  the  death,  then  the  plaintiff  could  not  recover. 
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7.  On  the  trial  of  an  action  against  a  city  for  damages  for  the  death,  in  its 

prison,  of  a  person,  who  liad  been  lawfully  arrested  and  imprisoned 
for  intoxication  until  he  should  become  sober  enough  to  stand  trial 
or  get  bail,  it  was  not  error  to  instruct  the  jury  that,  if  they  should 
find  from  the  evidence  that  the  deceased  had  heart  or  kidney 
disease  or  other  malady  and  that  such  disease  alone,  or  such  disease 
and  excessive  drinking  of  intoxicants  combined,  proximately  caused 
the  death,  then  they  should  find  that  such  death  was  not  occasioned 
by  the  neglect  of  the  C  ity  to  provide  a  suitable  prison  for  the  health 
and  comfort  of  prisoners. 

8.  In  the  trial  of  an  action  for  damages  for  injuries  resulting  in  the  death 

of  plaintiff's  intestate  through  alleged  negligence  of  defendant,  the 
true  measure  of  damages  is  the  present  value  of  the  net  income  of 
the  deceased,  to  be  ascertained  by  deducting  the  cost  of  his  living 
and  expenditures  from  his  ^ross  income,  based  upon  his  life  expec- 
tancy, and  in  such  calculation  it  is  proper  for  the  jur}'  to  consider 
the  health  and  habits  of  the  deceased  at  the  time  of  his  death. 

9.  The  mortuary  tables  contained  in  Section  1352  of  T/te  Ofde,  being  the 

provisions  of  a  public  Act,  are  competent  without  being  specially 
put  in  evidence  on  a  trial  of  an  issue  as  to  the  quautuin,  of  damages 
for  injuries  resulting  in  the  death  of  plaintiff's  intestate. 

10.  The  knowledge  of  a  Chief  of  Police  of  a  City  concerning  the  defective 

construction  or  equipment  of  its  prison  is  not  such  notice  as  will 
make  the  City  liable  for  injuries  resulting  from  such  defects  unless 
such  knowledge  has  been  communicated  to  the. authorities  or  unless 
the  authorities  had  failed  and  neglected  to  inspect  the  prison. 

11.  In  the  trial  of  an  action  for  damages  for  an  injury  resulting  from  the 

alleged  negligence  of  defendant,  it  was  not  error  to  instruct  the  jury 
as  to  the  proximate  cause  of  the  injury  that  "the  first  requisite  of  a 
proximate  cause  is  the  doing  or  omitting  to  do  an  act  which  a  man 
of  ordinary  prudence  could  foresee  might  naturally  or  probably 
produce  the  injury  complained  of,  and  the  second  requisite  is  that 
such  act  or  omission  did  actually  cause  the  injury." 

12.  In  the  trial  of  an  action  for  damages  for  the  death  of  a  person  confined 

in  the  prison-house  of  defendant  corporation  and  resulting  from  the 
alleged  negligence  of  defendant,  an  instruction  that  "before  plain- 
tiff can  recover  the  jury  must  find  that  the  death  of  the  deceased 
was  caused  by  the  defective  construction  of  said  prison  and  its 
unwholesome  condition"  is  not  inconsistent  with  another  instruction 
that  defendant  would  be  liable  "if  the  jury  should  find  that  the 
structure  or  conditions  of  the  prison  caused  or  accelerated  the  death 
of  deceased." 
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Civil  action  for  damages  tried  at  August  Term,  1897, 
of  Iredell  Superior  C'ourt  before  Cobles  J.,  and  a  jury. 

The  plaintiff  tendered  the  following  issues: 

'*1.  Was  the  death  of  the  plaintiff's  intestate  caused  or 
accelerated  by  the  unwholesome  coiidition  of  the  prison  of 
the  City  of  Statesville,  occasioned  by  the  negligence  of  the 
said  City  to  provide  a  prison  suitable  for  the  health  and 
comfort  of  the  prisoners?'* 

"2.  What  damage,  if  any,  has  the  plaintiff  sustained 
thereby?'* 

In  lieu  of  these  issues  the  Court  submitted  the  following 
issues: 

"1.  Was  the  death  of  plaintiff's  intestate  due  to  the 
negligence  of  defendant  as  alleged  in  the  complaint?" 

"2.  What  damage,  if  any,  has  the  plaintiff  sustained 
thereby?" 

Plaintiff  excepted  because  the  Court  failed  to  submit  her 
first  issue  in  terms  as  above  set  forth,  and  the  plaintiff 
excepted  to  the  first  issue  submitted  by  the  Court  as  above 
set  out. 

The  defendant  prayed  for  the  instructions  following, 
w^hich  were  given  with  modifications  and,  as  modified,  are 
as  follows: 

**1.  The  defendant  is  not  answerable  in  damages  for 
arrests  made  by  policemen  for  violations  of  the  ordinances 
of  the  towni  and  for  the  law^ful  commitment  to  prison  made 
under  such  arrests;  and  if  you  find,  therefore,  that  J.  P. 
Coley,  the  intestate  of  the  plaintiff,  was  upon  the  streets  or 
in  a  public  place  in  the  town  on  the  evening  of  the  12th  of 
June  in  an  intoxicated  condiMon,  or  in  such  condition  that 
to  all  appearances  he  seemed  to  be  intoxicated,  and  the 
town  police  having  their  attention  called  to  his  condition, 
thereupon  took  the  deceased  into  custody  and  carried  him 
to  the  calaboose  to  detain  him  until  sober  enough  to  be 
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taken  before  the  Mayor  and  discharged  according  to  law, 
and  the  said  Coley  was  allowed  to  remain  in  the  calaboose 
for  this  purpose,  and  while  thus  confined  died  in  the  cala- 
boose, the  defendant  in  this  case  is  not  liable  in  damages 
to  the  plaintiff,  except  and  unless  his  death  was  caused  by 
the  condition  and  defective  construction  of  the  calaboose 
itself. 

"2.  When  the  defendant  town,  through  its  policemen, 
causes  the  arrest  of  persons  engaged  in  violating  its  ordi- 
nances the  town  is  discharging  a  governmental  function,  a 
duty  and  power  conferred  on  it  by  its  charter,  and  in  this 
respect  acts  in  the  same  way  that  the  State  acts  through 
and  bv  its  Sheriff  when  he  makes  arrests  for  violation  of 
the  State  laws;  and  in  the  discharge  of  these  duties  and 
obligations  by  the  town,  it  does  not  incur  any  liability  for 
damages  for  the  negligence  or  mistake  of  its  policemen. 

*^3.  If  the  jury  find  that  J.  P.  Coley  was  drunk,  openly 
and  publicly,  in  the  town  on  the  12th  of  June,  or  to  all 
appearances  was  publicly  in  a  drunken  condition,  it  was 
the  duty  of  the  policemen  to  arrest  him,  remove  him  from 
public  view,  and  confine  him  in  the  city  prison  until  sober, 
and  then  carry  him  before  the  Mayor  to  answer  the  charge, 
and  it  was  not  necessary  for  the  policemen  to  have  secured 
a  warrant  before  he  made  the  arrest  and  took  said  Coley 
into  custody;  and  for  making  the  arrest  under  such  circum- 
stances the  defendant  is  not  answerable  in  damages  and 
the  defendant  would  not  be  liable  to  the  plaintiff  in  damages 
in  this  case  on  account  of  the  arrest,  even  if  the  policemen 
had  gone  to  the  extent  of  using  violence  in  making  the 
arrest,  or  had  been  careless  and  negligent  in  making  the 
arrest  and  putting  tlie  said  Coley  in  prison. 

'*4.  In  order  for  the  plaintiff'  to  maintain  her  action  in 
this  case  it  is  necessary  for  her  to  show  to  the  jury  by  a 
greater  weight  of  the  evidence  that  the  proximate  cause  of 
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the  death  of  her  husband  was  the  fault  of  the  town  in  failing 
and  neglecting  to  properly  construct  and  provide  for  the 
town  a  suitable  and  necessary  calaboose,  station  house  or 
prison,  and  that  owing  to  such  failure  on  the  part  of  the 
town,  the  confinement  of  her  husband  in  the  said  tow^n 
prison  was  the  direct  and  proximate  cause  of  his  death;  in 
other  words,  that  the  death  of  the  said  Colev  would  not 
have  happened  at  the  time  it  did,  but  for  the  fact  that  he 
w-as  put  in  the  town  prison,  which  from  its  condition  and 
defective  constniction  by  the  town,  its  want  of  ventilation, 
produced  the  death  of  plaintiff's  intestate.  If  you  find  the 
condition  of  the  prison  did  not  cause  hr  accelerate  the  death 
of  Mr.  Colev,  vou  will  answer  the  first  issue,  No. 

"5.  But  if  vou  find  that  the  defendant  town  had  built 
a  reasonably  comfortable  police  prison  for  tlie  purposes  for 
which  said  prison  is  intended,  and  supplied  and  furnished 
to  those  who  had  immediate  chai:ge  of  it,  those  things  that 
were  reasonably  essential  to  prevent  bodily  suffering  on  the 
part  of  prisoners  while  confined  therein  from  excessive  cold 
or  heat,  or  hunger,  and  to  reasonably  protect  their  health; 
and  you  further  find  that  plaintift's  husband  was  confined 
therein  by  the  police  of  the  town,  for  the  reason  that  they 
honestly  thought  that  he  was  drunk,  the  plaintiffs  action  in 
this  case  will  not  lie,  and  she  cannot  recover,  and  you  will 
respond  to  the  first  issue.  No. 

**6.  If  the  Aldermen  of  the  town  had  provided  a  police 
prison  as  above  described,  that  is,  one  whose  structure  and 
superintendence  was  such  as  to  secure  the  health  and  com- 
fort of  the  prisoners,  and  you  find  that  J.  P.  Colev  had  been 
placed  in  the  said  prison  by  the  policemen  of  the  town,  and 
that  the  police  had  failed,  forgotten,  or  neglected  to  make 
use  of  the  means  and  appliances  furnished  in  the  siiid  prison 
for  the  reasonable  comfort  of  the  said  Colev,  while  confined 
therein,  as  for  instance,  if  they  had  failed  to  open  all  the 
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doors  and  all  the  windows  in  such  way  as  to  give  good 
ventilation;  in  such  case  the  town  would  not  be  liable  in 
damages  to  the  plaintiff  for  this  forgetfulness  or  carelessness 
of  its  j)olicemen,  unless  this  carelessness  had  been  made 
known  to  the  authorities  of  the  town,  and  they  had  had 
notice  to  prevent  the  same,  and  if  you  find  the  facts  as 
above  stated,  the  response  to  the  firet  issue  will  l)e,  No. 

**The  doctrine  is  that  while  the  town  must  provide  a 
suitable  police  station  in  which  to  confine  prisoners  and 
exercise  reasonable  prudence  in  selecting  suitable  men  to 
look  after  the  prison  and  [)risoners  confined  in  it,  neither 
the  Board  of  Aldermen  nor  the  town  is  responsible  further 
than  this,  and  the  default,  if  there  were  any  in  the  policemen 
of  the  town,  would  not  make  the  town  liable  for  the  default 
of  the  said  i)olicemen. 

**7.  If  the  jury  find  from  the  evidence  that  the  said  Coley 
had  some  disease  of  the  Iwart  and  indulged  on  the  evening 
of  the  12th  too  freely  in  the  use  of  spirituous  liquors,  and 
thereby  caused  his  own  death,  and  that  such  disease  and 
use  of  spirituous  liquor  was  the  proximate  cause  of  his  death, 
the  plaintiff  cannot  recover,  and  the  jury  will  respond  to 
the  first  issue.  No. 

*'8.  If  the  jurj^  believe  from  the  evidence  that  J.  P.  Coley 
was  diseased  in  his  kidneys,  and  had  some  heart  trouble, 
and  that  on  the  evening  of  the  12th  he  became  intoxicated, 
and  thereby  brought  on  syncope  or  coma  as  testified  to  by 
the  physicians,  and  that  this  excessive  drinking  was  the 
proximate  cause  of  his  death,  the  jury  will  answer  the  first 
issue.  No. 

"9.  If  tlie  jury  find  that  the  death  of  the  said  Coley 
wsis  caused  bv  some  fatal  malady  or  disease,  and  that  he 
would  have  died  in  one  place,  as  wxll  as  another,  and  that 
he  did  die  from  said  disease  as  the  proximate  cause  of  death, 
the  jury  will  answer  all  the  issues  in  favor  of  the  defendant; 
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and  if  the  jury  find  that  his  death  was  caused  by  a  disease 
and  by  his  own  acts,  to-wit:  excessive  drinking,  combined, 
and  that  such  disease  and  excessive  drinking  was  the  proxi- 
mate cause  of  his  death,  tJiey  will  answer  all  the  issues  in 
favor  of  the  defendant. 

**10.  If  you  find  the  facts  to  be,  from  the  evidence,  that 
the  police  of  the  defendant  town  arrested  Mr.  Coley  in  an 
ap])arent  intoxicated  condition  on  June  12th,  and  placed  , 
him  in  the  police  prison  between  6  and  7  o'clock  in  the 
evening,  and  that  the  police  prison  in  which  he  was  placed 
was  a  room  7  feet  wide,  9  feet  long  and  8  feet  high,  and 
that  the  door  of  the  said  prison  room  was  a  lattice  door 
with  240  openings  in  it,  and  32  inches  wide  and  78  inches 
high,  and  that  the  said  lattice  door  comnmnicated  with  a 
hallway  which  was  0  feet  wide,  9  feet  long  and  8  feet  high, 
and  that  at  the  East  end  of  tliis  hallwav  there  was  another 
lattice  door  3  feet  wide  and  6  feet  high  communicating 
with  tlie  outside  air,  and  that  there  was  another  door  at  the 
West  end  of  the  said  hall  which  was  left  standing  open,  32 
inches  wide  and  6  feet  high  opening  into  the  Mayor's  office 
adjacent  20  feet  by  24  feet  in  size,  and  should  further  find 
that  there  was  a  window  at  the  North  and  South  side  of 
this  Mayor's  office  left  open  at  the  time  the  prisoner  was 
placed  in  the  said  cell,  which  communicate  with  the  outside 
air,  and  that  about  the  hour  of  10  o'clock  of  that  same 
evening  said  Coley  was  found  dead  in  the  said  prison,  and 
if  these  are  all  the  facts,  and  the  only  facts,  the  jury  find  as 
to  the  construction  and  superintendence  of  the  said  prison, 
then  these  are  not  facts,  if  so  found,  which  will  fix  the 
defendant  with  liabilitv,  and  in  this  state  of  the  case  you  are 
instructed  to  answer  the  first  issue.  No. 

'*12.  On  the  question  of  damages,  submitted  in  the 
second  issue  if  you  find  the  first  issue  yes,  then  you  are 
instructed  in  that  event  only,  that  the  measure  of  damages 
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in  this  case  is  the  present  value  of  the  net  income  of  the 
deceased,  which  you  would  ascertain  by  deducting  the  cost 
of  living  and  expenditures  of  the  deceased  from  his  gross 
income,  and  the  jury  cannot  allow  more  than  the  present 
value  of  accumulation  arising  from  such  net  income  based 
upon  the  expectancy  of  life.  In  considering  this  question 
of  what  a  man's  life  is  worth,  his  habits,  whether  a  sober 
or  drinking  man;  his  health,  whether  diseased  and  likely 
to  die  soon;  or  sound  and  in  robust  health,  are  matters 
whicli  it  is  the  duty  of  the  jury  to  consider. 

**13.  You  are  instructed  that  there  is  no  evidence  offered 
by  plaintiff  in  this  case  as  to  the  life  expectancy  of  plaintiff's 
intestate,  except  the  age  of  the  deceased  and  the  condition 
of  his  health.  But  the  jury  have  a  right  to  consider  the 
expectation  of  life  as  stated  in  the  mortuarj^  table  in  The 
Code,  if  the  plaintiff  has  shown  the  age  of  her  intestate  at 
the  time  of  his  death.  The  plaintiff  contends  that  her 
intestate's  age  was  41  years  and  the  Court  instructs  the  jury 
that  the  table  in  llie  Code  states  that  the  expectation  of  a 
man  41  vears  old  is  27.o  years. 

*'14.  The  burden  is  upon  the  plaintiff  in  this  case  to 
sustain  both  of  the  issues  by  a  preponderance  of  the  proof, 
and  if  she  fails  to  do  so,  or  if  the  evidence  is  evenlv  balanced 
in  your  minds  as  to  whether  the  defendant  was  guilty  of 
any  negligence  or  not,  she  cannot  recover,  and  you  will 
answer  the  issues  for  the  defendant." 

To  the  above  special  instructions  given  at  the  request  of 
the  defendant  the  plaintiff  excepted. 

The  plaintiff  asked  the  Court  for  special  instructions  Nos. 
1,  2,  3  and  4,  and  the  Court  gave  Nos.  1,  2  and  3  with 
modifications,  whicli  were  embraced  in  the  instructions  Nos* 
1,  2,  and  3  following,  but  declined  the  4th  instruction, 
which  is  also  set  forth  below: 

"1.     If  the  jury  find  tliat  the  cell  in  which  the  plaintiffs 
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intestate  was  confined  was  defective  in  its  construction,  so 
that  the  prisoner's  healtli  or  comfort  for  want  of  such  venti- 
lation as  would  secure  to  tJie  prisoner  pure  atmosphere  or 
protect  him  from  noxious  air  and  oppressive  heat,  and  the 
plaintiff's  intestate's  death  was  accelerated  thereby,  the 
plaintiff*  is  entitled  to  have  the  jury  answer  tlie  firat  issue, 
yes,  whether  the  authorities  of  the  city  had  notice  of  its 
defective  construction  or  not;  thev  are  bound  in  law  to  have 
that  knowledge. 

**2.  That  if  the  jury  shall  find  that  privies  were  located 
within  12,  16  and  18  feet  of  the  cell  where  the  intestate  was 
confined,  for  the  period  often  years,  then  the  defendant 
had  notice  of  their  existence;  and  if  the  jury  find  further 
that  the  atmosphere  in  the  cell  was  rendered  unwliolesome, 
so  that  the  prisoner  was  forced  to  inhale  the  noxious  sub- 
stances in  said  atmosphere  eminating  from  said  privies,  and 
that  this  accelerated  his  death,  then  the  plaintiff  is  entitled 
to  have  the  jury  answer  the  first  issue,  Yes. 

*^3.  The  Constitution  and  Laws  of  North  Carolina  require 
that  persons  confined  in  any  public  prison  shall  have  a 
clean  {)lace,  comfortable  bedding,  as  the  season  or  other 
circumstances  may  recjuire,  wholesome  food,  drink  and 
necessary  attendance.  If  the  jury  find  from  the  evidence  in 
this  case  that  there  was  no  water  closet,  no  buckets  or  other 
means  provided  into  which  excrement  from  the  prisoners 
could  have  been  placed,  and  the  {)risoner  thereby  protected 
from  inlialing  the  noxious  substances  eminating  therefrom, 
and  further  find  that  this  state  of  things  had  existed  for  a 
considerable  length  of  time,  for  many  months,  when  it 
ought  to  have  been  discovered  in  the  exercise  of  ordinary 
care,  the  town  authorities  Avould  be  i)resumed '  to  have  had 
notice;  and  if  the  jury  further  find  that  the  intestate  was 
laid  on  the  floor  as  described  bv  the  defendants  witnesses 
and  permitted  to  remain  there  for  the  period  of  three  hours 
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or  more  without  any  attendance  whatever,  that  this  was 
not  a  performance  of  the  duties  required  by  law,  and  if  the 
intestate's  death  was  caused  or  accelerated  thereby,  then 
the  plaintiff  is  entitled  to  have  the  jury  answer  the  first 
issue,  Yes. 

"4.  The  intestate  having  been  placed  in  siiid  cell  by  one 
of  the  police  of  the  defendant,  assisted  by  its  Chief  of  Police, 
the  defendant  thereby  had  notice  of  the  condition  of  said 
cell,  as  notice  to  the  Chief  of  Police  was  notice  to  the  defend- 
ant, upon  the  principle  that  notice  to  the  agent  is  notice  to 
the  principal.  This  4th  instruction  the  Court  declined  to 
give,  and  the  j)laintifl*  excepted." 

The  Court  also  gave  the  following  general  instructions  to 
the  jury,  which,  together  with  the  special  instructions  alx)ve 
set  out,  were  all  the  instructions  given  to  the  jury. 

'The  first  issue  submitted  to  the  jury  is:  **Was  the  death 
of  plaintiff's  intestate  caused  by  the  negligence  of  the  defend- 
ant as  alleged  in  the  complaint?"  The  plaintiff  contends 
that  it  wius.  She  contends  that  it  was  the  duty  of  the 
authorities  of  the  defendant  City  to  see  that  the  structure 
and  superintendence  of  the  City  prison  secured  the  health 
and  comfort  of  the  prisoners,  and  that  in  this  case  they  did 
not  do  that.  She  contends  that  the  prison  in  which  her 
intestate  was  confined  was  a  very  small  cell,  6  feet  9  inches 
wide  by  9  feet  long  and  7  feet  high;  that  there  was  no  window 
or  opening  to  the  same,  except  the  door  which  was  closed 
by  an  iron  lattice  door  with  apertures  about  2  inches  square; 
that  this  door  opened  into  a  narrow  passway  leading  from 
the  rear  door  of  the  Mayor's  office  to  a  back  door  about  7 
feet  from  the  door  of  the  cell,  and  that  there  was  no  opening 
into  this  passway  except  the  door  into  the  Mayor's  office, 
and  the  back  door  of  tlie  house;  that  the  cell  was  not 
properly  cleansed,  that  it  was  filthy,  and  that  on  account 
of  the  improper  structure  and  superintendence  of  the  said 
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prison  and  the  filthy  condition  of  the  same,  and  the  want 
of  proper  ventilation,  the  air  therein  was  noxious  and 
unwholesome,  and  earned  or  aeeelerated  the  death  of  the  plain- 
tiff's intestate,  and  that  tlie  defendant  City  was  negligent, 
and  that  the  jury  sliould  so  find. 

**The  defendant  on  the  other  hand  contends  that  the 
structure  and  superintendence  of  its  prison  was  of  such  a 
nature  as  to  secure  the  health  and  comfort  of  its  prisoners; 
that  it  was  properly  cleansed;  that  there  was  an  abundance 
of  fresh  air  and  ventilation;  and  it  further  contends  that 
the  death  of  the  plaintiff's  intestate  was  neither  caused  nor 
accelerated  bv  anv  noxious  air  or  unwholesome  condition 
of  the  prison  of  the  defendant  City,  but  it  contends  that  the 
intestate's  death  was  solely  due  to  the  physical  condition 
which  he  was  in;  that  one  of  his  kidneys  was  diseased,  there 
was  some  trouble  about  his  heart,  and  that  he  was  suffering 
from  urea  in  his  blood,  and  that  he  was  under  the  influence 
of  alcoholic  stimulants,  that  coma  or  depression  resulted, 
and  heart  failure  and  death,  and  that  the  structure  and  the 
condition  of  the  prison  had  nothing  U)  do  with  it. 

The  jury  are  instructed  that  the  burden  is  upon  the 
plaintiff  to  prove  by  a  greater  weight  of  evidence  that  the 
death  of  her  intestate  was  caused  by  the  negligence  of  the 
defendant. 

**Before  the  plaintiff  can  recover,  the  plaintiff  must  show 
that  the  proximate  cause  of  her  intestate's  death  was  the 
negligence  of  the  defendant.  The  first  requisite  of  a  proxi- 
mate cause  is  the  doing  or  omitting  to  do  an  act  which  a 
man  of  ordinary  prudence  could  foresee  might  naturally, 
or  probably  produce  the  injury  complained  of,  and  the 
second  requisite  is  that  such  act  or  omission  did  actually 
cause  the  injur5\ 

"If  the  jury  answer  the  first  issue  **N(),"  they  need  not 
answer  the  second  issue,  this  would  put  an  end  to  the  case. 
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If  they  answer  the  first  issue  **Yes,"  then  they  will  proceed 
to  answer  the  second  issue  as  to  the  amount  of  damages. 

**It  was  the  duty  of  the  defendant  City  to  see  that  the 
structure  and  superintendence  of  its  prison  secured  the 
health  and  comfort  of  the  prisoners,  that  is,  to  see  that  the 
structure  and  superintendence  of  its  prison  was  such  as  to 
secure  the  health  and  comfort  of  its  prisoners. 

**C'ities  or  towns  in  tlie  exercise  of  the  judicial,  discre- 
tionary, or  legislative  authority  conferred  by  their  charters, 
or  in  discharging  a  duty  imposed  solely  for  the  benefit  of 
the  i)ublic  incur  no  liability  for  the  negligence  of  their  offi- 
cers unless  some  statute  subjects  the  corporation  to  pecuniary 
responsibility  for  such  negligence.  They  are  not  responsi- 
ble for  unlawful  arrests  by  police  officers.  But  if  they  pro- 
vide a  jdaco  of  imj)risonment  which  is  so  badly  constructed 
that  a  prisoner  cannot  be  reasonably  comfortable  therein, 
they  are  bound  to  have  knowledge  of  such  improper  con- 
struction, and  if  injury  results  therefrom,  they  are  respoa- 
sible. 

"Hy  the  word  superintendence  the  law  imposes  ujx)n 
governhig  officials  or  municipal  corporations  the  duty  of 
exercising  ordinary  care  in  procuring  articles  essential  to 
the  health  and  comfort  of  the  prisoners,  and  of  overlooking 
their  subordinates  in  innnediate  control  of  the  prisoners, 
so  fai'  at  least  as  ti>  replenish  the  supply  of  necessjiry  arti- 
cles when  notified  that  they  are  needed;  and  of  employing 
such  agents  and  appropriating  such  moneys  as  may  be 
necessary  to  keep  the  prison  in  such  condition  a.s  to  secure 
the  comfort  and  health  of  the  inmates. 

'*lf  the  iurv  in  this  case  find  from  the  evidence  that  the 
prison  cell  in  which  the  plaintiff's  intestate  was  confineii 
when  he  ilied  was  7  ftnu  wide,  9  feet  long,  8  feet  high,  that 
it  had  no  opening  into  it  through  which  air  could  pass,  ex- 
ce|>t  an   iix>n  lattice  door  in  which  the   aj>ertures  were  2J 
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inches  s<|uare,  opening  into  a  passway  6  feet  wide,  9  feet 
long  and  8  feet  high,  leading  from  a  door  in  the  Mayor's 
office,  in  which  there  were  two  windows  to  a  door  oj)ening 
on  a  back  lot;  and  that  al)out  or  near  said  lot,  there  were 
2  or  3  privies,  which  had  been  there  for  10  years,  and  that 
the  said  privies  were  12,  1()  and  18  feet  from  the  said  prison 
cell;  and  if  the  jury  further  find  that  on  account  of  such 
construction  of  said  prison,  there  was  insufficient  ventila- 
tion, and  noxious  and  unwholesome  air  within  said  j)risou, 
and  that  such  unwholesome  or  noxious  condition  of  said 
prison  caused  or  accelerated  the  death  of  the  plaintiff's  in- 
testate, the  jury  will  answer  the  first  issue  *Yes;*'  and  the 
jury'  in  considering  the  structure  of  the  prison  have  a  right 
to  take  into  consideration  the  location  of  said  prison.  If 
the  structure  and  superintendence  of  the  prison  in  question 
was  such  that  the  air  therein  was  not  unwholesome  and 
noxious,  and  was  sucli  as  to  secure  to  the  plaintiff's  intes- 
tate confined  therein  a  reasonable  degree  of  comfort,  and 
such  as  to  i)rot€ct  him  from  such  actual  bodily  suffering  as 
would  injure  his  health,  then  the  defendant  had  performed 
its  duty  as  to  the  structure  and  suj)erintendence  of  the 
prison,  and  the  jury  will  answer  the  first  issue,  "No." 

**If  the  plaintiff  has  failed  to  show  that  the  structure 4ind 
superintendence  of  the  said  prison  was  such  as  not  to  secure 
the  health  and  comfort  of  the  plaintiff's  intestate  confined 
therein,  the  juiy  will  answer  the  fii*st  issue,  "No." 

"If  the  death  of  the  plaintiff's  intestate  was  not  caused 
or  accelerated  by  the  defendant 's  failure  of  duty  as  to  the 
structure  and  superintendence  of  the  said  prison,  but  was 
caused  by  the  said  intestate's  physical  condition,  tlien  the 
jury  will  answer  the  first  issue,  "No." 

"If  the  jurv^  come  to  answer  the  second  issue  as  to  dam- 
ages,  the  rule  by  which   this  estimate  is  to  be  made  is  'the 
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reasonable  expectation  of  pecuniary  advantage  from  the 
continuance  of  the  life  of  the  deceased.'  As  a  basis  on 
which  to  enable  the  jury  to  make  their  calculation  or  esti- 
mate, it  is  competent  for  them  to  consider,  as  shown  from 
the  evidence,  the  age  of  the  deceased  and  his  prospect  of 
life,  his  habits  and  character,  his  industry  and  skill,  the 
means  he  had  to  facilitate  the  making  of  money,  the  busi- 
ness he  was  employed  in,  and  in  this  way  to  fix  upon  the 
net  income  which  might  be  reasonably  expected  if  death 
had  not  ensued,  and  thus  get  at  the  pecuniar}'  worth  of  the 
intestate  to  his  family. 

*'x\nd  the  jury  will  ascertain  the  present  value,  based  upon 
the  expectancy  of  life,  of  the  accumulation  arising  from  the 
net  income  ascertained  by  deducting  the  cost  of  living  and 
the  expenditures  from  the  gross  income,  and  give  this  sum 
as  their  answer  to  the  second  issue. 

"The  plaintiff  contends  that  her  intestate  was  41  years 
old  when  he  died,  and  according  to  the  mortuary  table,  the 
expectancy  of  a  man  41  years  old  is  27.5  years.  But  the 
defendant  contends  that  the  condition  of  the  plaintiff's  in- 
testate was  such  that  he  could  not  have  lived;  that  under 
the  most  favorable  circumstances  he  could  not  have  lived 
long.  The  jury  will  determine  from  the  evidence,  if  they 
come  to  answer  the  second  issue,  what  in  their  judgment 
was  the  expectancy  of  life  of  the  plaintiff's  intestate. 

"If  the  jury  find  that  the  plaintiff  is  not  entitled  to  re- 
cover any  damages,  they  will  answer  the  second  issue 
^Nothing.'  " 

The  jury  answered  the  first  issue  in  favor  of  the  defendant. 

The  plaintiff  moved  for  a  new  trial  upon  the  following 
grounds : 

"1.  For  that  the  Court  erred  in  not  submitting  plain- 
tiff's first  issue  tendered  as  above  set  forth,  and  in  sub- 
mitting in  lieu  thereof  the  first  iasue  as  above  set  forth. 
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"2.  For  that  the  Court  erred  in  charging  the  jury  as 
requested  by  the  defendant  as  set  out  above. 

*'3.  For  that  the  Court  erred  in  failing  to  give  instruc- 
tion number  four  asked  for  by  the  plaintiff". 

*^.  For  that  the  Court  erred  in  its  charge  as  set  forth 
above,  in  what  it  said  concerning  the  proximate  cause  of 
intestate's  death,  and  in  its  definition  of  what  is  a  proximate 
cause. 

**5.  For  that  the  Court  erred  in  that  after  charging  the 
jury  as  recjuestcd  by  the  plaintiff",  and  in  its  general  charge 
(all  the  instructions  giren  the  jury  are  set  out  above  in  the 
case  on  appeal)  that  if  the  jury  should  find  that  the 
structure  or  condition  of  the  prison  caused  or  accelerated 
the  death  of  deceased,  that  defendant  would  l)e  liable,  and 
that  thev  should  answer  the  first  issue  submitted  to  them 
yes;  then,  as  i)laintiff'  alleges,  proceeded  further  to  charge 
the  jury,  as  requested  by  the  defendant  in  paragraph  first, 
fourth,  eighth,  and  ninth  of  its  i)rayers  for  instinictions, 
that  before  the  plaintiff*  can  recover  in  tliis  action  they 
must  find  that  the  death  of  the  deceased  was  causeil  by  the 
defective  construction  of  said  prison  and  its  unwholesome 
condition,  which  charge,  as  plaintiff'  contends,  was  incon- 
sistent with  the  charge  already  given,  in  that  it  failed  to 
present  to  the  jury  the  question  whether  the  construction 
and  condition  of  said  prison  accelerat€<l  the  death  of  the 
deceased." 

Motion  for  new  trial  was  overruled  and  plaintiff'  excepted 
and  appealed  from  the  judgment  rendered  for  defendant. 

Messrs.  Long  &  Long  for  defendant. 
No  counsel  for  appellant. 

Clark,  J.:  The  issues  submitted  w^ere  such  as  enabled 
the  partiefe  to  present  everj^  phase-  of  the  contention,  and 
w^hen  such  is  the  case  no  objection  thereto  can  be  sustained 
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either  for  issues  submitted  or  for  refusing  to  submit  other  or 
different  issues.  Riftenhouse  v.  Railway^  120  N.  C,  544; 
Ricks  V.  Sfmirill,  119  N.  C,  99;  Bradsher  v.  Hightower,  118 
N.  C,  399. 

Thirteen  special  instructions  duly  numbered  (out  of  16 
asked)  were  given  at  the  request  of  the  appellee.  The 
appellant  excepted  "to  the  above  special  instructions  given 
at  the  request  of  the  defendant."  We  cannot  agree  with  the 
appellee  that  this  exception  is  invalid  as  a  "broadside" 
exception.  The  identical  point  is  passed  upon  in  Witsell  v. 
Railroad,  120  N.  C,  557.  The  requests  to  charge  being 
^^separately  stated  and  numbered,"  {Code,  Section  550)  an 
exception  for  giving  them  is  equally  specific  and  not  "broad- 
side" since  it  gives  the  Judge  and  the  appellee  specific  infor- 
mation of  each  instruction  excepted  to,  what  evidence  should 
be  sent  up  to  throw  light  thereon,  and  what  propositions  of 
law  the  appellee  should  be  prepared  to  discuss  on  appeal. 
As  that  opinion  states  "this  is  specific  information  which 
would  not  be  fuller  if  a  separate  exception  was  made  seriatim 
to  each  instruction  given. 

But  upon  scrutinizing  the  thirteen  instructions  excepted 
to,  we  find  no  error  therein.  As  to  the  first  instruction,  the 
charter  and  ordinances  authorized  the  police  to  arrest  the 
plaintiff**s  intestate  and  to  hold  him  till  fit  for  trial  or  sober 
enough  to  give  bail.  If  the  city  appointed  suitable  police 
it  incuiTed  no  liability  for  their  action  in  making  the  arrest 
under  the  circumstances  in  this  case.  Moffitt  v.  Asheville, 
103  N»  C,  277,  which  follows,  and  cites  Hill  v.  Charlotte, 
72  N.  C,  55;  State  v.  Hall,  97  N.  C,  474;  2  Dillon  Mun. 
Corp.,  Sections  965  and  975.  The  defendant  is  liable  only 
for  failure  to  properly  construct  the  prison  or  to  so  furnish 
it  as  to  affbrd  reasonable  comfort  and  protection  from  suffer- 
ing and  injuries  to  health.  Moffifs  case,  svpra;  Shearman 
&  Red.  Neg.,  Section  139  and  note  2.     The  town  is  required 
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to  exercise  ordinary  care  in  procuring  necessaries  for  pris- 
oners and  supervising  its  subordinates,  llireadgill  v.  Com- 
mismanera,  99  N.  C,  352.  The  same  authorities  sustain  the 
second,  third,  fifth  and  sixth  prayers  for  instruction  given 
for  defendant,  as  do  also  Shields  \,  Durham,  116  N.  C, 
394,  407;  S.  C,  118  N.  C,  450.  The  4th,  7th,  8th,  9th, 
10th  and  14th  prayers  of  defendant  were  also  properly 
given.  The  12th  instruction  lays  down  the  rule  of  damages 
in  accordance  with  that  in  Pickett  v.  Railroad,  117  N.  C, 
616;  and  the  13th  was  based  upon  the  mortuary,  tables, 
{Code,  Section  1352)  which  being  a  public  act  was  compe- 
tent without  being  put  in  evidence. 

The  appellant  further  excepts  to  the  refusal  to  give  the 
appellant's  fourth  prayer.  So  far  as  it  was  correct,  it  was 
^ven  in  the  appellant's  fii'st  prayer  and  in  the  general 
charge  also,  and  in  so  far  as  it  asks  the  Court  to  instruct 
that  notice  to  the  chief  of  police  was  notice  to  the  city,  it 
was  counter  to  Shields  v.  Durham,  supra,  in  which  case  it  was 
held  that  the  town  was  fixed  Avith  notice,  not  because  of  the 
knowledge  of  the  chief  of  police,  but  because  he  had  told 
some  of  the  governing  body,  and  because  of  the  long  time 
the  prison  had  remained  in  a  bad  condition  and  the  failure 
of  the  commissioners  to  have  the  same  inspected  by  a  com- 
mittee of  their  body. 

The  Court's  definition  of  proximate  cause  is  supported  by 
ample  authority.  Milwaukee  v.  Kellogg,  94  U.  S.,  469,  475; 
S.  &  Red.  Neg.,  Section  739;  Campbell  y.  Stilhvater,  50  Am. 
Rep.,  and  cases  cited.  The  plaintiff's  fifth  and  last  excep- 
tion cannot  be  sustained.  There  was  no  inconsistency.  We 
concur  with  the  counsel  for  appellee  that  his  Honor's  charge 
was  "fair,  full  and  impartial,  presenting  every  just  conten- 
tion of  the  appellant." 

No  error. 


318  IN  THE  SUPREME  COURT.  [121 


RaINEY    f.   HiNES. 


S.   W.    RAINEY   V.  R.    E.    HINES,   et  al. 

Action  to  Recover  Land — Contract  Relating  to  Land — Exchange 
of  Land — Partial  Performance  of  Contract — Remedies — 
Jadgmenty  as  Evidence. 

1,  Where  parties  made  a  contract  for  exchange  of  lands  and  one  paid  "boot 
money"  and  received  deeds  from  the  other  and,  in  order  to  perfect 
title  to  the  lands  so  conveyed  to  him,  was  compelled  to  pay  off  en- 
cumbrances which  the  other  part}'  should  have  discharged;  Ueld, 
tht\t  such  pnrty  is  equitably  entitled  to  have  a  lien  for  the  amount  so 
expended  by  him  declared  upon  the  lands  which  he  agreed  to  con- 
vey but  has  not  yet  conveyed  to  the  other,  and  to  have  such  lands  sold 
for  the  reimbursement  of  the  sums  so  expended. 

2  In  cases  where  it  is  only  sought  to  prove  the  existence  or  contents  of  a 
judgment  it  is  only  necessary  to  produce  in  evidence  a  duly  authen- 
ticated copy  of  the  judgment  itself,  a  full  copy  of  the  proceedings 
in  which  the  judgment  was  rendered  being  required  only  where  the 
judgment  is  relied  upon  to  establish  any  particular  state  of  facts 
upon  which  it  was  based,  or  as  matter  of  estoppel. 

Civil  action  tried  before  Starbucks  J.,  at  August,  1897, 
Term  of  Forsyth  Superior  Court.  The  facts  appear  in  the 
opinion.  From  a  judgment  for  the  plaintiff  defendants 
appealed. 

Me8m*8.  Watson,  Buxton.  &  Watson,  for  plaintiff. 
Messrs.  Jones  d:  Patterson,  for  defendants  (appellants). 

MoNT(U)MERY,  J.:  On  the  5th  of  December,  1890,  the 
plaintiff,  being  the  owner  in  fee  of  a  tract  of  land  in  Forsyth 
County,  N.  C,  known  as  the  (Jermanton  tract,  agreed  in 
writing  to  exchange  tlie  same  with  L.  L.  Thomas  for  a  piece 
of  Thomas's  land  consisting  of  two  contiguous  tracts  in 
Henry  County,  Virginia.  By  the  terms  of  agreement  of 
exchange  the  plaintiff  was  to  pay  to  Thomas  $2,000  in  addi- 
tion, partly  in  cash  and  partly  in  future  instalments.  Each 
party  was  to  make  good  and  sufficient  title  to  the  other  to 
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the  lands  exchanged  and  each  to  remove  all  encumbrances 
from  his  own  property.  The  plaintiff  went  into  possession  of 
the  land  in  Virginia  in  January,  1891,  and  Thomas  went 
into  possession  of  the  (lermanton  tract  during  the  same 
month  and  year.  The  plaintiff  paid  to  Thomas  the  balance 
of  the  "boot  money"  in  January,  1893,  and  at  the  same 
time  received  a  deed  from  Thomas  to  one  of  the  tracts  which 
was  encumbered  in  Virginia,  Thomas  informing  him  then 
that  he  could  not  make  a  deed  to  the  other  contiguous  tract 
for  the  reason  that  one  Donovant  had  a  vendor's  lien  on  it 
for  about  $1,000.  The  plaintiff  has  never  made  a  deed  to 
the  Gennanton  tract  to  Thomas.  The  defendant  Hines  is 
the  purchaser  of  the  Germanton  tract  through  mesne  convey- 
ances from  Thomas.  After  the  payment  of  the  difference 
in  exchange  by  the  plaintiff,  the  plaintiff  also  paid  the  lien 
of  Donovant,  the  vendor  of  Thomas,  $787.89,  and  also  the 
sum  of  $188.60  the  amount  of  a  judgment  of  the  Circuit 
Court  of  Henry  County,  Virginia,  (which  amounted  to 
$198.13  at  the  time  of  the  trial  of  this  cause)  in  favor  of  the 
Roanoke  &  Southern  Railway  (-ompany  against  the  plaintiff 
and  Rainey  and  others,  and  which  judgment  was  declared 
to  be  a  lien  upon  one  of  the  tracts  of  the  Virginia  land. 

The  present  action  was  brought  bj'  the  plaintiff  to  impress 
on  the  Germanton  tract  an  equitable  charge  in  favor  of  the 
plaintiff  for  the  amount  he  paid  to  Donovant  and  also  for 
the  amount  which  he  was  compelled  to  pay  upon  the  judg- 
ment in  favor  of  the  railroad  company  against  Thomas  and 
himself 

In  the  argument  here  the  matter  was  treated  by  the 
defendant's  counsel  as  in  the  nature  of  h  closed  transaction 
between  the  plaintiff  and  Thomas  and  as  if  deeds  with  cov- 
enants of  warranty  had  been  executed,  each  to  the  other,  for 
the  several  tracts  of  land  embraced  in  the  exchange.  To 
support  his  argument  the  defendant's  counsel  cited  particu- 
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larly  the  cases  of  Leach  v.  Johnson,  114  N.  C,  87;  Nance  v. 
Elliott,  3  Trial  Eq.,  408,  and  Clanton  v.  Burgess,  17 
N.  (\,  13. 

The  facts  in  each  of  those  cases  are  in  no  wise  like  those 
in  the  case  before  us.  In  the  first  cited  case  nothing  was 
decided  except  that  a  purchaser  under  a  contract  before  the 
payment  of  the  purchase  money  was  not  compelled  to  take 
a  defective  title  from  the  purchaser,  the  defect  having 
been  discovered  after  the  agreement  of  purchase  was  made. 
The  Judge  who  delivered  the  opinion  in  that  case  said  that 
a  different  principle  would  apply  in  case  of  the  disco verj'  of 
encumbrances  before  the  execution  and  afterwards  for  the 
reason  that  after  the  deed  had  passed,  the  vendee  must  rely 
on  his  covenant. 

In  the  case  of  Clanton  v.  Burgess,  17  N.  C,  13,  it  is  said 
with  approval:  *  The  case  cited  at  the  bar  of  Abbott  v.  Allen, 
(2  Johns,  Chapter  519)  lays  it  down  that  a  purchaser  who 
has  received  a  conveyance  and  is  in  j)ossession  and  not  dis- 
turbed, will  not  be  relieved  on  the  mere  ground  of  defect  of 
title  where  there  was  no  fraud  nor  eviction,  but  must  rely 
on  his  covenants. ''  There  is  no  quCvStion  but  that  the  law- 
is  correctly  laid  down  in  both  of  these  decisions.  Thev 
mean  nothing  more  than  that  after  a  deed  for  land  has  been 
executed  and  delivered,  no  fraud  or  mistake  appearing,  the 
vendee  must  rely  on  the  covenants  contained  in  the  deed  in 
case  of  loss  or  eviction.  But  we  have  a  great  deal  more  here 
that  the  mere  execution  and  delivery  of  a  deed  to  land  with 
covenants  of  w^arranty.  The  written  agreement  of  exchange 
between  the  plaintiff  and  Thomas  has  not  been  fully  exe- 
cuted. The  plaintiff  has  perforiped  liis  part  except  that*  he 
has  not  made  a  deed  to  the  original  tract  (Germanton  tract) 
to  Thomas,  because  of  Thomas's  refusal  and  failure  to  pay  off 
the  encumbrance  on  the  Virginia  land,  thereby  forcing  the 
plaintiff  to  discharge  it  himself  to  protect  his  title  and  pos- 
session.    Thomas  or  his  grantee,  if  he  should  undertake  to 
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compel  the  plaintiff  to  execute  to  him  a  deed  for  the  Ger- 
manton  tract,  would  be  met  with  the  plain  equitable  de- 
mand that  he  should  first  reimburse  the  plaintiff  for  the 
money  he  had  been  compelled  to  pay  to  rid  the  Virginia 
lands  of  the  encumbrances  upon  them  and  which  Thomas 
should  have  discharged  under  the  agreement  of  exchange. 
That  being  so,  the  fact  that  the  plaintiff,  Rainey,  has  become 
the  mover  in  this  action  to  have  the  Germanton  property 
impressed  with  a  charge  to  the  extent  of  the  amount  which 
he  has  been  compelled  to  pay  for  Thomas  to  relieve  the 
Virginia  lands  from  lien,  does  not  alter  the  etjuities  under- 
lying the  transaction.  The  plaintiff  still  holds  the  legal 
title  to  the  Germanton  land  and  is  entitled,  for  the  reasons 
stated,  either  to  the  possession  of  the  same  or  to  have  it  sold 
and  a  sufficiency  of  the  proceeds  of  sale  applied  to  the  reim- 
bursement of  the  plaintiff — the  sum  which  he  was  com- 
pelled to  pay  to  raise  the  encumbrances.  Under  all  the  cir- 
cumstances connected  with  the  transaction  it  is  more  equit- 
able that  the  last  course  be  adopted. 

There  was  an  exception  of  the  defendant  to  the  introduc- 
tion of  the  record  of  the  judgment  from  the  Circuit  Court  of 
Virginia  on  the  ground  "that  the  record  was  not  a  full 
record."  We  are  to  presume  that  the  objection  is  that  the 
whole  of  the  proceedings,  from  summons  to  judgment  inclus- 
ive, should  have  been  embraced  in  the  record.  We  think 
that  such  is  not  the  law.  If  a  judgment  is  relied  upon  to 
establish  any  particular  state  of  facts  upon  which  the  judg- 
ment was  based,  or  as  a  matter  of  estoppel,  then  a  duly 
authenticated  copy  of  the  proceedings  in  which  the  judg- 
ment was  rendered  ought  to  be  introduced.  But,  in  cases 
where  it  is  only  sought  to  prove  contents  and  the  existence 
of  a  judgment,  it  is  only  necessary  to  produce  a  duly 
authenticated  copy  of  the  judgment  itself    Davidson  v.  Sharp, 

6  Ired.,  14;  Edwards  v.  Jones,  113  N.  C,  453;  Gibson,  v.  Roh- 
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imon,  90  <;a.,  ToO,  (!(>  S.  C,  Rep.  909);  Anthmiium  v.  Bart, 
20  S.  E.  Rep.,  1 24.  The  judgment  record  introduced  showed 
jurisdiction  of  parties  ajid  that  it  was  a  lien  ui)on  the  lands. 
There  was  no  error  in  tlie  ruling  of  his  Honor  in  allow- 
ing the  judgment  in  manner  and  form  as  it  was  rendered  to 
to  be  entered  against  Hines  and  his  bondsman  Sparger  for 
the  rents  of  the  (Jermanton  tract.  There  is  no  error  in  the 
])roceedings  below  and  the  judgment  is  affirmed. 

Affirmed. 


G.   F.    RUSSELL  and    Wife   v.  ISAAC   ROBERTS. 

Action  to  lUcover  Laud — Lcyal  EMatc — iS<tle  Under  Ti'mt  Deed 

— PinrhdHc  til  ro ugh    A  adioneor. 

1.  It  is  necessary  for  a  plaintiff  in  an  action  to  recover  land,  claiming  as  an 

heir  of  an  ancestor,  to  show  that  such  ancestor  was  the  owner  of  the 
land  at  his  death;  hence,  a  plaintiff  in  such  action,  claiming  as  the 
heir  of  one  who  at  his  death  had  only  an  equity  of  redemption,  can 
have  no  legal  estate  in  the  land  to  support  the  action. 

2.  Where  a  purchaser  of  laud  at  a  sale  under  a  deed  of  trust  procured  the 

autioneer  to  bid  it  off  for  him  without  the  knowledge  of  the  trustee, 
the  sale  is  nr>t  void  but  voidable  only  and  can  be  set  aside  only  when 
the  party  seeking  the  rescision  is  able  to  place  the  purchaser  in  statu 
quo  and  offers  to  do  so. 

8.  Where  land  was  sold  under  the  powers  contained  in  a  deed  of  trust  and 
brought  a  fair  price  and  the  money  was  applied  to  the  payment  of 
the  debt  secured  by  the  trust  deed,  the  heirs  of  the  trustor  have  no 
ecjuity  to  have  the  sale  set  aside  for  a  mere  irregularity  after  the 
lapse  of  many  years  when  it  would  be  Impossible  to  place  the  parties 
in  statu  quo. 

Civil  action  tried  before  Starhmk,  J.,  on  a  case  agreed, 
at  Fall  Term,  1897,  of  Davie  Superior  Court.  There  was 
judgment  for  the  plaintiff  and  defendant  appealed.  The 
facts  appear  in  the  opinion. 
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3L\^Hrs.  A.  E.  Holfon  and  Glenn  &  Manly,  for  plaintitf. 
Mem-fi.  T.  B.  Bail(%    Womack  &  Hmjes  and  Watson,   Bux- 
ton  &  WaUon,  for  defendant  (ap{)ellant). 

FrRCHEs,  J.:  In  1S60  Abraham  Pruett  being  largely 
indebted,  in  June  of  tliat  year  executed  a  deed  of  trust  to 
T.  kS.  Martin,  conveying  tlie  lands  in  controversy  and  also 
his  personal  property  to  secuve  the  payment  of  the  several 
debts  therein  named,  amounting  to  al>out  $5,000.  Among 
the  debts  so  secured  was  one  of  $2,000  t(^  John  L.  Cain  for 
a  part  of  the  land  conveyed  in  the  deed  of  trust  and  for 
which  he  had  no  deed.  TJie  trustor  Pruett  continued  to 
reside  on  the  land  so  conveyed  in  trust  until  the  time  of  his 
death  in  1805;  and  his  fanjily  together  with  the  plaintiff's 
continued  to  reside  thereon  for  a  year  or  more  after  the  death 
of  Pruett.  The  trustee,  Martin,  then  took  possession  of  the 
said  land,  and  in  1(S(58  or  '09  sold  the  same  after  due  adver- 
tisement at  public  outcry  to  the  last  and  highest  bidder, 
when  the  defendant  became  the  ])urchaser  at  the  price  of 
$2,000.  The  deed  of  trust  contained  a  j)ower  of  sale  author- 
izing said  Martin  trustee  to  sell,  if  the  debts  secured  were 
not  i)aid  within  one  vear — and  it  is  not  contended  thai  thev 
were  so  paid. 

As  the  trustor,  Pruett,  had  no  deed  conveying  to  him  the 
legal  title  to  the  J.  L.  Cain  tract,  and  none  could  be  had 
until  the  i>urchase  money  was  paid,  and  as  it  appears  that 
the  trustee  had  to  .  resort  to  the  Courts  to  perfect  this  title, 
no  deed  was  made  to  defendant  until  1872  w^hen  he  got  a 
deed  for  a  part  of  the  land,  and  in  1873  he  got  a  deed  for 
the  balance  of  the  land  so  purchased. 

But  it  is  admitted  that  the  property  sold  for  a  fair  price, 
that  all  the  purchase  money  was  paid  and  properly  applied 
to  the  payment  of  the  debts  secured  in  the  trust,  $2,000  being 
applied  to  the  J.  L.  Cain  land  debt.     The  plaintiff  Nancy  is 
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a  daughter  of  the  trustor,  Pruett,  and  she  and  her  husband, 
G.  F.  Russell,  were  married  in  1859,  and  she  is  now,  and 
has  been  ever  since  her  said  marriage  in  1859,  a  feme-coi'ert. 
The  defendant  was  not  personally  present  at  the  sale  of  this 
land  by  the  trustee,  Martin,  but  had  procured  one  W.  A. 
Roby  to  attend  the  sale  and  to  bid  the  property  oflFfor  him  if 
it  did  not  bring  more  than  $3,000.  The  land  was  sold  on 
the  premises  as  provided  in  the  deed.  The  trustee,  Martin, 
was  present  superintending  the  sale,  and  after  Roby  got  to 
the  place  of  sale,  the  trustee,  Martin,  not  knowing  that  he 
had  come  to  bid  on  the  land  for  the  defendant,  employed 
Roby  to  cry  the  sale,  which  he  did — bidding  for  the  defend- 
ant, until  he' could  get  no  other  bid,  and  knocked  oflF  the  land 
to  the  defendant  at  the  price  stated. 

This  fact,  that  Roby  acted  as  the  auctioneer  and  also  as 
the  agent  of  the  defendant  in  bidding  for  the  land,  consti- 
tutes the  ground  upon  which  the  plaintiffs  ask  relief  that 
said  sale  be  set  aside  and  the  deeds  from  the  trustee,  Martin, 
to  the  defendant  be  declared  void  and  that  the  same  be  can- 
celled. 

The  deeds  from  Martin,  trustee  to  defendant  conveyed  the 
legal  title.  This  was  admitted  on  the  argument  and  the 
title  relates  back  to  June,  1860,  the  date  of  the  deed  of  trust 
from  Pruett  to  Martin.  As  the  feme  plaintiff  claims,  as  an 
heir  of  Pruett,  it  is  necessarv  for  her  to  show  that  he  was 
the  owner  at  the  time  of  his  death,  as  no  man  has  heirs  while 
living.  Then,  as  Pruett  had  no  legal  estate  in  the  land  at 
the  time  of  his  death,  the  feme  plaintiff  can  have  none. 

Pruett  at  the  time  of  his  death  had  but  an  equity  of  re- 
demption in  the  land  in  controversy.  Hemphill  v.  Ross,  66 
N.  C,  477;  Parker  v.  Beasley,  116  N.  C,  1. 

Where  a  purchase  is  made  by  a  third  person  for  a  mort- 
gagee, trustee,  executor  or  administrator  having  the  powder 
to  sell,  the  money  paid  and  the  deed  made,  the  sale  is  not 
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void  but  only  voidable,  and  the  legal  title  passes.  Gihsan  v. 
Barbuor,  100  N.  C,  192;  Froneherger  v.  Lewis,  79  N.  C,  426; 
Sumner  X.  Se^isorna,  94  N.  C,  371;  Higlmnith  v.  Whitehnrst, 
120  N.  C,  123. 

But  this  case  is  not  so  strong  for  the  plaintiffs  as  the  cases 
just  cit<?d.  In  this  case  the  trustee  did  not  buy  at  his  own 
sale  by  another,  and  so  far  as  appears,  he  knew  nothing  of 
the  fact  that  Roby  was  bidding  for  the  defendant  until  the 
sale  was  over. 

But  the  plaintiffs  contend  that  the  sale  was  irregular  and 
voidable  for  the  reason  that  Roby,  the  auctioneer,  was  the 
agent  of  the  defendant  in  bidding  for  the  land,  and  for  this 
contention  cite  the  case  (note)  Caswell  v.  Jones,  20  L.  R.  A., 
503.  This  note  shows  that  the  authorities  are  somewhat 
divided  as  to  the  law,  in  cases  whore  an  auctioneer 
bids  for  an  indifferent  person  at  a  sale  he  is  crying. 
But  none  of  them  go  further  than  to  hold  that  such  sales 
are  voidable.     None  of  them  hold  that  thev  are  void.     And 

ft 

this  doctrine,  that  such  sales  are  voidable,  if  parties  inter- 
ested so  elect,  while  the  parties  are  in  statu  quo,  or  where 
the  parties  asking  the  rescision  are  able  to  place  the  pur- 
chaser in  statu  quo,  and  propose  to  do  so,  seems  to  be  sus- 
tained by  weight  of  authority.  But  this  is  not  the  ca.se  here. 
The  plaintiffs  do  not  allege  their  ability  or  willingness  to  do 
this.  Indeed  we  can  see  that  at  this  great  length  of  time, 
28  or  29  years  after  the  sale,  it  would  be  impossible  to  do  so. 
But  what  grounds  have  the  plaintiffs  to  rest  their  ecjuity 
upon?  We  have  seen  they  have  no  title — never  have  had. 
The  father  of  the  feme  plaintiff  conveyed  the  land  to  Martin 
in  trust  to  pay  his  debts.  Martin  sold  as  he  was  autliorized 
to  do.  The  land  l)rought  a  fair  price  and  ever}'  dollar  of 
the  money  was  apj)lied  to  the  payment  of  the  debts  of  the 
trustor,  and,  a.s  we  must  see  from  the  amount  of  the  indebt- 
edness secured,   did  not  pay  anything   like  all  the  debta 


326  IN  THE  SITKEME  ('OURT.  [121 


BiHD   r.  Gilliam. 


secured.  And  how  it  was,  or  is,  that  the  Ump  plaintiff  has 
an  equity  in  this  land  after  it  had  been  sold  by  the  trustee 
for  a  fair  price  and  ever}'  dollar  of  the  purchase  money 
properly  apjilied  to  the  payment  of  her  father  s  debts,  to 
which  it  had  lx.*en  sj>ecially  dedicated,  we  cannot  see.  High- 
smith  V.   Whifehiirst,  mipra. 

It  will  take  more  than  a  mere  technical  irregularity  to 
warm  the  conscience  of  this  ( 'ouil  to  set  aside  dee<ls  and  upset 
transactions  that  have  quietly  sluml)ered  for  so  long  a  time. 

There  is  error  and  the  judgment  of  the  Court  h>elow  is 
reversed. 

Error, 


MARY    BlUD   V.   ALLEN   GILLL\M. 

117//,  Condrnciiftu  of — Ikri.sr — Bu/e  in  Slielhjf'i^  Case — '^ Heirs 

of  Bo(h/^  Mffnt  "/w//^,"  W/ieiL 

A  testator  devised  lands  as  follows:  **1  loan  the  land  whereon  I  now  live 
to  my  daughter  Mary  during  her  natural  life  and  give  the  sane  to 
the  heirs  of  her  body,  but,  if  she  should  have  no  lawful  heirs  of  her 
bod}',  the  said  land  at  her  death  shall  go  back  to  my  son  William." 
Jf(l(f,  that  the  rule  in  Shelley's  cjise  has  no  application  to  the  estate 
devised  to  Mary  or  William,  the  expression  "heirs  of  the  bmly,"  in 
view  of  the  exi)lanatory  words  contained  in  the  clause,  being  con- 
strued "issue." 

Civil  action  to  recover  land,  tried  at  September  Term, 
1897,  iK'fore  Bnjdn,  J.  Tliere  was  judgment  for  the  defend- 
ant an<l  plaintiff  ai)j>ealed. 

Mr.  F.  I).   Wifhsfoii,  for  j)laintiff  (appellant). 
Mr.  R.  B.  IWhIrs,  for  defendant. 

M()NTG()Mp:ry,  J.:  The  Courts  always  give  that  interpre- 
tation to  wills  which  will  most  effectuallv  carrv  out  the 
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intention  of  the  testator,  and  there  is  no  exception  to  this 
rule  but  in  those  cases  where  the  testator  uses  technical 
words,  which  in  law  have  a  definite  meaning  and  which  are 
construed  under  a  rule  of  the  law.  The  defendant  insists 
in  the  case  before  us  that  the  testator  had  made  use  of 
certain  technical  words  which  in  law  thwart  his  intention, 
and  that  under  the  Rule  in  Shelley's  case  he,  defendant,  has 
a  good  title  to  the  land  conveyed  to  him  by  deed  hereinafter 
mentioned. 

The  following  is  the  clause  of  the  will,  the  true  construc- 
tion of  which  will  settle  the  contention  between  the  parties: 
**I,  John  Swain,  being  of  sound  disposing  mind  and  memory, 
do  this  dav  make  this  mv  last  will  and  testament:  After 
my  debts  are  paid  the  land  whereon  1  now  live  and  in  my 
possession  I  loan  to  my  wife  during  her  natural  life,  and  at 
her  death  I  loan  the  same  to  my  daughter  Mary  during  her 
natural  life  and  give  the  same  to  the  heirs  of  her  body,  but 
if  my  daughter  Mary  should  not  have  no  lawful  lieirs  of  her 
body  the  said  land  at  her  death  shall  go  back  to  my  son 
William  and  the  heirs  of  his  bodv."  Marv  died  without 
i&sue,  and  \\'illiam  died  without  issue  before  Mary,  having 
conveved  in  his  life  time  bv  deed  his  interest  to  Marv.     The 

at.  t 

defendant  claims  bv  deed  from  Marv  executed  after   the 

deed  from  William  to  her.     The  plaintiff  is  next  of  kin  and 

heir  at  law  of  the  testator. 

The  Rule  in  Shelly's  case  does  not  apply  here.     If  there 

had  been  no  words  ex])lanatorv  of  the  words  '4ieirs  of  her 

bodv"   in  connection  with  the  estate  devised  to  Marv,  she 

would   under   tlie   Rule  have   taken    the   fee.     Nichols   v. 

Gladden^  117  X.  C.,  497.     But  th'ere  were  such  exi)lanatory 

words  wh(4-e  the  testator  said   '4)ut  if  my  daughter  Mary 

should  not  have  no  lawful  heirs  of  her  bodv  the  said  land, 

&c."     Such  exT)lanatorv  words  have  been  construed  })V  this 

it,  • 

Court  to  mean  ''iasfic.'"     RolUns  v.  Kfd,  1 1*")  N.  C,  08.     Mary 
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then  onlv  Unyk  a  life  estate.  So,  unless  the  deed  from 
William  to  Marv  conveve<l  the  fee,  the  defendant  has  no 
title  to  the  land. 

We  are  of  the  ojiinion  that  the  estate  de\ised  to  William 
wa«  a  contingent  remainder  depending  upon  the  determi- 
nation of  the  estate  of  Man'  bv  her  death  without  issue, 
Walsfj7i  V.  Smith,  110  N.  C,  6,  and  is  not  a  case  for  the 
application  of  the  Rule  in  Shelley's  Case.  The  contin- 
gency hapi>ened,  for  Mary  died  without  issue,  but  under  a 
proper  construction  of  the  will  the  estate  devised  to  William 
M'as  only  a  life  estate. 

There  was  error  in  the  judgment  of  his  Honor  u[>on  the 
facts  agreed  and  the  judgment  is  reversed. 

Reversed. 


M.  A.  ALLEN,  et  al.  v.  R  J.  ALLEN  and  STERLING  JOHNSTON. 

Executor — Qvalif ration —  Will,  Construction  of — -Devise  to 
Execuior — Election}  to  Take  Under  the  Will — Charge  on 
Land — Vested  Estate — Condition  Precedent  —  Mortgagee — 
0>nstruct  i  n   Notice. 

1,  Where  a  tCRtator  disposes  of  property  belonging  to  the  executor  named 

in  tlie  will  and  at  the  same  time  and  in  the  same  will  gives  to  such 
executor  property  of  the  testator,  the  executor  by  qualifying  as  such 
is  held  to  make  an  election  to  take  under  the  will  and  must  execute 
it  in  all  its  provisions,  his  oath  of  office  being  irrevocable  on  his  part. 

2.  Where  land  is  devised  to  a  person  if  he  will  pay  a  certain  sum,  and 

there  is  no  devise  over  to  another,  the  limitation  will  be  considered 
a  charge  upon  the  land  rather  than  a  condition  precedent,  since  the 
law  favors  a  vesting  of  estates  rather  than  estates  upon  such  condition. 

8.  The  principle  of  constructive  notice  arises  out  of  the  duty  of  an  intend' 
ing  purchaser  of  land  to  reasonably  and  in  common  prudence  see 
that  his  vendor  has,  prima  facte,  a  good  title;  and  while,  because  of 
such  duty,  he  is  aflfected  with  notice  of  the  provisions  of  such  deeds 
and  other  documents  as  are  necessary  to  show  the  vendor's  title,  yet 
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when  he  finds  upon  record  a  deed  to  his  vendor  from  the  former 
owner  conveying  an  absolute  estate  in  the  land,  he  is  not  affected 
with  notice  of  the  provisions  of  the  grantor's  will  recorded  in  the 
Clerk's  office  executed  prior  to  the  deed  and  devising  the  laud  to  the  * 
grantee  in  such  deed  subject  to  a  charge. 
4.  A  testator,  after  devising  certain  lauds  to  his  wife  for  life,  devised  as  fol 
lows:  "If  (at  her  death)  my  son  H.  shall  think  proper  to  pay  $2,000 
for  all  the  land  and  residence  that  I  left  to  my  wife  during  her  life, 
he  shall  have  the  privilege  of  doing  so  and  he  shall  have  a  fee  simple 
right  and  title  to  it,  to  him  and  his  heirs  forever."  Aft^r  the  execu- 
tion of  the  will  the  testator  by  deed  dated  May,  1872,  conveyed  the 
land  mentioned  to  his  son  R.  The  testator  died  in  1874  and  R.  qual- 
ified as  sole  executor  of  the  will.  In  1876  R.  had  the  deed  recorded 
and  took  possession  of  the  land,  residing  thereon  with  his  mother 
until  her  death  in  May,  1886.  In  May.  1893,  he  executed  a  mort- 
gage upon  the  land  to  J.,  who  had  no  actual  notice  of  the  provis- 
ions of  the  will.  On  October  10,  1893.  the  plaintiffs  who,  with  R., 
are  the  heirs  and  next  of  kin  of  the  testator,  commenced  an  action  to 
recover  their  respective  shares  of  the  $2,000  with  which  they  claimed 
the  land  to  be  charged.  Held,  (1)  That,  by  qualifying  as  Execu- 
tor, R.  elected  to  "take  under  the  will"  and  took  a  vested  estate  in 
the  land  mentioned  therein  charged  with  the  $2,000,  as  to  the  collec- 
tion of  which  from  R.  the  plaintiffs,  except  those  under  disabilities, 
are  barred  by  the  Statute  of  Limitations.  (2)  That  the  mortgage  to 
J.,  who  had  no  actual  or  constructive  notice  of  the  provisions  of  the 
will,  is  not  affected  by  the  charge  upon  the  land  but  is  a  first  lien 
thereon. 

Civil  action  to  have  a  charge  declared  upon  land  in 
favor  of  plaintiffs,  tried  before  Robimon, ./.,  upon  a  case  agreed 
at  Fall  Term,  1896,  of  Halifax  Suj)erior  Court.  There 
was  judgment  for  the  defendants  and  plaintiffs  appealed. 

The  facts  appear  in  the  opinion. 

Me/isrs,  MacRa^  &  Day,  for  plaintiffs  (appellants). 
Mr,  R.  0,  Burton,  for  defendants. 

Montgomery,  J.:  The  last  will  and  testament  of  M.  A. 
Allen,  who  died  in  Halifax  County  on  the  9th  of  September, 
1874,  was  duly  admitted  to  probate  in  the  December  follow- 
ing.    The  will  contained  a  devise  to  R.  J.  Allen,  the  testa- 
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tor's  son,  of  a  tract  of  land  of  about  200  acres  and  a  legacj^ 
of  $940.  In  a  codicil  the  testator  uses  the  following  lan- 
guage: **AVhereas  it  is  my  desire  that  one  of  my  sons  should 
live  at  my  old  residence  who  hears  niv  family  name,  in 
order  therefore  to  place  it  in  their  power  to  do  so,  I  make 
the  following  provision  in  will:  If  my  son  K.  J.  Allen  will 
agree  to  live  at  my  old  residence  that  I  have  left  my  wife 
during  her  life,  at  her  death,  if  my  son  K.  J.  Allen  shall 
think  i)roj)er  to  pay  $2,000  for  all  the  land  and  rt^sidence 
that  I  left  to  my  w^fe  during  her  life,  he  shall  have  the 
privilege  of  doing  so,  and  he  shall  have  a  fee  simple  right 
and  title  to  it  to  him  and  his  heirs  forever.''  The  four  chil- 
dren of  the  testator  were  named  executors  hut  R.  J.  Allen 
alone  (pialified.  The  testator,  in  May,  1872,  more  than  a 
vear  after  the  date  of  the  execution  of  the  will,  made  and 
delivered  to  R.  J.  Allen  a  deed  in  fee  to  the  tract  of  land 
mentioned  in  the  codicil.  The  grantee  took  possession  of 
the  tract  of  land  in  ISTf),  and  in  ISO;]  executed  a  mortgage 
upon  the  same  to  Sterling  Johnston,  one  of  the  defendants, 
to  secure  a  debt  of  $1,020  due  to  Johnston. 

The  tirst  (juestion  presented  for  consideration  is  whether 
the  simple  (jualilication  of  R.J.  Allen  as  executor  of  the 
will  of  his  father,  was  /y>.s'o  fncio  an  election  by  the  son  to 
take  under  the  provisions  of  the  will.  If  such  (jualilic^ition 
amounts  to  such  election,  then  the  interest  of  the  son  in  the 
tract  of  land  described  in  the  codicil  is,  so  far  as  the  son  is 
concerned,  derived  from  the  codicil,  and  the 'deed  is  of  no 
avail  to  him.  This  is  an  important  (piestion  and  is  raised 
in  its  naked  simj)li(!ity  for  the  fii'st  time  in  this  State.  Un- 
der the  common  law  the  answer  to  the  (piestion  was  ready 
enough,  if  not  entirely  satisfactory.  By  the  act  of  qualifica- 
tion the  executor  became  vested  with  the  whole  perscmal 
estate  and  after  the  payment  of  debts  and  legacies  was  en- 
titled to  the  surplus,  unless  it  ai>peared   cm  the  face  of  the 
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will  that  the  testator  did  not  intend  for  the  executor  to  have 
it.  Therefore,  and  under  that  system,  it  is  manifest  that 
the  act  of  (jualifying  as  executor  and  taking  the  oath  of 
office  to  execute  the  provisions  of  the  will  was  irrevocable 
on  his  part — and  the  executor  had  to  proceed  to  execute  the 
will  in  all  its  parts  and  in  its  entirety.  But  the  reason  of 
the  common  law  is  of  no  force  now,  for  executors,  after  the 
debts  and  legacies  are  paid,  are  ti^ustees  of  the  residuum  for 
the  next  of  kin. 

But  there  is  another  view  which  leads  us  to  the  same  con- 
clusion as  that  of  the  common  law,  and  as  that  view  has 
been  considered  bv  this  Court  we  will  examine  the  decisions 
in  reference  to  the  matter: 

In  Meiidenhall  v.  Mcudfuhall,  8  Jones,  2(87,  the  Court  de- 
cided that  a  widow*who  (][ualified  as  executrix  of  her  de- • 
ceased  husband  and  took  uj)on  herself  the  execution  of  the 
will,  waived  lier  rijjht  to  dissent.  The  Cliief  Justice,  Pearson, 
for  the  Court,  mentioned  four  considerations,  all  or  any  of 
which  he  said  seemed  to  the  Court  sufficient  to  sustain  the 
ruling.  Tliree  of  these  considerations  aj)ply  with  j)eculiar 
force  to  the  cases  concerning  widows  in  their  relations  with 
the  estates  of  their  deceased  husbands,  but  one  of  them 
appears  to  us  of  general  application.  The  chief  justice  said 
in  that  case:  "Upon  (jualifying  she  assumes  the  duties  and 
undertakes  on  oath  to  carry  into  effect  the  several  ])rovisions 
of  the  will,  and  it  is  inconsistent  afterwards  to  do  an  act 
which  defeats  or  in  a  great  degree  deranges  the  provisions 
of  the  will  and  disai)points  the  intention  of  the  testator 
therein  ex])ressed."  This  ruling  is  affirmed  in  t^ifmc  v. 
Badger,  92  X.  C,  700. 

In  Yovkbj  v.  Stiiiwn,  97  N.  C.,  230,  the  opinion  in  refer- 
ence to  the  case  of  Mendmliall  v.  Mnidenhnll  and  Sijmc  v. 
Badger,  supra,  is  in  the  following  language:  "But  in  these 
cases  the  estoppel  was  held  to  apply  to  a  widow   who  was 
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appointed  to  execute  the  will  and  of  course  in  all  of  its  pro- 
visions, and  who  accepted  the  office  and  undertook  to  carry- 
out  itvS  directions  with  which  the  legal  effect  of  a  dissent 
was  wholly  inconsistent. 

The  subject  is  considered  in  the  last  cited  case  and  leaves 
nothing  now  to  be  added." 

It  seems  to  us  from  the  reasoning  in  the  cases  above  cited 
(although  in  those  cases  the  personal  representatives  were 
widows  qualifying  upon  the  estates  of  their  deceased  hus- 
bands under  wills)  that  this  Court  has  decided  that  the  same 
principle  would  apply  to  the  qualification  of  any  person  as 
executor;  that  the  taking  of  the  oath  of  the  office  of  executor 
is  irrevocable  on  his  part;  that  he  must  execute  the  will  in 
all  of  its  provisions,  and  that,  therefore,  by  such  qualification 
he  makes  his  election  to  take  under  the  will  where  the  tes- 
tator has  disposed  of  property  belonging  to  the  executor  and 
at  the  same  time  and  in  the  same  will  has  given  to  the  exec- 
utor property  of  the  testator. 

The  executor,  R.  J.  Allen,  having  elected  then,  by  his  qual- 
ification, to  take  the  land  described  in  the  codicil,  the  effect 
of  this  upon  the  interest  of  the  defendant  Johnston  is  next 
to  be  considered — ^the  question  involving  the  doctrine  of 
constructive  notice.  Did  Johnston  have  such  notice  of  the 
will  of  the  testator,  Allen  ?  He  did  not  have  actual  notice 
as  appears  in  the  case  agreed.  We  think  he  is  not  bound 
constructively  with  knowledge  of  the  contents  of  the  will. 
The  principle  of  constructive  notice  arises  out  of  the  duty  of 
any  would  be  purchaser  to  reasonably,  and  in  common  pru- 
dence, see  that  his  Vendor  has  a  prima  facie  good  title;  and 
because  of  this  duty  the  purchaser  will  be  affected  with 
notice  of  the  provisions  of  such  deeds  and  other  documents 
as  are  necessary  to  show  the  vendor's  title.  It  was  incum- 
bent  then  upon  Johnston  to  see  to  the  right  of  R.  J.  Allen 
to  convey  the  land  to  him.     He  reasonably  would  have  per- 
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formed  his  duty  if  he  had  consulted,  in  the  first  place,  the 
office  of  the  register  of  deeds  of  Halifax  County.  He  would 
have  found  there  on  registration  a  deed  from  the  testator  to 
R.  J.  Allen  conveying  the  land  mentioned  in  the  codicil. 
He  would  not  then  have  been  required  to  look  further.  If 
the  defendant  Johnston,  after  he  had  examined  the  register's 
office,  had  been  informed  that  the  testator  had  left  a  will, 
the  reasonable  presumption  would  have  been  that  the  testa- 
tor had  not  devised  that  w^hich  he  had  already  conveyed  by 
solemn  deed. 

We  are  of  the  opinion,  therefore,  that  the  mortgage,  describ- 
ed in  the  case  agreed  and  which  was  executed  by  the  de- 
fendant Allen  to  the  defendant  Johnston,  is  a  first  lien  upon 
the  land. 

The  last  question  for  our  deteniiination  is  as.  to  the  nature 
of  R.  J.  Allen's  interest  in  the  land  described  in  the  codicil, 
that  is,  whether  it  was  an  estate  upon  condition  or  a  fee 
simple  in  remainder  charged  w4th  the  payment  of  the  $2,000 
mentioned  in  the  codicil.  Whatever  interest  it  may  be 
when  considered  as  between  R.  J.  Allen  and  his  next  of  kin, 
it  is  subject  in  the  first  place  to  the  debt  and  mortgage  of 
Johnston  for  the  reasons  already  given.  The  intention  of 
the  testator  as  to  whether  he  intended  that  the  estate  in  the 
land  should  vest  as  a  remainder  in  fee  in  his  son  R.  J.  Allen 
charged  with  the  amount  named  in  the  codicil,  or  whether 
he  intended  that  R.  J.  Allen  should  pay  the  amount  for  the 
benefit  of  the  estate  before  the  interest  in  the  land  should 
vest,  is  not  clear.  That  being  in  doubt,  we  are  disposed  to 
adopt  the  first  view,  because  the  law  favors  the  vesting  of 
estates  and  leans  to  a  view  of  a  charge  rather  than  to  that  of 
a  condition  precedent.  Besides,  there  is  no  devise  over  to 
any  other  person,  and  in  Woods  v.  TToocfe,  44  N.  C, 
290,  this  circumstance  is  declared  to  be  a  strong  reason  for 
giving  to  such  words  of  limitation  the  idea  of  a  charge  rath- 
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er  than  of  a  condition  precedent.  We  think,  then,  that  the 
testator  by  his  language  intended  to  devise  tlie  land  /.  e.,  the 
remainder  in  fee  aft^r  the  death  of  the  widow,  to  his  son  R. 
J.  Allen,  provided  he  should  })ay  to  the  estate  $2,000.  That 
being  so,  R.  J.  Allen  took  a  vested  CvState.  Woods  v.  Woods, 
supra;  Anton  v.  Gallomaii,  38  N.  C,  126;  Whitehead  v. 
Thompson,  79  N.  C,  450;  Patterson  v.  Pattersm,  63  N.  (-.,  322. 
Eruin  V.  Ermn,  115  N.  C,  366,  to  the  contrary,  is  in  conflict 
with  the  decisions  of  this  Court  and  is  a  dictum,  jiurely. 

Considering  then,  that  the  estate  was  vested  in  R.  J.  Allen 
and  that  the  $2,000  mentioned  in  the  codicil  was  a  charge 
upon  the  land,  the  plea  of  the  Statute  of  Limitations  set  up 
by  the  defendants  is  a  V)ar  to  the  plaintiff's  action,  except  as 
to  Mrs.  House.  Rice  v.  Bice,  115  N.  C,  43.  Mrs.  House 
therefore  is  entitled  to  one  fourth  of  the  amount  charged 
uf)on  the  estate,  but  the  debt  secured  by  the  mortgage  of 
R.  J.  Allen  to  Sterling  Johnston  is  a  first  encumbrance  on 
the  land. 

To  summarize,  our  conclusion  is  that  R.  J.  Allen,  by  the 
act  of  qualifying  as  executor,  elected  to  take  under  the  will; 
that  the  estate  mentioned  in  the  codicil  was  not  a  condi- 
tional one  but  a  vested  interest  charged  with  the  amount 
mentioned  in  the  codicil;  that  the  plaintiffs,  except  Mrs. 
House,  are  barred  by  the  Statute  of  Limitations,  and  that 
Mrs.  House  is  entitled  to  one  fourth  of  the  amount  charged 
upon  the  land,  but  that  she  is  to  recover  no  part  of  her  share 
until  tlie  debt  of  Sterling  Johnston  secured  by  the  mortgage 
shall  have  been  paid,  that  debt  and  mortgage  being  a  first  lien. 

The  judgment  of  the  Court  below  is  reversed,  and  the  case 

is  remanded  to  be  proceeded  with  according  to  law  under 

this  decision. 

Reversed. 

Clark,  J.,  concurring:  I  concur  that  the  mortgage  to 
Sterling  Johnston  is  valid.     Seeing  the  deed  from  M.  A. 
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Allen  to  R.  J.  Allen  on  the  records  of  the  Register's  office, 
he  was  not  retjuired  to  examine  the  will  book  to  ascertain 
whether  M.  A.  Allen  had  not  devised  the  land  to  some  one 
else  after  conveying  it  by  deed  to  R.  J.  Allen. 

R.  J.  Allen,  having  (jualified  as  executor  under  the  will 
of  M.  A.  Allen,  is  bound  to  execute  it  as  far  as  lies  in  his 
power.  lie  was  also  a  legatee  in  the  will.  He  cannot  claim 
''under  the  will  and  against  it.''  By  (qualifying,  he  made 
his  election.  Now,  what  did  the  will  direct  as  to  the  home 
place  which  had  already  been  conveve<l  to  him?  It  directed, 
first,  that  the  testator's  wife  should  have  it  for  life.  R.  J. 
Allen  is  bound  bv  that.  Had  it  directed  that  at  her  death 
it  should  go  to  some  one  else,  R.  J.  Allen  would  have  been 
bound  bv  it.  Had  it  directed  that  at  her  death  R.  J.  Allen 
should  take  it  and  i)ay  $2,000  upon  it,  the  $2,000  would 
have  been  a  charge  u])on  it.  But  none  of  these  tilings  did 
the  will  re<iuire.  It  jn'ovides  that  as  to  the  land  given  to 
his  wife  '*at  her  death" — not  before — "if  said  R.  J.  Allen 
shall  think  pr()i)er  to  j)ay  $2,000"  for  the  land  which  had 
been  left  to  the  wife  during  her  life  '*he  shall  liave  the  priv- 
ilege of  doing  so."  Now,  by  (jualifying  as  executor  he  as- 
sented that  M.  A.  Allen's  disposition  of  the  land  is  valid. 
That  disposition  is  to  the  testator's  wife  for  life  and  *'at  her 
death"  an  option  to  R.  J.  Allen  to  take  the  land  if  he  shall 
pay  the  sum  of  $2,000.  Being  an  oj)tion  he  could  exercise 
his  choice  either  way,  and  still  execute  the  will.  If  he  had 
exercised  this  option  by  declining  the  land  upon  those  terms, 
it  would  have  been  in  accordance  with  the  will,  not  against 
it,  and  the  land  would  have  gone  into  the  residuary  clause, 
if  one,  and,  if  not,  the  testator  would  have  been  intestate  as 
to  the  remainder  in  said  land  on  which  the  option  was  given 
R.  J.  Allen. 

At  the  death  of  the  wife  of  the  testator,  he  elected  to  take 
the  realty,  which  thereupon  became  charged  with  the  afore- 
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said  sum  of  $2,000  with  interest  from  that  date,  said  charge 
being  subordinate,  however,  to  the  mortgage  executed  to 
Sterling  Johnston.  The  time  elapsing  since  the  death  of 
the  testator^s  wife  (in  1878)  at  which  time  R.  J.  Allen  by 
the  terms  of  the  will  '*at  her  death"  was  given  the  option  to 
take  the  property  subject  to  the  charge,  or  let  it  alone,  has 
been  sufficient  to  bar  the  plaintiff's  claim  upon  said  $2,000 
except  as  to  Mrs.  House. 

Faircloth,  C.  J.,  and  Douglas,  J.,  dissent. 


In  Re  DANIEL  BURNS'  WILL. 

Devimvit    Vel    Non — Sanity   of   Testator — Undue  Influmce — 

Ti'ial — Evidence. 

1.  Where,  in  the  trial  of  an  issue  of  d^tdsant  vel  non,  the  sanity  of  the  tes- 

tator is  impeached,  the  burden  of  proof  is  upon  the  caveators. 

2.  Where  on  trial  of  an  issue  of  derisavit  vel  non,  proof  of  the  sanity  or 

insanity  is  submitted  to  the  jury,  the  fact  that  the  testator  disin- 
herited all  of  his  children  save  one  to  whom  he  left  all  his  property, 
is  competent  evidence  t<^  be  passed  upon  by  the  jury  as  bearing  upon 
the  capacity  of  the  testator  and,  hence,  is  as  much  the  proper  subject 
of  discussion  by  counsel,  in  the  argument,  as  any  other  part  of  the 
testimony.    (Montgomery,  J.,  dissenting). 

Issue  of  devisavit  vel  non  tried  before  Bobinson,  /.,  and  a 
jury  at  June,  1897,  Special  Term  of  Burke  Superior  Court. 
The  facts  appear  in  the  opinion.  There  was  a  verdict  for 
the  propounders  of  the  will  and  from  the  judgment  thereon 
the  caveators  appealed. 

Mr.  S,  J,   Emrij  for  caveators  (appellants). 
Messrs.  E.  J.  Justice  and  J.  T.   Pei'kins,  contra. 
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Fatrcloth,  ('.  J.:  The  issue  was  devlmvit  vel  non.  Dan- 
iel Burns,  aged  75  or  80  years,  died  in  1893,  leaving  eight 
children  him  surviving.  He  also  left  a  last  will,  dated  in 
1889,  in  which  he  devised  and  bequeathed  his  entire  prop- 
erty to  his  son,  Phil.  F.  Burns.  The  will  having  been  proved 
in  common  form  the  burden  was  upon  the  caveators  to  show 
incapacity  of  the  testator.  Mayo  v.  Jones,  78' N.  C,  402. 
Sanity  being  the  natural  and  usual  condition  of  tlie  mind^ 
whoever  alleges  any  matter  in  derogation  thereof  must 
prove  it. 

Numerous  witnesses  were  examined  at  the  trial,  the  evi- 
dence of  some  of  them  tending  to  prove  sanity,  and  that  of 
othere  to  prove  insanity.  This  evidence  consisted  of  the 
opinion  of  witnesses,  the  conduct  and  language  of  the  testa- 
tor at  different  times,  from  a  time  recently  l>efore  the  date 
of  the  will  running  hack  to  about  the  close  of  the  late  war^ 
when  he  received  a  severe  blow^  on  his  head.  The  caveators 
also  offered  some  evidence  of  undue  influence  on  the  mind 
of  the  testator,  imposed  by  the  devisee  named  in  the  will, 
who  lived  with  his  father  after  the  death  of  his  wife.  Dur- 
ing the  argument,  the  caveators'  counsel  [)roceeded  to  dis- 
cuss the  circumstance  that  the  deceased  had  disinherited  his 
seven  children,  as  bearing  on  his  mental  condition  when  he 
made  his  will.  The  propounders'  objection  to  such  argu- 
ment was  sustained.  Exception.  The  counsel  again  in  his 
argument  alluded  to  the  circumstance  that  seven  children 
were  disinherited,  and  on  objection  his  Honor  stated  that 
**that  circumstance  had  nothing  to  do  with  the  case,  and 
that  counsel  for  caveators  had  no  right  to  allude  to  it  in  the 
argument."  Exception.  That  view  of  his  Honor  was 
erroneous. 

It  is  not  denied  that  declarations  of  the  testator  made  at 
the  time  of  signing  the  will  are  competent.     They  are  a  part 
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oi\\\ii,reiigeHtaf.  1  Thomas  Coke  761,  7H3,n.  The  declara- 
tions and  conduct  of  the  testator,  both  before  and  after  he 
signed  the  will,  are  competent  as  to  the  conditicm  of  his 
min<l  at  the  time  he  signed  it.  They  are  the  pointei's  to  the 
controlling  fact  involved  in  the  issue  to  Ihj  submitted  to  the 
judgment  and  discretion  of  the  jurj'  as  rational  men.  These 
acts  and  declaraticms  are  not  received  as  a  part  of  the  res 
gestae  but  whether  made  long  before  or  after  making  the 
will  is  immaterial,  as  to  their  competency.  They  are  circum- 
stances uttered  by  one  having  an  interest,  going  to  the  jurj' 
with  such  weight  and  credit  as  that  tribunal  may  give  them, 
whose  province  it  is  to  try  tlie  facts  and  also  to  pass  u}K)n 
the  truth  of  these  circumstances.  And  we  hold  that  where 
])roof,  tending  to  prove  sanity  or  insanity,  is  submitted  to 
the  jury,  the  fact  of  disinheritance  is  a  circumstance  compe- 
tent to  go  to  the  jury,  as  was  done  in  this  case,  the  value  of 
this  circumstance  to  be  determined  l)y  the  jury,  as  they  do 
with  the  other  circumstances.  The  right  to  dispose  of  one^s 
pro{)erty,  disinheriting  any  or  all  of  his  or  her  children,  is 
not  controverted  in  the  least  degree,  but  where  the  capacity 
in  the  testator  to  dispose  of  his  proj)erty  to  any  one  is  raised 
by  the  issue,  then  the  circumstances  enumerated  are  highly 
useful  to  the*  jury  in  their  search  for  the  truth  of  the  matter. 
Bml  V.  /?m/,  S  N.  C.,  24(S;  Howell  v.  Banlen,  3  Devereaux, 
442. 

Evidence  of  fraud  or  imposition  in  the  execution  of  an  in- 
strument, as  a  will,  may  be  considered  by  the  jurj'.  Rose  v. 
Christman,  23  N.  C,  209.  Evidence  of  kindly  relations  be- 
tween the  testator  and  members  of  his  family  is  competent 
on  his  allegeil  mental  incapacity.     Host  v.  Bost,  87  N.  C.,  477. 

We  have  referred  to  these  authorities  because  it  is  not 
clear  whether  his  Honor  held  that  the  fact  of  disinheritance 
in  this  case  was  incompetent,  or  whether  he  considered  it 
unimj)ortant  for  the  jury  to  consider.     That  fact  being  in 
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evidence,  it  was  as  much  the  subject  of  discussion  by  coun- 
sel as  any  other  part  of  the  evidence.     Code^  Section  30. 

As  a  new  trial  must  be  ordered,  we  leave  the  other  excep- 
tions out  of  this  opinion,  as  they  may  not  and  probably  will 
not  arise  again. 

Error. 

Montgomery,  J.,  dissents. 


DENNIS    CALDWELL    v.    MORGANTON    MANUFACTURING 

COMPANY. 

Action  for  Trespass — Injunction — Deeds  of  Corporation — Defec- 
tive Execution — Evidence. 

1.  An  iuBtrunient  purporting  to  be  the  deed  of  a  corporation  and  executed 
in  its  name  hy  its  President  with  the  word  "seal"  at  the  end  of  the 
signature,  is  not  effective  as  the  deed  of  the  corporation,  either  at 
common  law  or  under  Section  685  of  Tfu  Code.  Such  deed  is  only 
the  personal  act  of  the  Presidentund  is  not  admissible  in  evidence  to 
prove  a  conveyance  by  the  corporation 

^.  An  instrument  purporting  to  be  the  deed  of  a  corporation,  signed  by 
the  President  and  two  members  of  the  corporation,  but  not  having 
the  common  seal  of  the  corporation  attached,  is  not  effective  as  a 
deed,  under  Section  085  of  The  Code,  for  lack  of  the  common  seal, 
and.  for  the  lack  of  such  seal  and  attestation  by  Secretary,  is  not 
good  at  common  law. 

8.  A  recital  in  a  deed  of  a  corporation,  properly  executed,  that  it  was  exe- 
cuted in  pursuance  of  an  order  of  the  board  of  directors,  dispenses 
with  the  necessity  of  proving  such  action  of  the  board  otherwise 
than  by  the  deed  itself. 

4.  In  the  trial  of  an  action  for  trespass  in  which  defendant  set  ^ip  as  a 
defence  the  ownership  of  an  easement  in  the  laud,  a  deed  executed  to 
it  in  correction  of  former  defective  deeds  was  properly  rejected 
as  evidence  of  title  where  the  trespass  occurred  before  the  corrected 
deed  and  after  the  delivery  of  the  defective  deeds. 

h.  Where,  in  an  action  for  trespass,  plaintiff  prayed  for  an  injunction,  a 
deed  to  the  defendant  executed  after  the  trespass  should  have  been 
considered  by  the  Court  in  determining  the  right  to  the  injunction 
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Civil  action  for  trespass  tried  before  Robhisoii,  J.,  and  a 
jury  at  June,  1897,  (Special)  Term  of  Burke  Superior  Court. 
There  was  judgment  for  the  plaintiff  and  defendant  appealed. 

Messrs.  Avery  &  Avery,  for  plaintiff. 

Mr.  S.  J,  Ervhiy  for  defendant  (appellant). 

Montgomery,  J.:  This  action  was  commenced  to  recover 
damages  for  an  alleged  trespass  by  the  defendant  company 
upon  the  lands  of  the  plaintiff,  the  trespass  in  the  language 
of  the  complaint  being  "for  the  entering  upon  and  breaking 
of  his  close  by  defendant,  the  digging  up  of  his  land,  and 
the  building  of  a  dam  thereon  for  the  purpose  of  running 
water  across  the  land  to  be  used  by  defendant  in  operating 
a  brick-yard.*^  The  defendant  denied  the  injury  and  tres- 
pass, and  claimed  to  be  the  absolute  owner  of  the  easement 
in  the  land  conveyed  by  Walton  to  the  Asylum. 

On  the  15th  of  March,  1886,  T.  G.  Walton,  in  considera- 
tion of  J50,  conveyed  by  deed  to  the  Western  North  Caro- 
lina Insane  Asylum  the  full  and  free  use  of  the  water  of  a 
certain  branch  running  through  a  tract  of  land  belonging 
to  the  grantor  in  the  County  of  Burke,  with  full  power  on 
the  part  of  the  grantee  and  its  assigns  to  enter  upon  the 
lands  conveyed,  to  convey  from  the  branch  such  an  amount 
of  water  by  pipes,  ditches  or  otherwise  over  and  through  the 
lands  to  a  brick-yard  belonging  to  the  grantee,  as  might l)e 
necessary  for  manufacturing  brick  at  the  brick-yard.  The 
plaintiff  in  this  action  received  from  W'alton  a  deed  dated 
June  27,  1895,  for  part  of  the  above  described  tract  of  land 
over  which  the  easement  in  the  nature  of  the  water-way  was 
granted,  the  deed  containing  a  provision  in  these  words, 
'^Subject  to  the  right  heretofore  made  to  The  Western  North 
Carolina  Insane  Asvlum  to  convev  the  water  over  said  land." 
As  evidence  of  title  and  ownership  of  the  easement,  the  de- 
fendant oflfered  three  deeds,  the  first  was  from  the  Western 


N.  C]  SEPTEMBER  TERM,  1897.  341 


Caldwell  b.  Manufacturing  Company. 


North  Carolina  Insane  Asvlum  to  S.  McD.  Tate  and  John 
A.  Dickinson,  purporting  to  convey  the  easement,  dated 
December  10,  1890.  This  evidence  was  rejected,  and  the 
refusal  of  his  Honor  to  admit  it,  is  the  defendant's  first  ex- 
ception. 

The  deed  was  executed  in  the  name  of  the  Western  North 
Carolina  Insane  Asylum  by  J.  W.  Wilson,  President,  with 
the  word  **sear'  at  the  end  of  the  signature.  That  was  not 
a  good  execution  of  the  deed  either  at  common  law  or  under 
our  statutory  provision,  Cothj  Section  685,  concerning  the 
manner  of  the  execution  of  deeds  by  corporations.  That 
deed  was  simply  the  pei^sonal  act  of  the  President.  Clayton 
V  Cagle,  97  N.  C.,  300. 

The  next  deed  offered  was  from  the  State  Hospital  (the 
changed  name  of  the  The  Western  N.  C.  Insane  Asylum)  to 
Tate  and  Dickinson,  purporting  to  convey  the  easement, 
dated  May  7,  1892.  That  deed  was  rejected  and  its  rejec- 
tion constitutes  the  second  exception  of  the  defendant.  It 
ought  not  to  have  been  received,  as  evidence,  for  the  reason 
that  there  was  an  attempt  to  comply  with  Section  685  of 
The  Code,  the  law  then  in  force,  and  a  failure  to  do  so.  It 
was  signed  by  the  President  and  two  members  of  the  com- 
pany but  it  did  not  have  the  common  seal  of  the  company 
attached.  The  execution  was  not  good  at  common  law  for 
the  reason  that,  although  signed  by  the  President,  it  was  not 
attested  by  the  Secretary  of  the  company  with  the  common 
seal  affixed. 

The  third  deed  was  one  from  the  State  Hospital  to  the  de- 
fendant Company,  dated  September  9,  1896,  containing  a 
recital  of  the  first  two  deeds  and  the  purpose  of  the  grantor 
to  convey  the  easement  and  the  failure  to  do  so  on  account 
of  the  faulty  execution  of  the  deeds  and  conveying  the  ease- 
ment. This  deed  was  signed  by  the  President  of  the  board 
of  directors,  attested  by  the  Secretaiy  of  the  company  and 
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had  the  common  seal  attached.  Its  execution  was  therefore 
sufficient  and  valid  under  Section  6vS5  of  The  Code  as  amend- 
ed by  Chapter  95  of  the  Acts  of  1S93.  It  also  contained  a 
recital  that  it  was  executi^d  in  pursuance  of  an  order  of  the 
board  of  directors.  That  recital  dispensed  with  the  necessity 
of  proving  the  action  of  the  board  otherwise  than  by  the 
deed  itself  It  was  rejected  by  his  Honor,  however,  and  prop- 
erly rejected  for  the  purposes  for  which  it  was  offered.  The 
easement  was  conveyed  by  the  deed,  but  the  injury  and  tres- 
pass occurred  before  the  execution  of  the  deed.  If  the  de- 
fence of  the  defendant  had  been  that  it  was  using  this  ease- 
ment at  the  time  of  the  trespa*>s,  as  alleged  in  the  complaint, 
as  the  licensee  of  the  grantor  State  Hospital,  and  not  as  the 
owner  of  the  easement  in  its  own  right,  this  last  mentioned 
deed  with  its  recitals  would  have  been  competent  evidence 
going  to  show  the  use  of  the  easement  by  the  defendant  with 
the  consent  and  license  of  the  grantor. 

We  need  not  consider  the  special  instructions  prayed  for 
by  the  defendant,  for  they  were  based  upon  the  sufficiency 
of  the  legal  execution  of  the  first  two  deeds.  The  execution 
of  the  deed  of  the  9th  of  September,  1890,  by  the  State  Hos- 
pital to  the  defendant  being  proj)erly  made  and  .conveying 
the  easement  mentioned  therein,  ought  to  have  been  consid- 
ered by  his  Honor  in  connection  with  the  hearing  of  the  in- 
junction. The  easement  was  at  that  time  the  property  of 
the  defendant;  it  had  a  right  to  use  it  with  the  same  privi- 
leges and  rights  attaching  to  it  under  the  deed  from  Walton 
to  the  Western  N.  C.  Insane  Asylum,  and  the  injunction 
ought  to  have  been  dissolved.  The  judgment  below  in  re- 
spect to  the  injunction  is  reversed,  while  the  other  part  is 
affirmed. 

Modified  and  affirmed. 

Faircloth,  C.  J.,  and  Furches,  J.,  dissent. 
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W.  H.  WORTH,  State  Treasurer,  v.  PIEDMONT  BA^K  of  Morgaoton. 

Insolvent    Bank — Receiver,    Appointment   of — Conflicting   Ap- 
po  in  t  m  en  t  of  Receivers — Priority — Ju  ri>i(ficf  ion —  Con  tempt. 

1.  Ordinarily,  a  motion  for  the  appointment  of  a  Receiver  must  be  made 

before  the  resident  J\idge  of  a  district  or  one  assigned  to  the  district 
or  holding  the  Courts  thereof  by  exchange,  at  the  option  of  the 
mover:  but  it  may  be  made  before  any  other  Judge,  in  which  case  the 
order,  if  granted,  must  be  made  returnable  before  one  of  such  Judges. 

2.  Under  Chapter  l.")5.  Acts  of  1891,  as  amended  by  Chapter  478.  Acts  of 

1893,  requiring  the  State  Treasurer  to  appoint  8f)me  one  to  examine 
and  report  on  the  condition  of  the  State  banks  and  if  it  appears 
from  such  report  that  a  bank  is  insolvent  or  in  imminent  danger  of 
insolvency,  to  institute  proceedings  in  the  Superior  Court  of  Wake 
County  for  winding  up  its  affairs,  and  for  the  appointment  of  a 
receiver  according  to  law,  application  for  the  appointment  of  such 
receiver  may  be  made  before  the  resident  Judge  or  the  Judge  holding 
the  Courts,  by  assignment  or  exchange  of  the  Judicial  District  in 
which  Wake  Countv  is  situated. 

8  In  such  ca"»e.  it  can  make  no  difference  in  the  Treasurer's  right  to  make 
such  application,  that  the  examiner  did  not  make  his  report  until 
the  insolvency  of  the  Hank  was  publicly  known. 

4.  The  Acts  of  1891  (Chapter  15"),)  and  of  1898  (Chapter  478,)  do  not  give 
to  the  State  Trea.surer  the  exclusive  right  to  in.stitute  proceedings 
for  a  receiver  so  as  to  take  away  the  right  of  any  creditor,  by  a  gen- 
eral creditors'  bill,  to  begin  an  action  for  that  purpose  in  the  Supe- 
rior Court  oj  the  County  where  the  bank  is  situated 

5  Where  proper  proceedings  for  the  appointment  of  a  receiver  are  begun 
in  two  different  Courts  and  a  different  receiver  is  appointed  in  each 
case,  this  Court,  in  determining  the  priority  of  appointment,  as  be- 
tween the  receivers,  will  take  notice  of  fractions  of  a  day. 

6.  The  Court  which  first  takes  cognizance  of  a  controversy  is  entitled 

to  retain  jurisdiction  until  the  end  of  the  litigation,  to  the  exclusion 
.  of  all  interference  by  other  Courts  of  concurrent  jurisdiction:  and, 
hence,  where  permanent  receivers  were  appointed  in  separate  pro- 
ceedings by  different  Courtis  having  equal  authority  to  appoint,  the 
tesf  of  prior  jurisdiction  is  not  the  first  issuing  of  the  summons,  not 
the  first  preparation  and  verification  of  the  papers,  nor  which  re 
ceiver  first  took  pos.session,  but  which  Court  was  first  ••seized  of 
jurisdiction,"  by  making  an  order  upon  legal  proceedings  exhibited 
before  it.  as  by  the  appointment  of  a  temporary  receiver 

7.  Where  C.  and  W.  were  respectively  appointed  receivers  by  two  separate 
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Courts  having  equal  jurisdiction,  and  W.  took  possession  of  the  prop- 
erty in  su\t  under  order  of  Court  and  refused,  on  demand,  to  deliver 
up  possession  to  C.  who  was  subsequently  declared  rightfully  ap- 
ppinted  and  entitled  to  possession;  and  it  appeared  that  W.  acted  in 
good  faith  and  under  an  order  of  Court  which  he  considered  valid; 
Held,  That  W.  is  not  punishable  for  contempt  of  Court  in  refusing 
to  deliver  the  property  until  the  question  of  priority  of  right  should 
be  decided. 

Civil  action,  brought  in  the  Superior  Court  of  Wake 
County  by  W.  H.  Worth,  State  Treasurer,  against  the  Pied- 
mont Bank  of  Morganton,  for  the  winding  up  the  affairs  of 
tlie  Bank  and  the  appointment  of  a  receiver,  and  heard 
before  Robinson,  /.,  at  Chambers,  on  the  llth  day  of  Decem- 
ber, 1897,  on  a  motion  to  appoint  a  permanent  receiver,  and 
on  affidavits  of  W.  E.  Walton  and  others,  in  answer  to  a 
rule  on  said  Walton  why  he  should  not  be  adjudged  in  con- 
tempt for  refusing  to  deliver  poasession  of  the  property  of 
defendant  Bank  to  A.  I).  Cowles,  who  had  been  appointed 
temporary  receiver  by  Robinmn,  J.,  on  the  3rd  of  December, 
1897. 

P^'rom  the  record  it  appears  that  the  doors  of  the  defendant 
bank  were  closed  in  the  forenoon  of  December  2nd,  1897. 
On  the  same  day  the  plaintiff,  the  Treasurer  of  North  Caro- 
lina, by  virtue  of  the  Statute,  (Chapter  155,  Acts  of  1891, 
and  Chapter  478,  Acts  of  1893),  hereinafter  mentioned,  and 

* 

also  as  a  creditor  of  the  insolvent  bank,  brought  an  action 
in  the  Superior  Court  of  Wake  County  for  the  purpose  of 
winding  up  the  affairs  of  the  bank  and  of  having  a  receiver 
appointed.  This  summons  was  issued  on  December  2nd, 
but  the  hour  at  which  it  was  issued  does  not  appear.  On 
the  same  day,  but  at  what  hour  does  not  appear,  the  com- 
plaint in  the  record  was  filed  and  verified.  On  the  3rd  of 
December,  1897,  at  9:45  a.  m.,  Judge  Robinson  of  the  4th 
Judicial  District,  made  an  order  appointing  A,  D.  Cowles 
temporary  receiver  of  the  bank.  This  order  was  made  re- 
turnable on   December  18th.     Upon  the  affidavits  of  A.  D. 
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Cowles  and  S.  L.  Crowder,  with  exhibits  attached,  on  Decem- 
ber 8th,  at  7  p.  M.,  Judge  Robinson  made  an  order  return- 
able on  Saturday,  December  11th,  at  Goldsboro,  in  the  4th 
Judicial  District,  at  2  p.  m.,  directing  the  bank  to  show  cause 
why  a  permanent  receiver  should  not  be  appointeil  on  that 
date,  and  whv  the  order  returnable  on  the  18th  should 
not  be  expedited;  and  finding  as  a  fact  that  it  was  necessary 
to  make  an  order  returnable  on  the  11th.  The  order  also 
directed  W.  E.  Walton  to  show  cause  on  that  dat^  whv  he 
should  not  be  adjudged  in  contempt  for  interfering  with  the 
possession  of  the  temporary  receiver  A.  D.  C'owles.  On  the 
11th  of  Decemter  at  4  p.  m.,  the  motions  were  heard,  and 
an  order  aj)pointing  A.  I).  Cowles  permanent  receiver,  and 
directing  \V.  E.  Walton  to  turn  over  to  him  the  assets  of 
the  bank,  and  giving  leave  to  the  plaintiff  and  to  Cowles  to 
ai)ply  for  relief  in  case  Walton  should  refuse  compliance  with 
the  order  was  signed. 

On  December  2d,  the  hour  not  a{)pearing,  T.  M.  Webb, 
Sheriff  of  Burke  Countv,  I.  I.  Davis  and  others  filed  a  cred- 
itor's  bill  against  the  Piedmont  Bank.  The  complaint  in 
this  action,  asking  for  the  appointment  of  a  temporarv'  re- 
ceiver, etc.,  is  dated  December  2nd.  The  hour  does  not 
appear.  Copies  of  the  summons  and  complaint  were  deliv- 
ered to  an  officer  of  the  defendant  bank  by  the  plaintiff, 
who  was  also  Sheriff  of  Burke  County.  This  complaint  was 
taken  to  Judge  Green,  then  at  Boone.  On  December  3rd  the 
affidavit  which  appears  in  the  record  was  presented  to  Judge 
Hoke,  who  had  come  to  Morganton  for  the  purpose  of  hearing 
the  motion,  and  at  6:45  p.  m.,  he  made  an  order  appointing 
W.  E.  Walton  temporary  receiver.  On  the  same  day  the 
order  reached  Judge  Green,  who,  after  the  appointment  of 
Walton,  and  in  ignorance  of  it,  appointed  I.  I.  Davis  tem- 
porary receiver.  The  order  of  Judge  Hoke  was  made  re- 
turnable before  Judge  Green  at  Lenoir  on  December  loth. 
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It  was  served  by  the  Coroner  upon  the  bank  on  December 
4th.  On  that  date  Mr.  Walton  gave  bond  and  demanded 
that  the  Barik  Examiner,  Crowder,  who  was  in  physical 
possession  of  the  assets  of  the  bank,  should  surrender  them 
to  him.  This  was  declined  by  Crowder.  On  the  evening 
of  the  4th  of  December,  after  dark,  while  Crowder  was 
absent  from  the  banking  house,  the  Coroner  and  the  receiver 
having  obtained  duplicate  keys  from  the  officers  of  the  bank, 
proceeded  to  take  physical  possession  of  the  bank;  they  put 
an  additional  lock  upon  its  doors  and  thereafter  excluded  the 
Bank  Examiner  from  any  possession  of  the  bank  or  its  assets. 

On  the  7th  of  December  Judge  (ireen  ratified  Judge 
Hoke's  order  appointing  Walton,  accepted  the  resignation 
of  I.  I.  Davis,  and  made  an  order  to  show  cause  why  a  per- 
manent receiver  should  not  be  aj)pointed,  returnable  on  the 
ir)th.  On  December  lOth  at  8  p.  m.,  after  the  service  of  the 
order  of  Judge  Robinson  upon  receiver  Walton,  the  notice 
appearing  in  the  record  in  the  Webb  case  was  presented  to 
an  officer  of  the  bank  and  service  accepted.  The  order 
required  it  to  show  cause  the  next  day  in  Boone  why  a  per- 
manent receiver  should  not  V)e  appointed.  The  order  ap- 
pointing the  permanent  receiver  was  made  by  Judge  Green 
on  the  11th,  prior  to  the  appointment  of  a  permanent  re- 
ceiver by  Judge  Robinson. 

From  the  order  of  his  Honor,  Robinson,  J.,  appointing  A. 
D.  Cowles  permanent  receiver,  and  holding  that  the  appoint- 
ment of  W.  L.  Walton  by  Judge  Green,  as  temporary  re- 
ceiver, was  subsequent  to  the  appointment  of  Cowles  as 
temporary  receiver,  and  directing  said  Walton  to  turn  over 
the  property  of  the  defendant  Bank  to  said  Cowles,  receiver^ 
W.  L.  Walton  appealed. 

Mr.  E.  J.  Justice,  for  Walton,  appellant. 
Mr.  F.  H.  Bushee,  for  Treasurer. 
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Clark,  J.:  Ordinarily  the  motion  for  a  receiver  must 
be  made  before  the  resident  Judge  of  the  District,  or  one 
assigned  to  the  District  or  holding  the  Courts  thereof  by 
exchange,  at  the  option  of  the  mover.  Code,  Sections  379, 
336;  Corhin  v.  Berry,  83  N.  C,  27.  Or,  at  most,  in  analogy 
to  the  granting  of  restraining  orders,  if  the  motion  for  a 
temporary  receiver  is  granted  by  any  other  Judge  than  one 
of  those  just  named,  the  order  must  be  made  returnable  be- 
fore one  of  such  Judges.  Galbreath  v.  Evereit,  84  N.  C, 
546;  Hamilton  v.  Icard,  112  N.  C,  589.  TJie  Acts  of  1891, 
Chapter  55,  amended  by  Acts  of  1893,  Chapter  478,  makes 
it  the  duty  of  tlie  State  Treasurer  to  appoint  some  one  to 
make  examination  of  the  condition  of  the  State  Banks, 
banking  institutions  and  bankers  referred  to  in  that  Statute, 
and  report  thereon,  and  * 'if  on  such  report  it  shall  appear 
to  the  State  Treasurer  that  any  bank,  banking  institution  or 
banker  is  insolvent  or  in  imminent  danger  of  insolvency,  or 
is  guilty  of  fraud,  fraudulent  practices  or  concealments,  the 
said  Treasurer  shall  institute  proceedings  in  the  Superior 
Court  of  Wake  county  for  the  purf)ose  of  winding  up  and 
settling  the  affairs  of  the  said  bank,  banking  institution  or 
banker,  and  for  the  appointment  of  a  receiver  thereof  accord- 
ing to  law."  Under  this  Act  an  application  by  the  Treas- 
urer for  the  appointment  of  a  receiver  could  be  made  to  the 
resident  Judge  or  the  Judge  holding  the  Courts  by  assign- 
ment or  exchange,  of  the  Judicial  district  in  which  Wake 
countv  is  situated.  It  can  make  no  difference  in  the  Treas- 
urer's  right  to  make  the  application,  that  the  examiner  did 
not  make  such  report  till  the  insolvency  of  the  bank  was 
publicly  known.  If  the  report  had  been  made  earlier  it 
would  have  been  simply  the  Treasurer's  duty  to  have  moved 
earlier. 

But  we  see  nothing  in  the  Act  which,  by  a  just  construc- 
tion, gives  the  Treasurer  the  exclusive  right  to  institute 
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proceedings  for  a  receiver,  etc.,  nor  which  takes  away  the 
right  of  any  creditor,  by  a  general  creditor's  bill,  to  begin 
an  action  for  that  purpose.  The  only  difference  is  that  the 
Treasurer  bv  means  of  his  examiner  mav  have  earlier  in- 
formation  than  others,  and  it  is  made  his  official  dutv  to 
take  appropriate  steps  to  wind  up  the  bank,  whenever  by 
the  examiner's  report  it  appears  to  him  that  *'it  is  insolvent 
or  in  imminent  danger  of  insolvency,  or  is  guilty  of  fraud, 
fraudulent  practices  or  concealments,"  but  that  does  not 
specify  that  if  he  moves  it  shall  invalidate  proceedings 
already  taken  by  creditors  for  that  purpose  under  the  general 
law. 

The  proceedings  by  Webb  and  other  creditors,  and  that 
by  the  Treasurer  were  equally  authorized  by  Statute.  The 
only  incjuiry  therefore  is  as  to  which  obtained  the  priority, 
for  only  one  proceeding  for  the  purpose  can  be  tolerated,  and 
in  determining  the  (question  of  priority  in  such  ca^s  the 
(/ourt  will  take  notice  of  fractions  of  a  day.  People  v.  Bank, 
35  How.  Pr.,  428;  S.  C,  53  Barb.  412. 

The  summons  in  the  proceeding  instituted  by  Worth, 
Treas.,  was  issued  on  the  2nd  of  December,  but  a  few  hours 
later  than  the  summons  issued  on  the  same  day  in  the  pro- 
ceeding begun  by  Webb  and  others.  On  the  other  hand, 
the  order  appointing  a  temporary  receiver  was  made  by 
Judge  Robinson  in  Treasurer  Worth's  suit  at  9.45  a.  m. 
Dec.  3,  and  at  6.45  p.  m.  the  same  day  Judge  Hoke 
appointed  a  temporary  receiver  in  the  suit  brought  by  Webb 
and  others.  The  permanent  receiver  was  appointed  in  the 
Treasurer's  suit  on  December  11,  a  few  hours  later  than  the 
appointment  on  the  same  day  of  the  permanent  receiver  by 
Judge  (Jreene  in  Webb's  suit.  The  temporarj^  and  penna- 
nent  receiver  appointed  in  the  Webb  suit  took  and  still 
holds  possession  of  the  assets. 

The  test  of  jurisdiction  in  such  cases  is  not  the  first 
issuing  of  the  summons,  nor  tlie  first  preparation  and  verifi- 
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cation  of  the  papers,  which  are.  the  acts  of  the  parties,  nor 
which  receiver  first  took  possession  {People  v.  Bank,  8upra) 
since  that  has  no  effect  unless  legally  authorized  (which  it 
cannot  be  if  a  prior  order  has  been  made  appointing 
another),  but  which  Court  is  first  **seized  of  jurisdiction"  by 
making  an  order  upon  legal  proceedings  exhibited  before 
it.  *'That  Court  which  first  takes  cognizance  of  the  contro- 
versy is  entitled  to  retain  jurisdiction  until  the  end  of  the 
litigation  to  the  exclusion  of  all  interference  by  other  Courts 
of  concurrent  jurisdiction."  Gluck  &  Becker  on  Rec.  Sec. 
430.  **Prioritv  as  between  receivers  is  determined  by 
reference  to  the  date  of  appointment  since  the  Court  wnll  not 
permit  l)oth  to  act."  High  on  Rec.  Sec.  162.  *'The  title  of 
the  receiver  dated  back  to  the  time  of  granting  the  order, 
even  though  preliminary  conditions  must  be  performed, 
and  he  remains  out  of  possession  pending  such  performance." 
Beach  on  Rec.  Sec.  200;  Wilw7i  v.  Allen,  6  Barb.  (N.  Y.) 
542;  Stomi  v.  Waddell,  2  Sandf  494.  The  first  order  was 
made  by  Judge  Robinson  appointing  a  temporary  receiver 
and  he  retains  the  jurisdiction  then  acquired.  Childs  v. 
MaHin,  69  N.  C,  126;  Vonng  v.  Rollins,  85  N.  C,  485. 
Walton,  however,  was  properly  not  punislied  for  contempt. 
As  was  said  in  People  v.  Bank,  snpraj  "he  appears  to  have 
acted  in  good  faith,  and  had  the  authority  of  an  order  of 
the  Court,  which  he  was  probably  entitled  to  regard  as 
valid,  until  pronounced  otherwise  on  a  (question  of  priority 
by  a  competent  tribunal."  That  decision  being  now  pro- 
nounced, it  will  be  his  duty  to  obev  it  and  deliver  over  .the 
assets  to  the  receiver  appointed  by  the  Court  which  first 
acquired  jurisdiction,  L  e.,  Cowles. 

The  order  of  Judge  Robinson  of  December  11,  1897,  is  in 

all  respects  affirmed. 

Affirmed. 

Upon  the  filing  of  the  opinion  in  the  above  case,   the 

plaintiff  filed  the  following  motion: 
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"The  plaintiff  lierein,  ufx)!!  the  facts  presented  in  the 
pleadings  and  u[)on  the  opinion  of  the  Court  filed  herein, 
moves  that  judgment  be  entered  in  this  Court  direc»ting  the 
respondent,  W.  E.  Walton,  to  deliver  to  Andrew  D.  Cowles, 
receiver,  the  assets  of  the  defendant  bank,  real  and  personal, 
under  the  decision  of  the  Court,  and  for  costs,  and  in  default 
of  the  delivery  of  the  said  assets  to  said  Cowles  by  respond- 
ent, that  an  execution  issue  to  the  proper  officer  to  place  the 
said  Andrew  D.  Cowles,  receiver,  in  possession  of  said  assets. 

(Signed).     F.  H.  Busbee, 
Solicitor  for  plaintiff." 

Thereupon  the  following  judgment  was  rendered: 
"In  this  cause  upon  motion  of  the  counsel  for  plaintiff,  it 
is  ordered  and  adjudged  that  William  E.  Walton,  respond- 
ent to  the  notice  and  rule  served  upon  him  and  the  appel- 
lant herein,  surrender  to  Andrew  D.  Cowles,  receiver  of 
The  Piedmont  Bank,  legally  appointed  by  Judge  Robinson, 
all  the  assets  of  the  defendant  Bank  in  his  possession,  real 
and  personal,  or  in  anywise  subject  to  his  control  upon 
demand  of  said  Cowles,  and  that,  if  deemed  necessary^  upon 
demand  of  plaintiff,  execution  issue  to  the  Sheriff,  of  Burke 
County  to'  place  the  said  Andrew  D.  Cowles,  receiver,  in 
])osse<ssion  of  said  asset?,  and  that  said  W.  E.  Walton  pay 
tlie  costs  of  this  appeal. 

(Signed).     W.  T.  Faircloth, 

Chief  Justice." 


W.    H.    SMITH   V.  CITY   OF   GOLDSBORO. 

Mandamus — City  Improvements — Streets — Additicrnal Serinfvdc 

— Referenee — Practice. 

1.  The  use  of  a  street  for  laying  pipes,  &c.,  in  furnishing  water,  lights, 
&c.,  does  not  impose  any  additional  servitude  beyond  those  reason- 
ably included  in  the  dedication  of  all  streets. 
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2.  Where  plaintiff,   while  owner  of  lands  adjacent  U)  a  City,  platteil  and 

divided  the  same  into  *  lots"  and  "streets"  and  sold  all  the  lots  to 
purchasers  but  made  no  conveyance  of  the  streets,  and  subsequently 
the  corporate  limits  of  the  City  were  extended  so  as  to  include  the 
lands;  Hel(f^  that  the  plaintiff  is  entitled  to  no  damages  against  the 
City  fi»r  using  the  streets  to  fulfill  its  duty  to  the  purchasers  of  the 
lots  in  furnishing  them  water  and  lights,  such  use  not  creating  any 
additional  servitude  not  contemplated  by  their  dedication. 

3.  Where,  in  an  action,  there  is  a  plea  in  bar,   no  reference  should  be 

ordered  until  such  plea  is  determined;  hence, 

4.  Where,  in  an  action  for  damages  against  a  City  for  the  use  of  streets 

dedicated  by  the  owner  of  suburban  lands  and  subsequently  included 
within  the  corporate  limits  of  i he  City,  the  defendant  denied  the 
plaintiff's  right  to  any  damages,  it  was  error  to  »ppoint  an  arbitrator 
pursuant  to  the  City  charter  and  ordinances,  to  assess  the  damages 
before  the  determination  of  the  plea  in  bar. 

Action  for  mandamus  by  the  plaintiff  to  compel  the  City 
of  Goldsboro  to  appoint  an  arbitrator  in  pursuance  of  its 
charter  and  ordinances  to  assess  damagas  claimed  by  plain- 
tiff for  use  of  his  streets,  heard  before  Robimsmi,  J.,  at 
Chambers  in  Goldsboro  in  September,  1897.  From  a 
judgment  for  plaintiff  defendant  appealed. 

Messrs.  W.  C.  Monroe  and  Aycock  &  Danieh,  for  plaintiff. 
Messrs.  Alleii  &  Dortch,  for  defendant  (appellant). 

Douglas,  J.:  This  is  a  proceeding  for  a  mandamus  to 
compel  the  defendant  municipal  corporation  to  appoint  an 
arbitrator,  in  accordance  with  its  ordinances  and  charter,  to 
assess  the  damages  claimed  by  the  plaintiff  for  the  additional 
servitude  imposed  upon  certain  streets,  the  fee  of  which  was 
alleged  to  be  in  the  plaintiff.  There  seems  to  have  been  no 
question  as  to  the  facts,  as  no  issues  were  submitted  or 
asked  to  be  submitted  to  the  jury.  The  Court  held  as  a 
conclusion  of  law  that  the  defendant  should  api)oint  an 
arbitrator  as  prayed  in  the  complaint.  The  essential  facts 
appear  as  follows: 

The  plaintiff  about  the  year  1881  bought  a  large  body  of 


352  IN  THE  SUPREME  COURT.  [121 


Smith  t.  Citf  op  GoLDSBOfto. 


land  lying  East  of  William  street  and  North  of  the  exten- 
sion of  Ashe  street,  which  is  now  situated  on  what  is  known 
as  the  extension  of  Ash  street,  Daisy#street,  Parsonage  street 
and  Gardner  street;  including  the  land  on  which  said 
Daisy  street,  Parsonage  street  and  Gardner  street  run,  and 
including  land  on  which  the  extension  of  Ash  street  runs  to 
the  big  ditch,  excepting  about  J  of  said  street,  lying  on  the 
South  of  said   street.     The   Eastern  limits  of  the  Citv  of 

a. 

Goldsboro  at  that  time  and  up  to  tlie  year  1895  were  three 
hundred  feet  from  the  Eastern  limit  of  William  street.  Aft^r 
the  purchase  of  said  land,  the  plaintiff  had  the  same  surveyed 
and  platted,  and  in  such  survey  streets  were  laid  off  and 
clearly  defined,  and  the  land  adjoining  said  streets  was  divid- 
ed into  lots.  Said  lots  were  offered  for  sale  by  the  plaintiff  as 
defined  in  said  survey,  and  the  same  were  sold  and  conveyed 
by  the  plaintiff  for  value  to  different  parties.  All  of  said  lands 
described  in  the  complaint  have  since  then  been  sold  off  and 
conveyed  in  lots  by  the  plaintiff,  except  so  nmch  thereof  as  is 
embraced  in  said  streets,  and,  in  the  deeds  conveying  the 
lots,  the  streets  are  designated  and  called  for.  Since  the 
survev  and  since  the  convevance  of  the  lots,  all  of  the  land 
has  been  embraced  within  the  corporate  limits  of  the  City, 
which  provides  for  its  citizens  electric  lights  and  water,  a^it 
U  Uh  duty  to  do,  and  the  owners  of  the  lots,  the  grantees  of 
the  plaintiff  or  purchasers  from  such  grantees,  have  peti- 
tioned the  defendant  to  furnish  them  wat^r  and  lights. 
Upon  consideration  of  the  petition,  and  being  advised  that 
the  conduct  of  the  plaintiff  was  a  dedication  of  said  streets 
to  the  public,  the  defendant  has  Uiken  po&scssion  of  said 
streets  in  order  that  it  may  perform  its  duty  to  its  citizens 
and  furnish  water  and  lights  to  the  owners  of  said  lots.  . 

The  plaintiff  contends  that  he  dedicated  the  said  streets  iis 
''suburban"  and  not  as  **urban*'  wavs,  and  that  therefore  he 
is  entitled  to  compensation  for  any  additional  servitude  im- 
posed upon  said  streets  other  than  their  use  as  County  roads. 
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We  see  no  merit  in  this  contention,  either  in  law  or  in  fact. 
It  was  evidently  the  intention  of  the  plaintiff,  not  to  open  a 
road  for  the  convenience  of  the  neighborhood,  but  as  stated 
in  his  complaint  to  lay  off  and  open  up  streets  for  the  pur- 
pose of  giving  the  purcliasers  of  said  lots  the  right  of  way 
over  the  same.  In  other  words,  he  opened  streets  to  induce 
parties  to  purchase  the  lots,  which  they  would  not  have 
done  had  not  the  streets  been  opened.  While  he  may  have 
retained  the  fee  of  the  streets  inasmuch  as  he  did  not  convev 
it  to  any  one,  he  could  not  have  expected  any  personal  ben- 
efit therefrom,  as  he  now  is  not  even  an  abutting  owner,  as 
appears  from  the  record.  He  was  fortunate  in  being  able 
to  dispose  of  all  his  lots  at  prices  presumably  satisfactorv'  to 
himself.  This,  which  would  otherwise  have  been  impos- 
sible, he  was  enabled  to  do  by  opening  the  streets  in  contro- 
versv,  and  he  should  not  now  be  heard  to  assert  anv  owner- 
ship  in  said  streets  to  the  injury  of  the  parties  whom  he  thus 
induced  to  purchase.  The  very  words  "streets'*  and  "lots" 
indicate  the  purj>ose  and  nature  of  the  dedication.  The 
land  was  then  situated  within  three  hundred  feet  of  the  cor- 
porate limits  of  the  city  of  (Toldsl)oro,  a  growing  town,  and 
has  since  been  by  it  absorbed,  as  was  probably  anticipated. 
One  of  the  plaintiff's  streets  appears  to  have  been  a  mere  ex- 
tension of  Ash  street.  The  dedication  of  these  streets  might 
have  been  recalled  before  any  act  of  acce])tiince  by  the  city, 
provided  no  rights  had  vested  by  the  sale  of  lots  fronting 
thereon,  or  of  lots  sold  bv  him  tributarv  thereto,  as  was  the 
case  in  State  v.  Fisher^  117  N.  C,  733,  but  in  this  case  all 
the  lots  have  been  sold.  The  purchasers,  buying  after  the 
opening  of  the  streets  and  depending  thereon  for  the  enjoy- 
ment of  their  property,  were  entitled  to  their  unrestricted 
use  for  all  legitimate  purposes,  present  and  prospective. 
Having  been  taken  within  the  corporate  limits  of  the  city  of 
Goldsboro,  they  are  subject  to  all  the  burdens  and  entitled 

121—45 


354  IN  THE  SUPREME  COURT.  [121 

Smith  e  City  of  Goi.dsbuho. 

to  all  the  benefits  of  citizenship.  Paying  city  taxes,  they 
have  asked  for  two  of  the  greatest  advantages  of  the  city, 
water  and  lights,  and  this  the  city  was  preparing  to  give 
them,  but  for  tlie  interference  of  the  plaintiff.  Such  inter- 
ference is  without  warrant  in  law  and  cannot  be  sustained 
upon  any  principle  of  equity. 

The  expressions  '*urban"  and  **suburban  ways"  are  not  in 
general  use  among  our  people.  We  generally  say  "street'' 
and  *'road."  If  A  offer  to  sell  a  lot  to  B  and  tell  him  that 
the  vacant  strip  of  land  in  front  of  it  is  a  street,  B  knows 
exactly  what  is  meant  and  acts  accordingly.  A  cannot  be 
heard  to  say  long  years  afterwards  that  by  the  word  "street*' 
he  simply  meant  a  "suburban  way,*'  and  that  his  vendee  B 
must  rest  content  with  the  privileges  of  a  countryman,  while 
bearing  the  burdens  of  a  townsman.  The  use  of  a  street  in 
furnishing  water  and  light,  which  add  so  much  to  the  com- 
fort and  convenience  of  the  citizens,  does  not  impose  any 
additional  servitude  bevond  those  reasonablv  included  in 
the  dedication  of  all  streets. 

As  the  plaintiff  is  equitably  estopped  from  denying  to  his 
vendees  any  use  of  the  streets  reasonably  necessarj*  to  the 
use  of  the  land  he  sold  to  them,  he  is  equally  estopped  from 
denying  to  the  city  the  right  to  furnish  to  his  vendees  what 
is  so  essentially  necessary  to  their  health  and  comfort  or  the 
lawful  enjoyment  of  their  j)roperty.  That  he  is  estopped  as 
to  his  vendees  scarcely  needs  citation  of  authority.  Moose 
v.  Carsmi,  104  N.  C,  431,  and  cases  therein  cited;  State  v. 
Fisher,  117  N.  C,  733;  Grogan  v.  Toum  of  Haywood,  4  Fed. 
Rep.,  164. 

The  following  quotations  from  Elliott  on  Roads  and 
Streets  are  sustained  by  numerous  authorities  on  page  12: 
"A  street  is  a  road  or  public  way  in  a  city,  town  or  village." 
On  page  14:  "If  an  owner  of  land  makes  a  plat  of  a  city  or 
town  and  refers  to  streets,  he  must  be  taken  to  mean  public 
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urban  ways  in  all  that  the  term  implies.  He  sets  apart,  by 
such  an  act,  the  land  indicated  as  a  street  to  all  the  public 
uses  to  which  a  public  urban  way  may  be  properly  appro- 
priated. The  easement  thus  created  is  determined  by  apply- 
ing to  the  word  '^street"  the  significance  usually  assigned  to 
it  by  law.  If  property  in  the  line  of  a  way  designated  as  a 
street  is  acquired  on  the  faith  of  the  owner's  act,  he  will  not 
be  permitted,  as  against  the  persons  so  acquiring  the  prop- 
erty, to  defeat  by  his  own  act  their  right  to  have  it  regarded 
as  a  street  with  all  the  usual  and  appropriate  incidents  of 
such  a  public  highway."  On  page  16:  ^*The  right  of  the 
public  in  a  street  is  by  no  means  confined  to  the  surface  of 
the  way,  and  this,  all  who  set  apart  land  for  a  street  are 
conclusively  presumed  to  know.''  On  page  89:  **An  owner 
who  makes  a  plat  on  which  spaces  are  left  indicating  the 
dedication  of  roads  or  streets,  and  sells  lots  with  reference 
to  the  plat,  can  not  recall  his  dedication,  for  he  leaves  the 
streets  to  be  opened  by  the  proper  local  authorities  at  such 
a  time  as  the  public  interest  may  require,  and  of  this  the 
local  authorities  are  the  judges.  It  is  for  them  to  determine 
when  the  public  interests  demand  that  the  ways  as  laid  out 
on  the  plat  shall  be  taken  in  charge  and  improved  for  pub- 
lic use,  but  the  ways  as  to  those  who  have  purchased  lots 
exist  from  the  time  of  their  purchase."  On  page  15:  **It  is 
a  familiar  rule,  illustrated  by  a  great  throng  of  cases,  that 
one  who  names  a  street  in  a  deed  conveying  a  town  or  city 
lot  is  held  to  mean  a  public  urban  way."  In  Mills  on  Em. 
Domain,  Section  56,  the  author  says:  "Streets  may  be  used 
for  pipes,  <fec.,  and  the  original  compensation  is  supposed  to 
cover  damages  for  all  such  uses,  and,  in  case  of  a  dedication 
of  the  street,  the  owner  is  presumed  to  have  contemplated 
such  a  use."  In  Warren  v.  GrandHaven^  30  Michigan,  28, 
Judge  Cooley  says:  **The  dedication  of  land  to  the  purposes 
of  a  street  must  be  understood  as  made  and  accepted  with 
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the  expectation  that  it  may  be  required  for  other  purposes 
than  those  of  passage  and  travel  merely,  and  that  under  the 
direction  and  control  of  the  public  authorities  it  is  subject  to 
be  appropriated  to  all  the  uses  to  which  village  or  city 
streets  are  usually  devoted,  as  the  wants  or  convenience  of 
the  people  may  render  necessarj^  or  important." 

In  spite  of  our  population  we  have  no  large  cities  and 
therefore  have  fewer  decisions  upon  municipal  questions 
than  some  of  the  younger  and  smaller  States  with  greater 
centres  of  population.  Hence,  authorities  from  other  juris- 
dictions on  these  questions,  as  well  as  those  relating  to  gen- 
eral mercantile  and  corporation  law,  are  of  great  interest 
and  value.  However,  upon  other  principles  of  older  origin 
which  have  long  received  the  earnest  attention  of  the  able 
jurists  who  have  preceded  us,  and  by  repeated  adjudica- 
tions, directlv  or  inferential Iv,  have  become  embodied  in  the 
spirit  of  our  laws  and  the  genius  of  our  people,  we  feel  com- 
pelled to  follow  our  own  decisions,  except  for  the  gravest 
reasons.  The  rapid  development  of  our  civilization,  with 
the  changes  wrought  by  the  increasing  and  concentrating 
wealth  of  the  age,  and  the  wonderful  discoveries  in  the  arts 
and  sciences,  may  force  upon  our  attention  new  principles, 
or  more  often  the  new  application  of  old  principles.  But, 
even  in  such  cases,  we  should  endeavor  to  meet  existing  con- 
ditions rather  by  an  expansion  or  modification  of  the  settled 
policy  of  our  decisions  than  by  any  hasty  reversal  or  total 
change.  Moreover,  the  decisions  of  other  States  are  fre- 
quently so  far  affected  by  local  statutes  as  to  be  of  little 
value  to  us. 

We  think  his  Honor  erred  in  commanding  the  Board  of 
Aldermen  to  appoint  an  arbitrator  in  view  of  the  defend- 
ant's plea  in  bar.  If  the  plaintiff  is  not  entitled  to  recover 
at  all,  and  we  so  hold,  what  is  the  use  of  an  arbitrator? 
We  think  this  comes  under  the  rule  of  reference  under  Tlie 
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Code,  in  which  it  has  been  repeatedly  held  that  where  there 
is  a  plea  in  bar,  no  reference  should  be  ordered  until  the 
plea  is  finally  determined.  Railroad  v.  Morrison,  82  N.  C, 
141;  Neal  v.  Bechiall,  85  N.  C,  299;  Leak  v.  Covington,  95 
N.  C,  193;  Clement  v.  Rogers,  Ibid  250;  Grant  v.  Hughes,  96 
N.  C,  on  p.  191;  Royster  v.  Wright,  118  N.  C,  on  p.  155. 

In  one  respect  this  is  a  case  to  us  of  first  impression.  The 
plaintiff  holds  the  fee  in  the  naked  street  without  a  foot  of 
abutting  property.  So  far  from  there  being  any  allegation 
of  injury  to  the  abutting  owners  (a  question  which  we  are 
not  now  considering)  it  appears  that  the  action  of  the  city, 
of  which  the  plaintiff  complains,  was  taken  for  their  benefit 
and  at  their  request.  The  judgment  of  the  Cburt  below  is 
reversed. 

Reversed. 


J.    L.   WORTH   V.  G.  SIMMONS. 

Action  to  Recover  Land — Tax  Deed — Color  of  Title — Possession 
Under  Color  of  Title — Constructive  Possession — Evidence — 
Possession  of  Grantee  No  Eindeiice  of  Grantor's  Possession 
of  Land  not  Included  in  the  Deed. 

1.  A  description  of  land  in  a  petition  for  partition  as  follows:  "Thirty 
three  or  four  thousand  acres  of  land  situate  in  the  county  of  Surry, 
between  Rockford  and  the  Blue  Ride,"  is  too  vague  and  indefinite 
to  be  nided  by  parol  evidence. 

2  Prior  to  the  Revenue  and  Machinery  Acts  of  1887,  a  SheriflP's  deed  un-' 
der  a  sale  for  taxes  was  (without  other  evidence)  only  color  of  title 
and  not  effective,  unless  aided  by  open,  notorious  and  continuous 
possession  for  the  statutory  period. 

8.  While  the  possession  of  a  tenant  of  a  parcel  of  land  within  a  general 
boundary  of  land  belonging  to  his  lessor,  is  in  law,  the  possession  of 
the  lessor  up  to  the  boundaries  contained  in  the  latter's  deed,  it  is 
different  as  to  the  possession  of  a  purchaser  of  such  parcel,  since  the 
vendee,  while  deriving  title  from  his  vendor,  does  not  hold  possession 
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under  him,  and  his  possession  extends  no  further  than  the  boundaries 
included  in  bis  own  deed. 

4.  Where,  in  the  trial  of  an  action  for  the  recovery  of  a  parcel  of  land  ad- 
mitted to  be  within  a  boundary  described  in  a  tax  deed  executed 
before  1887.  there  was  no  actual  possession  under  such  tax  deed 
shown  by  the  plaintiff,  or  those  under  whom  he  claimed,  deeds  exe- 
cuted by  the  grantee  in  such  tax  deed  and  by  his  heirs  and  by  a 
Commissioner  in  partition  proceedings,  after  the  death  of  such 
grantor,  for  certain  parcels  of  land  admittedly  within  the  boundary 
of  the  tax  deed,  were  inadmissible,  as  well  as  the  possession  of  the 
purchasers  under  such  deeds,  to  show  the  possession  of  plaintiff,  or 
of  those  under  whom  he  claimed,  of  any  part  of  the  tax  deed  bound- 
ary outside  of  the  lauds  included  in  the  deeds  so  offered. 

Civil  action,  tried  before  Norwood^  J.,  and  a  jury  at 
Spring  Term,  1896,  of  Surry  Superior  Court.  At  the  close 
of  the  testimony  (which  is  summarized  in  the  opinion  of  the 
Court)  his  Honor  intimated  that  the  plaintiff  could  not  re- 
cover and  thereupon  the  plaintiff  submitted  to  non-suit  and 
appealed. 

Memri^.  Glmu  &  Manbj  and  A.  E,  HoUon,  for  plaintiff 
(appellant). 

Messrs.  Watson,  Biuion  tt  ]Vafso}iy  for  defendant. 

Fi'RCHEs,  J.:  In  1705  and  1796  one  Gotlieb  Shober 
took  out  grants  from  the  State  covering  over  40,000  acres 
of  land  lying  in  Surry  County.  Soon  thereafter  he  sold  and 
conveyed  this  land  to  Timothy  Pickering.  In  the  year  1 813, 
one  Wright  sold  the  same  for  taxes  and  one  James  McCraw 
J[>ecame  the  purchaser,  and  Wright,  as  Sheriff,  made  him  a 
deed  therefor.  Between  1813  and  1836,  McCraw  sold  and 
conveyed  many  small  tracts  contained  within  the  boundary 
of  the  deed  from  W^ right,  Sheriff,  to  him.  The  said  McC^raw 
died  intestate  in  1836  leaving  him  surviving  William  Mc- 
Craw, Nancy  Boyer,  wife  of  Stephen  Boyer,  Edmund  \\^. 
McCraw,  P^lizabeth  Collett,  wife  of  David  Collett,  of  lawful 
age,  and   Paulina,  Sarah  and  Jacob  McCraw,  minors,  his 
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children  and  only  heirs-at-law.  In  March,  1837,  these  heirs 
filed  an  ex  parte  petition  in  the  Court  of  Ecjuity  of  Surry 
C^ounty,  to  sell  the  lands  of  their  father,  James  McCraw.  In 
said  petition  they  say  **that  they  are  seized  and  possessed  as 
tenants  in'common  of  about  thirty-three  or  four  thousand 
acres  of  land  situate  in  the  Countv  of  Surry,  between  Rock- 
ford  and  the  Blue  Ridge;  that  said  lands  are  very  poor  and 
broken,  without  any  settlements  upon  them;  that  verj-  little 
of  said  lands  are,  in  the  opinion  of  the  petitioners,  fit  for 
cultivation;  that  it  is  true  there  is  here  and  there  a  small 
piece  susceptible  of  improvement." 

Under  this  petition  the  Clerk  and  Master  was  appointed 
a  Commissioner  with  power  to  sell  the  land,  publicly  or 
privately,  under  which  power  he  made  many  sales  of 
small  tracts,  which  he  reported  to  Court  and  they  were 
confirmed. 

This  suit  was  transferred  to  the  Superior  Court  docket  and 
remained  there  until  1889,  during  which  time  various  sales 
and  orders  were  made  thereunder.  In  1889  the  plaintiff, 
John  L.  Worth,  as  Commissioner,  sold  the  residue  of  said 
land  and  David  W.  \\'^oi-th  became  the  purchaser,  and  the 
plaintiff  has  since  become  the  owner  of  whatever  estate  the 
said  David  W.  ac(iuired  by  said  siile.  It  was  shown  that 
the  boundary  contained  in  the  deed  from  Wright,  Sheriff,  to 
James  McCraw  covered  the  land  in  controversy. 

ft 

The  Court  admitted  in  evidence  the  grants  to  Shober,  the 
deed  from  Shober  to  Pickering,  tlie  deed  from  Wright, 
Sheriff,  to  James  McCraw,  the  deeds  made  by  James  McCraw 
to  small  tracts  claimed  to  be  a  part  of  the  land  described  in 
the  deed  of  Wright,  Sheriff,  the  petition  and  proceedings  to 
sell  the  land  for  partition  filed  in  March,  1837,  and  referred 
to  above.  The  plaintiff  then  offered  in  evidence  sundry,  deeds 
made  by  the  CUerk  and  Master  between  1837  and  1892, 
under  this  petition, — objected  to  l)y  defendant  and  excluded. 
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They  were  then  offered  for  the  purpose  of  showing  possession 
under  the  Sherifi*'s  deed,  and  allowed  for  that  purpose. 

The  plaintiff  then  proposed  to  show  by  parol  evidence 
that  the  lands  intended  to  be  described  in  the  bill  of  March, 
1837,  is  the  same  land  as  that  described  in  the  deed  of 
Wright,  Sheriff; — objected  to  and  excluded.  The  plaintiff 
then  introduced  the  amendment,  made  to  the  original  bill 
in  1892;  he  then  offered  the  deed  from  him  as  Commissioner 
to  David  W.  Worth  and  the  vieme  convevances  from  David 
W.  to  the  plaintiff.  He  also  offered  deeds  from  a  part  of 
the  heirs-at-law  of  James  McCraw  to  plaintiff. 

Here,  the  plaintiff  restedj  and  upon  an  intimation  from 
the  Court  that  he  had  not  made  a  case,  submitted  to  a  judg- 
ment of  non-suit  and  appealed. 

In  actionsof  ejectment  the  plaintiff  must  recover  upon  the 
the  strength  of  his  own  title.  There  are  exceptions  to  this 
general  rule,  but  this  case  does  not  fall  within  these  ex- 
ceptions. 

The  defendant  contends  that  there  are  two  fatal  defects  in 
the  plaintiff's  title;  that  the  deed  from  Wright,  Sheriff,  to 
James  McCraw  is  only  a  color  of  title,  and  that  there  has 
been  no  possession  shown  to  ripen  it  into  a  perfect  title;  and 
that  the  doscriivtion  in  the  original  bill,  filed  March,  1837, 
is  so  fatally  defective  as  not  to  support  any  sale  made  there- 
under. 

There  are  but  two  exce])tions  to  evidence — one  to  the 

exclusion  of  deeds  made  by  the  Clerk  and  Master,  not  to  the 
land  in  controversv,  but  to  other  small  tracts  contained  in 
the  boundarv  of  the  Sheriff's  deed.  But  thev  were  offered 
again  for  the  jmrpose  of  showing,  or  tending  to  show,  pos- 
session of  the  land  in  dispute,  and  were  admitted.  So,  it 
would  seem  that  if  there  was  anything  in  this  exception,  it 
was  cured.  And  the  other  exception  is  that  the  plaintiff 
**offered  parol  evidence  for  the  purpose  of  identifying  the 
land  mentioned  in  the  original  bill."     We  do  not  see  any 
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error  in  this  ruling  as  there  is  no  description  at  all  in  the 
bill,  to  be  aided  by  parol.  But  if  there  had  been  error  in 
this  ruling,  it  would  have  been  harmless,  as  the  plaintiff's 
title  was  defective,  and  his  action  must  have  failed  on  other 
grounds. 

At  the  time  of  the  sale  by  Wright  in  1813,  the  Sheriff 
being  the  statutory  agent  of  the  State,  his  acts  are  strictly 
construed.  And  it  devolved  upon  the  purchaser  at  a  tax 
sale  to  show^  that  the  law  had  been  complied  with  in  making 
the  sale.  Arery  v.  Rosey  15  N.  C,  549,  and  cases  cited  under 
this  case  in  Womack's  Digest;  Hays  v.  Hunt^  85  N.  C,  303. 
This  continued  to  be  the  law,  with  very  little  modification, 
Until  1887,  when  the  Legislature  changed  the  nile  of  pre- 
sumptions. And  now  it  is  about  as  hard  to  defeat  a  tax 
title,  as  it  was  before  to  establish  one.  Under  the  law  as  it 
stood  at  that  time,  the  deed  from  Wright,  Sheriff,  to  James 
McCraw,  without  other  evidence  was  no  more  than  color, 
w^hich  might  be  ripened  into  a  title  by  open,  notorious  and 
contiimous  possession  for  seven  years. 

James  McCraw  during  his  life  sold  off  and  conveyed 
manv  small  tracts  included  within  the  l>oundarv  of  the 
Sheriff's  deed,  and  the  Clerk  and  Master  also  sold  and  con- 
veyed many  small  tracts  under  tlie  proceedings  upon  the 
bill  filed  in  1837,  and  this,  the  plaintiff  claims,  is  evidence 
tending  to  prove  possession.  But  this  is  not  so.  Possession 
means,  some  one  on  the  land,  exercising  the  rights  of  do- 
minion and  ownership  over  the  same — some  one  who  is 
liable  to  be  sued  in  ejectment  by  the  owner.  If  McCraw 
had  leased  this  land  to  a  tenant,  though  he  only  occupied 
an  acre,  his  possession  in  law  would  have  extended  to  the 
boundaries  contained  in  the  deed.  And  the  only  ground 
for  claiming  that  the  purchaser's  possession  is  that  of  the 
grantor  is  that  the  purchaser  claims  his  title  under  the 

grantor.     But  this  will  not  do  for  two  reasons:  First,  that 
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while  he  derives  his  title  from  the  grantor,  he  does  not  hold 
possession  under  the  grantor,  nor  does  he  owe  any  duty  to 
the  grantor,  but  holds  possession  in  his  own  right;  and  sec- 
ond, for  the  reason  that  his  possession  is  restricted  to  the 
boundaries  contained  in  his  own  deed.  It  must  therefore 
follow  that  these  deeds,  and  the  possession  of  the  purchasers 
holding  under  their  deeds,  afford  no  evidence  of  possession 
of  land  not  included  in  their  deeds.  Although  Wright's 
deed  w^as  made  in  1813,  it  is  no  better  or  more  effective 
now  than  it  was  when  it  was  made,  as  it  has  not  been  aided 
by  possession.     HuneycuU  v.  Brooks^  116  N.  C,  788. 

But  the  fact«  in  Buffiii  v.  Ovei'by,  105  N.  C,  78,  are  so 
nearly  identical  with  the  tacts  in  this  case,  that  we  feel  we 
have  taken  more  time  in  discussing  this  case  than  we  should 
have  done.     Ruffin  v.  Over  by  is  decisive  of  this  case. 

There  is  no  error  and  the  judgmeJit  of  the  Court  below  is 

affirmed. 

Affirmed- 


MELISSA    HOWELf.    v.   BOARD   OF    COMMLSSIONERS   OF 

YANCEY    COUNTY. 

Action  for  Danuige^ — Death  caused  by  Wrorigful  Act — Widouf 

of  Deceased  Not  Entitled  to  Sve. 

A  widow  havS  no  right  of  action  against  persons  wron^ffully  causing  the 
death  of  her  husband,  the  Statute  {T/ie  Ctfrfc,  Section  149S)  giving  a 
riiiht  of  action  alone  to  the  personal  representative  of  the  person 
killed. 

This  wa«a  civil  action  brought  by  the  plaintiff,  the  widow 
of  Zeb  Howell,  in  her  indiv^idual  capacity,  and  not  as  the 
personal  representative  of  her  deceased  husband,  against  the 
Board  of  Commissioners  of  Yancev  Countv,  to  recover 
damages  for  the  death  of  her  husband,  occasioned  by 
the    alleged    negligence  of   the   defendants  in    permitting 
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the  county  jail  to  become  unclean  and  unhealthy,  thus 
causing  the  death  of  her  husband,  and  heard  before  Norwood, 
J.J  at  Fall  Tenn,  1896,  of  Yancey  Superior  Court,  on  com- 
plaint and  demurrer.  The  demurrer  was  overruled  and 
defendants  appealed. 

Messrs,  J.  S.  Adams  and  Huggiiis  &   Watson,  for  plaintiff. 
Messrs.  McElroy  &  Moore,  for  defendants  (appellants). 

Faircloth,  C.  J.:  Plaintiff  alleges  that  she  is  the  widow 
of  Z.  B.  Howell,  deceased,  who,  she  alleges,  died  by  reason  of 
defendants^  negligence  in  allowing  the  County  jail  to  be  and 
remain  in  an  unhealthy  condition  during  her  husband's 
confinement  therein.  Plaintiff  does  not  sue  as  the  executrix, 
administratrix  or  collector  of  her  husband,  but  sues  in  her 
own  right,  as  the  widow  of  deceased,  and  defendants  demur 
on  that  ground.  At  common  law^  the  injured  party  alone 
could  maintain  an  action  for  damages,  and  in  case  of  death 
from  the  injury,  the  right  of  action  did  not  survive  to  any 
one.  By  Statute  (Cocfc,  1498)  the  personal  representative  of 
the  deceased  is  allowed  to  prosecute  an  action  for  damages 
at  any  time  within  one  year  from  the  death.  The  demurrer 
should  have  been  sustained.  Code  1498;  Best  v.  Kinston, 
106  N.  C,  205. 

We  are  not  informed  as  to  the  truth  of  the  allegations, 
nor  is  it  necessary  that  we  should  be  in  order  to  dispose  of 
this  case;  but,  if  they  are  true,  the  conditions  would  probably 
be  improved  by  invoking  the  aid  of  the  criminal  side  of  the 
docket. 

Judgment  reversed. 
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C.    F.    OSBORNE  v.  CATAWBA  FURNITURE  COMPANY. 
Practice — Appeal  from  Justice^ ^  Court — Notice  of  Appeal. 

Where  a  Justice  of  the  Peace  delayed  rendering  judgment  until  after  the 
trial  and  the  defendant  (the  party  cast)  hearing  of  the  judgment 
served  a  written  notice  of  appeal  on  the  plaintiff  and  the  Justice,  (m 
demand  of  defendant  and  the  payment  of  his  fees,  made  up  the  case 
and  sent  the  same  to  the  Superior  Court  where  it  was  docketed,  it 
was  error  in  the  Judge  below  to  dismiss  the  appeal,  on  motion  of 
the  plaintiff,  upon  the  ground  that  no  formal  notice  of  the  appeal 
was  served  upon  the  Justice  of  the  Peace  and  that  no  notice  of 
appeal  was  given  at  the  trial. 

This  was  a  case  on  appeal  from  a  Justice  of  the  Peace, 
and  heard  before  Greene,  J.,  at  Fall  Term,  1897,  of  McDow- 
ell Superior  Court. 

The  plaintiff  moved  the  Court  to  dismiss  the  appeal,  for 
the  reason  that  there  was  no  notice  of  appeal  served  on  the 
Justice  of  the  Peace,  no  notice  having  been  given  in  open 
Court  before  the  Justice.  The  appearance  of  the  plaintiff 
was  a  special  one  for  the  purpose  of  making  the  motion  to 
dismiss  the  appeal. 

It  appearing  to  the  Court  from  the  records  that  there  was 
no  notice  of  appeal  served  on  the  Justice  of  the  Peace,  and 
no  notice  given  in  open  Court  before  the  Justice  of  the 
Peace,  the  Court  allowed  the  motion  and  dismissed  the 
appeal. 

Mr.  E.  J.  Justice,  for  plaintiff. 

Mr.  P.  J.  Sinclair y  for  defendant  (appellant). 

FuRCHES,  J.:  This  appeal  does  not  present  the  merits  of 
the  controversy  between  the  parties.  The  plaintiff  brought 
an  action  against  the  defendant  before  a  Justice  of  the  Peace. 
The  parties  appeared  at  the  time  and  place  named  in  the 
summons  and  proceeded  to  trial.  The  Justice,  not  being 
ready  at  the  hearing  to  render  his  judgment,  held  the  same 
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under  advisement.  This  he  had  a  right  to  do.  Reeves  v. 
DaviSy  80  Ni>  C,  209.  But  when  he  rendered  his  judgment 
he  should  have  notified  the  parties.  Reeves  v.  Daiis,  supra. 
This  he  did  not  do.  But,  as  is  shown,  the  defendant  against 
whom  the  judgment  was  rendered,  lost  nothing  by  this 
neglect  of  the  Justice  of  the  Peace  who  tried  the  case.  The 
judgment  not  being  rendered  at  the  trial,  no  appeal  was 
taken  then.  But  the  defendant,  finding  out  that  judgment 
had  been  entered  against  it,  caused  a  written  notice  of 
appeal  to  be  served  on  the  plaintiff^'s  attorney  within  less 
than  ten  days  from  the  date  of  the  judgment,  which  it  filed 
with  the  Justice,  and  which  is  returned  with  the  papers  to 
the  Superior  Court. 

The  defendant  also  paid  the  Justice  30  cents,  his  fee,  for  . 
making  out  the  transcript  on  appeal  to  the  Superior  Court; 
whereupon,  the  Justice  made  out  the  case  on  appeal  and 
sent  it  to  the  Superior  Court.  But  when  Court  came  on  to 
be  held  for  McDowell  County,  in  which  the  appeal  was^ 
docketed,  the  plaintiff*  enters  a  '^special  appearance**  and 
moves  to  dismiss  the  appeal  because  the  defendant  had 
served  no  written  notice  of  appeal  upon  the  Justice  who 
tried  the  case. 

Upon  this  state  of  facts,  the  Judge  allowed  the  plaintiff^'s 
motion  and  dismissed  the  appeal.  In  this  ruling  there  is 
error.  The  i)laintiff*  had  notice  of  the  defendant's  appeal, 
so  he  had  no  ground  to  complain.  The  Justice  had  notice, 
though  not  in  writing,  as  the  notice  served  on  the  plaintiff' 
w^as  filed  with  him,  and  the  defendant  had  been  to  him, 
demanded  an  appeal  and  paid  him  his  fee  for  making  up 
and  forwarding  the  transcript  on  appeal  to  the  Su])erior 
Court.  The  magistrate  bv  this  waived  anv  further  or  more 
formal  notice,  and  in  fact  made  up  and  sent  the  appeal  to 
the  Superior  Court.  Then  w^hat  difference  did  it  make  to 
the  plaintiff*,  whether  the  Justice  had  a  written  notice  of 
defendant's  appeal  or  not? 
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The  notices  of  appeals  are  no  part  of  the  case  on  appeal. 
The  notice  to  the  Justice  is  only  for  the  pnirpoj^B  of  getting 
the  case  into  the  Superior  Court,  and  the  purpose  of  this 
notice  was  served  when  the  appeal  got  there.  The  notice 
to  the  appellee  is  only  for  the  purpose  of  informing  him 
that  the  appeal  has  been  taken  so  that  he  may  prepare  for 
trial.  This  the  plaintiff  had,  within  the  time  prescribed  by 
the  Statute.  What  has  he  to  complain  of?  All  the  statutory 
provisions  with  regard  to  appeals  should  be  observed,  so 
that  the  law  may  be  properly  administered.  But  such 
technical  constructions  as  are  contained  in  this  ruling  of  the 
Court  below  would  tend  to  defeat  rather  than  promote  the 
ends  of  justice. 

The  judgment  of  the  Court  below  is  reversed,  and  the 

defendant's  appeal  must  be  restored  to  the  docket  of  the 

Superior  (^ourt  for  trial. 

Error. 


R.   K.   PRESNELL  v.  J.   W.   GARRISON. 

Action  far  Specific  Performance — Bomidaries — Parol  Ev^ideiice 
— Competency — Improper  Objedion — Exclusion  of  Improper 
Evklence  by  the  Court — New  Motion. 

1.  On  the  trial  of  an  action  for  specific  performance  of  a  contract  for  the 
purchase  of  land,  the  defendant  defended  on  the  ground  that,  as  to 
a  part  of  the  land,  plaintiff  had  no  title,  and  plaintiff  testified  that 
he  and  the  owner  of  the  adjoining  tract  (since  deceased)  had  agreed 
on  the  dividing  line  and  according  to  such  agreement  he,  the  plaintiff, 
was  the  owner  of  the  whole  boundary  sold  to  defendant.  No  party 
represented  the  deceas(  d  or  claimed  title  under  him.  The  defendant 
objected  to  the  testimony  on  the  ground  that  it  was  incompetent 
under  Section  590  of  'i/ie  Code.  Held,  that,  while  the  testimony  was 
incompetent  the  objection  that  it  was  so  under  Section  590  of  Tfte 
Code  was  untenable,  the  true  reasons  for  its  incompetency  being  (1) 
that  it  was  res  inter  alios  a^Ja  and  (2)  that  plaintiff  could  not  be 
allowed  to  prove  a  title  to  the  land  by  parol  evidence. 
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2.  While  it  is  the  general  rule  that,  when  a  bad  ground  has  been  assigned 
for  an  objection  tu  testimony  offered  below,  a  good  ground  cannot 
be  assigned  on  the  hearing  of  the  appeal,  yet  it  is  subject  to  the 
exception  that,  where  testimony  is  offered  to  prove  a  fact  which  it 
is  unlawful  to  prove  by  parol,  it  is  the  duty  of  the  Court  to  exclude 
it  without  objection. 

Civil  action  tried  before  Robinson^  J.,  and  a  jury  at 
June,  1897,  (Special)  Term  of  Burke  Superior  Court.  The 
facts  appear  in  the  opinion.  There  was  judgment  for  the 
plaintiff  and  defendant  appealed. 

Mr,  S.  J.  Ervin,  for  plaintiff. 

Mr,  A,  C.  A  eery y  for  defendant  (appellant). 

FuRCHES,  J.:  The  defendant  purchased  a  tract  of  land 
containing  about  forty-five  acres,  from  the  plaintiff  at  the 
price  of  $3140,  paid  a  part  of  the  purchase  money,  gave  his 
notes  for  the  balance  and  took  from  plaintiff  a  bond  for  title, 
when  the  purchase  money  should  be  paid.  The  plaintiff 
brings  this  action  for  the  balance  of  the  unpaicL  purchase 
money,  for  a  specific  perfonnance  of  the  contract,  and  a  sale 
of  the  land  to  satisfv  the  balance  of  the  debt  due. 

The  defendant  answei^  and  admits  the  contract  of  pur- 
chase, the  bond  for  title  when  the  purchase  money  is  paid, 
and  the  execution  of  the  note  sued  on.  But  he  further 
alleges  that  the  plaintiff  has  no  title  to  about  fifteen  acres  of 
said  land  so  purchased,  and  cannot  convey  the  title  to  this 
as  he  contracted  to  do,  and  asks  that  he  be  not  compelled  to 
take  this  defective  title  and  be  made  to  pay  for  the  same. 

To  meet  this  defence  the  plaintiff  went  on  the  witness 
stand  and  testified  that  he  and  one  George  Deal,  the  grantor 
of  one  John  Deal,  and  who  is  now  dead,  agreed  on  a  divid- 
ing line  between  plaintiff  and  said  George;  and,  according  to 
that  agreed  line,  he  was  the  owner  of  the  whole  boundary 
sold  to  defendant.  This  evidence  was  objected  to  by  the  de- 
fendant, as  being  incompetent  under  Section  590  of  The  Code, 
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The  Court  overruled  the  defendant's  objection,  allowed  the 
evidence  and  defendant  excepted. 

This  exception  cannot  be  sustained  under  Section  590  of  The 
Code.  There  was  no  one  representing  the  estate  of  George 
Deal,  as  a  party  to  the  action,  nor  was  there  any  one  claiming 
title  under  him  a  party.  Buim  v.  Todd,  107  N.  C,  266;  Mull  v. 
Maiiin,  85  N.  C,  406.  It  was  incompetent  as  being  ren  inter 
alios  acta.  It  was  also  incompetent  for  the  reason  that  plain- 
tiff could  not  prove  title  to  land  by  a  parol  contract.  But 
plaintiff  contends  that  as  defendant  assigned  a  bad  ground 
for  his  objection  below,  he  cannot  assign  a  good  ground  in 
this  Court,  and  this  seems  to  be  the  general  rule  with  regard 
to  such  objections  to  evidence.  Gidney  v.  MoorCy  86  N.  C, 
484;  Kidder  v.  Mcllhenmj,  81  N.  C,  123.  But  to  this  general 
rule  there  are  some  exceptions,  among  which  is  this:  That 
when  the  law  makes  the  evidence  offered  improj)er  to  prove 
the  fact  for  which  it  is  offered — that  is,  to  prove  a  fact  that 
cannot  be  proved  by  such  evidence — it  becomes  the  duty  of 
the  Court  to  exclude  it,  without  objection.  State  v.  Ballard, 
79  N.  C,  627. 

If  it  be  true  that  the  plaintiff  and  George  Deal,  agreed 
that  the  line  between  them  ran  where  the  plaintiff  testified 
that  they  agreed  that  it  should,  this  agreement  did  not 
cliange  the  line  made  by  their  deeds.  This  agreement  did 
not  give  the  plaintiff  title  to  more  land  than  was  conveyed  to 
him  by  his  deed,  nor  did  it  take  any  land  from  George  Deal 
that  belonged  to  him.  The  law  does  not  allow  the  title  to 
land  to  pass  by  parol  contract.  Buckner  v.  Anderson,  111 
N.  C,  572. 

This  evidence  being  offered  to  prove  a  fact  that  it  was 
unlawful  to  prove  by  parol,  should  not  have  been  allowed, 
although  the  objection  was  put  on  improper  grounds.  State 
V.  Ballard,  79  N.  C.,  627.  The  furthest  the  Court  have 
gone,   so' far  as  we  have  been  able  to  see,  is  to  allow  such 
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agreements  in  evidence,   as  tending  to  locate  the  true  line 
contained  in  a  deed. 

But  we  do  not  underst^md  from  this  record  that  this  testi- 
mony was  offered  for  that  purpose,  but*  for  the  purpose  of 
estopping  George  Deal,  and  those  claiming  under  him,  from 
claiming  title  to  this  fifteen  acres.  The  defendant  is  not 
compelled  to  take  a  defective  title  and  he  should  not  be 
compelled  to  j)ay  for  this  land  until  the  ({uestion  of  title  is 

settled. 

New  trial. 


T.    J.    GILLAM  V.   LIFE  INSURANCE    COMPANY  OF  VIKGINIA. 

Action  for  Maney  Paid  Through  Mistake — ('ourts — Jurindidion 
— Pleading — Referee — A  m  oidmen  t —  Praef  lee. 

1.  Under  the  O^ie,  the  demand  for  relief  in  a  complaint  is  immaterial  and 

the  Court  will  give  any  judgment  justified  by  the  pleadings  and 
proof. 

2.  The  Superior  Court  has  not  original  jurisdiotion  of  an  jK'tion  by  a  stock- 

holder in  an  Insurance  Company  doing  business  as  a  building  and 
loan  association  against  the  company,  to  recover  an  overpayment  of 
interest  on  a  loan  when  the  amount  sought  to  be  recovered  is  less 
than  $200.00. 

3.  In  an  action  to  recover  for  overpayraeat  of  iuU*rest.  nuide  by  mistake, 

recovery  cannot  be  had  for  the  forfeiture  of  double  the  interest  as  a 
penalty  for  u.sury,  since,  upon  the  allegation  of  sucli  overpayment, 
by  mistake,  no  legal  implication  arises  that  the  plaintiff  is  suing  for 
the  forfeiture. 

4.  An  amendment  to  a  complaint,  the  effect  of  which  is  to  confer  and  not 

merely  to  xfioir  juristliction.  will  not  be  permitted;  Jience,  where  the 
amount  sought  to  be  recovered  in  an  acticm  brought  in  the  Superior 
Court  was  not  within  its  juri>diction,  the  plaintiff  cannot  be  allowed 
to  HUiend  his  complaint  by  changing  the  cause  of  action  and  increas- 
ing the  amount  of  the  recovery  prayed  for  so  as  to  bring  it  within 
such  jurisdiction. 

5.  When  to  amend  a  complaint  in  an  action  would  have  the  effect  of  de- 

priving the  defendant  of  the  benefit  of  the  plea  of  the  Statute  of 
Limitations,  which  could  be  used  against  an  original  action,  the 
amendment  will  not  be  allowed. 

121—47 
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Civil  action  begun  on  the  2 Ad  day  of  March,  1895,  and 
heard,  on  exceptions  to  report  of  referee,  at  Fall  Term,  1897, 
of  Burke  Superior  Court  before  Greene,  J. 

The  action  wa.s  tb  recover  the  sum  of  $132.37,  the  excess 
of  interest  alleged  by  plaintiff  to  have  been  paid  to  defend- 
ant under  mistake  and  in  ignorance  of  his  rights.  The  com- 
plaint was,  in  substance,  that  the  plaintiff  in  1891  became  a 
stockholder  in  defendant  company  and  on  August  1st,  1891, 
borrowed  of  the  defendant  $800.00,  for  which  he  gave  his 
bond;  that  on  the  13th  day  of  November,  1894,  he  paid  and 
discharged  said  bond  by  remitting  to  the  defendant  at  its 
home  office  in  Richmond,  Virginia,  the  amount  claimed  by 
defiendant  as  then  due  on  said  bond,  io-mit:  the  sum  of  five 
hundred  and  fifty-eight  dollars  and  tw'enty-two  cents 
($558.22),  **which  amount,  as  plaintiff  is  since  informed  and 
believes,  is  largely  in  excess  of  the  true  amount  then  due 
and  owing  the  defendant,  the  excess  being  one  hundred  and 
thirty-two  dollars  and  thirty-seven  cents  ($132.37)  over  the 
amount  borrowed  with  interest  at  G  per  cent,  per  annum;" 
and  that  said  excess  was  paid  by  the  mistake  and  ignorance 
of  the  plaintiff  as  to  his  rights  under  the  law,  and  not 
covinously  or  knowingly. 

The  complaint  further  states: 

'That  plaintiff  is  advised  and  believes,  and  so  avers,  that 
the  retention  of  the  said  excess  by  defendant  aft^r  its  de- 
mand  by  plaintiff,  which  demand  plaintiff  made  upon  de- 
fendant before  instituting  this  action  and  immediately  upon 
ascertaining  a  knowledge  of  his  rights  under  the  law,  w^as 
against  conscience,  illegal  and  usurious. 

"Wherefore,  plaintiff  prays  judgment  against  tlie  defend- 
ant corporation. 

*'l.  For  the  sum  of  $132.37  with  interest  from  Novem- 
ber 13th  till  paid,  Ac,  and  for  such  other  equitable  relief  as 
the  Court  may  see  fit  to  grant." 
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After  answer  was .  filed,  the  cause  was  referred  to  S.  T. 
Pearson,  Esq.,  to  state  an  account  of  the  matters  in  contro- 
versy and  at  the  hearing  before  the  referee  the  plaintiff^s 
counsel  moved  to  amend  the  coinplaint  b)'  inserting  $296.22 
in  place  of  $132.37  as  the  amount  of  excess  of  interest  paid 
and  to  add  to  the  appropriate  paragraph  the  following: 
**That  the  said  sum  $296.22  so  charged  in  excess  of  the 
legal  rat? of  interest  was  knowingly  and  usuriously  charged 
by  defendant  and  plaintiff  asks  to  recover  double  the  said 
amount  as  penalty,  to-int:  $592.44;  and,  also,  to  amend  the 
prayer  of  the  complaint  by  inserting  **$592.44"  instead  of 
^^$132.37." 

The  defendant  moved  to  dismiss  the  action  upon  the 
ground  that  the  Superior  Court  had  no  jurisdiction,  the 
amount  sued  for  being  less  than  $200  and  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  Referee  in  his  rei)ort  stated  : 

"The  Referee  is  of  opinion  that  the  motion  of  the  defend- 
ant is  well  taken  and  should  be  allowed,  and  that  the  Su- 
perior Court  has  no  jurisdiction,  but  in  as  much  as  the 
motion  was  made  in  the  Superior  Court  before  the  order  of 
reference  was  made,  and  was  not  passed  upon,  I  have  con- 
cluded to  allow  the  motion  to  dismiss,  and  to  refuse  the 
plaintiff's  motion  to  amend  on  the  ground  that  I  have  no 
power  to  grant  either  of  the  amendments  which  would  con- 
fer jurisdiction  ui)on  the  Superior  Court,  but  proceed  to  hear 
the  testimony  and  make  a  full  rei)ort,  so  that  if  I  am  in 
error  as  to  the  jurisdiction,  the  Court  will  have  the  facts 
before  it  to  proceed  to  judgment  without  another  reference." 

The  Referee  then  reported  his  findings  of  facts  one  of 
which  was  that  the  excess  j)aid  by  plaintiff  over  the  amount 
borrowed  with  interest  at  6  per  cent,  was  $191.49,  and 
another  was  that  on  the  14th  day  of  November,  1894,  with 
a  full  knowledge  of  the  facts  as  appears  from  his  letter  of 
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November  13th,  the  plaintiff  acknowledged  satisfaction  of, 
and  released  all  of  his  rights  under  the  endowment  policy 
on  which  the  loan  had  been  made,  and  surrendered  the 
same  for.  cancellation. 

On  hearing  the  exceptions  his  Honor  overruled  the  find- 
ing of  the  Referee  that  the  Superior  (burt  had  no  jurisdic- 
tion of  the  action,  sustained  the  refusal  of  the  Referee  to 
allow  the  amendments  asked  for  by  plaintiff,  and*rendered 
judgment  for  the  plaintiff  for  ^82.98  double  the  amount  of 
the  excess  of  the  debt  and  6  per  cent,  interest  paid  by  plain- 
tiff.    From  this  judgment  the  defendant  appealed. 

Mr.  S.  J.  Erv'my  for  plaintiff. 

Messrs.  Avery  &  Avery,  for  defendant  (appellant). 

Clark,  J.:  It  is  true  that  under  llie  Code  the  demand 
for  relief  is  immaterial  and  the  Court  will  give  any  judg- 
ment justified  by  the  pleadings  and  proof.  Knight  v.  Hough- 
tailing,  85  N.  C,  17;  Stokes  v.  Taylor,  104  N.  C,  394;-i/oorf 
V.  Sudderth,  111  N.  C,  215;  Sams  v.  Price,  119  N.  (\,  572, 
Adams  v.  Hayes,  120  N.  C,  383.  But  upon  inspection 
of  the  complaint  this  action  is  brought  to  recover  an  over- 
payment of  $132.27  of  interest,  alleged  to  have  been  made 
by  mistake  and  ignorance.  The  Referee  correctly  held  that 
there  was  no  original  jurisdiction  of  such  action  in  the  Su- 
perior (^ourt.  Holdm  v.  Warren,  118  N.  C,  326.  The 
plaintiff  then  sought  to  treat  it  as  an  action  to  recover  the 
penalty  for  usury  of  forfeiture  of  double  the  interest  paid. 
Code,  Section  3836,  (now  amended  by  Act  of  1895,  Chapter 
69).  But  upon  an  allegation  of  overpayment  of  interest  by 
mistake,  no  legal  imj)licatioii  arises  that  the  plaintiff  is  suing 
for  the  forfeiture  of  double  the  interest,  and  there  is  nothing 
in  the  complaint  from  which  it  can  be  inferred.  The 
amount  of  interest  paid  is  not  even  stated,  only  the  amount 
of  the  overpayment  which  it  is  claimed  was  paid  by  mistake. 
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In  not  sustaining  the  Referee  and  dismissing  the  action, 
there  was  error. 

The  Referee  properly  refused  leave  to  amend  {Code,  §422) 
so  as  to  charge  a  cause  of  action  for  the  penalty  of  double 
the  interest.  This  being  an  entirely  different  cause  of  action 
and  for  a  different  amount  which  was  within  the  jurisdiction 
of  the  Superior  Court,  such  amendment  would  have  been 
"not  to  show  but  to  confer  jurisdiction"  and  therefore  not 
allowable  even  under  the  present  liberal  system  as  to  amend- 
ments. Clendenin  v.  Tamer,  96  N.  C.,  416;  King  v.  Dud- 
ley, 113  N.  C.,  167.  Besides,  to  liave  allowed  it  might  have 
had  the  effect  to  deprive  the  defendant  of  the  benefit  of  the 
defence  of  the  Statute  of  Limitations  which  could  have  been 
used  against  a  new  action  brought  for  the  avowed  purpose 
of  recovering  the  penalty  for  usuiy  {Roberts  v.  Insurance 
Company,  118  N.  C,  429)  and  for  that  reason  also  the 
amendment  could  not  be  allowed.  Gill'x.  Young,  88  N.  C, 
58;  Henderson  v.  Graham,  84  N.  C,  496;  Cogdell  v.  Exum, 
69  N.  C,  464;  Vhrhtnum  v.  Mitchell,  38  N.  C,  535. 

The  Superior  Court  had  no  original  jurisdiction  of  the 
cause  of  action  stated  in  the  complaint. 

Actioji  dismissed. 


In   Be  ESTATE  OF  ISAAC  BOWMAN,  Deceastd. 

Administration  on  Decedinfs  Estate — Administrators,  Appoint- 
ment of — Power  of  Clerk. 

Where  letters  (>f  administration  are  issued  to  one  person,  who  quah'ties, 
the  power  of  the  Clerk,  in  that  respect,  and  as  to  that  Estate,  are 
exhausted  and  the  substquent  appointment  of  another  person  as  ad- 
ministrator, before  the  first  appoiuiment  is  revoked,  is  void. 

Appeal  by  W.  H.  Quick,  administrator  of  Isaac  Bowman, 
respondent,  from  a  judgment  of  the  Clerk  of  the  Superior  Court 
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of  Union  County,  ordering  that  the  letters  of  administration 
to  him,  on  tlie  estate  of  Isaac  Bowman  be  recalled,  cancelled 
and  revoked,  heard  l)efore  Norwood,  Judge,  in  court-house  in 
Monroe,  on  Saturday,  15th  F'ebruary,  1897. 

His  Honor  sustained  the  ruling  of  the  Clerk,  and  Quick 
appealed.     The  facts  appear  in  the  opinion. 

Mr.   E.    Y.  Webb,  for  plaintiff. 

Mesi^rs.  Adams  ct  Jtrome,  for  defendant  (appellant). 

Montgomery,  J.:  Isaac  Bowman,  a  brakesman  in  the 
employment  of  the  Raleigh  &  Augusta  Railroad  Company, 
was  killed  on  the  28th  of  January,  1896,  while  in  the  dis- 
charge of  his  duties.  On  the  6th  of  March  following  F.  H. 
Whitaker,  the  public  administrator  of  Union  County,  was 
duly  (jualified  by  the  Clerk,  administrator  of  the  decedent. 
The  intestate  left. him  surviving  one  adult  brother,  and 
another  brother  and  a  sister,  who  are  infants  under  twenty- 
one  years  of  age.  The  letters  of  administration  were  grant- 
ed upon  an  application  in  due  form,  and  upon  production 
by  the  a[)plicant  of  a  i)aper  writing  purporting  to  be  the  re- 
nunciation of  the  mother  and  adult  brotlier  of  the  right  to 
qualify  as  administratrix  or  administrator.  The  paper  was 
in  due  form  and  witnessed  by  A.  B.  Horn,  a  deputy  sheriff 
of  the  countv.  On  tlie  27th  of  March,  three  weeks  after  the 
qualification  of  Whitaker,  the  resi)ondent  W.  H.  Quick, 
applied  for  lettere  of  administration  on  the  same  estate,  upon 
a  paper  purporting  to  be  the  written  renunciation  of  the 
mother;  and  ten  days  thereafter '  lettei's  of  administration 
were  issued  to  Quick.  On  the  day  of  application  for  letters 
of  administration  by  Quick,  ten  days  before  his  l)ond  was 
executed  and  filed  and  l)efore  he  had  been  qualified  as  ad- 
ministrator, he  states  in  his  affidavit  filed  in  this  case,  that 
the  Clerk  *'did  issue  to  affiant  a  subpcjena  against  the  Rail- 
road Company,  by  which  decedent  was  killed,  together  with 
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subjxBnas  for  witnesses  in  the  ease:"  and  before  two  weeks 
had  passed  he  had  made  an  alleged  settlement  with  the 
railroad  company  as  to  the  damages  which  might  have  been 
recovered  by  the  administrator  of  the  decedent,  on  the  basis 
of  three  hundred  and  fifty  dollars,  retiiining  out  of  the  same 
one  hundred  and  seventy-five  dollai-s  for  his  services  as  at- 
torney at  law,  had  paid  the  balance  to  pei-sons  entitled  to  it, 
including  the  two  infant  children  and  had  filed  what  he 
calls  his  final  account.  It  is  difficult  to  read  these  admitted 
facts  and  repress  some  criticism  of  the  conduct  of  the  ( 'lerk 
and  of  the  attorney  at  law,  Mr.  Quick:  but  we  do  refrain 
and  pass  at  once  to  the  question  involved.  Was  the  action 
of  the  Clerk  in  granting  letters  of  administration  to  Quick 
void?  We  answer,  Yes.  Everything  appears  to  be  regular 
in  the  })roceedings  in  which  the  petitioner  Wliitaker  was 
appointed  administrator.  When  he  afterwards  undertook 
to  appoint  Quick  administrator,  the  (lerk  had  exhausted 
his  power  in  the  granting  of  the  letters  of  administration  to 
the  petitioner  Whitaker.  He  had  no  power  to  grant  letters 
upon  the  estate  to  any  other  person  under  any  conditions 
while  the  letters  issued  to  Whitaker  were  unrevoked.  Hy- 
man  v.  GaHkiiis,  5th  Iredell,  267.  The  law  could  not  toler- 
ate such  a  condition  of  things  as  would  ensue  if  the  Clerk 
could  appoint  subsequent  administrators  letiving  the  letters 
of  former  ones  unrevoked:  nor  will  it  permit  suits  at  law 
raising  the  issue  of  fact  to  be  tried  between  two  rival  admin- 
istrators as  to  which  one  of  them  is  entitled  to  the  office.  If 
the  first  letters  had  been  fraudulently  [)rocured,  or  if  they 
have  been  issued  to  the  wrong  i)erson,  the  remedy  is  at  hand 
— a  motion  to  remove — and  then,  upon  that  being  done,  to 
have  (jualified  the  person  entitled  to  administer.  That  was 
the  course  which  should  have  been  pursued  in  this  case. 
The  next  of  kin  in  this  matter  have  lost  their  dav,  and  the 
public  administrator,  the  petitioner,  has  (}ualified  according 
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to  law.  What  course  he  intends  to  pursue  is  not  for  us  to 
say,  but  it  is  tolx?  presumed  that,  if  the  fact  be  as  he  affirms 
in  his  affidavit  that  the  railroad  authorities  i>iade  the  settle- 
raent  with  Quick,  treating  with  him  as  the  administrator, 
after  they  had  had  notice  that  the  petitioner  had  qualified 
as  administrator  of  the  decedent  estate,  had  entered  upon  his 
duties  and  had  advertised  for  creditoi-s  according  to  law,  he 
will  take  steps  to  look  into  that  settlement  as  well  as  to  the 
charge  made  by  (Juick  for  his  services  as  attorney,  at  least 
so  far  as  the  infant  children  are  concerned. 

We  need  not  discuss  the  particulars  of  the  alleged  irregu- 
larities and  errors  in  the  proceedings,  either  of  his  Honor  or 
of  the  Clerk,  for  they  are  immaterial  when  considered  in  the 
view  of  the  law  which  we  have  taken. 

The  judgment  of  his  Honor  affirming  that  of  the  Clerk 
dechiring  letter's  of  administration  issued  to  Quick  to  Ik?  void 
and  to  be  revoked,  is  affirmed. 

Affirmed. 


STATE   ex    rol   J.   G.   SHENNONHOUSE   v.  J.    S.    WITHERS   AND 

THE   BOARD   OF  COMMISSIONERS   OF 

MECKLENBURG  COUNTY. 

Action  in  ydtnrc  of  Quo  Warranto — Office  of  Cotton  Weiglter 
— Election  at  Joint  Meetiny  of  7\vo  ^Separate  Bodies — 
Majority  Vote  of  Members  Present — Leave  of  Attorney 
General  to  Relator  to  Sue — Demand  on  Occupant  of  Office 
for  PosHcsaion  of  Office. 

1.  Where,  bef«>re  tlie  trial  of  the  action,  a  rehitor  obtained  the  consent  of 
tlie  Attornej"  General  to  prosecute  the  same  in  his  nann*,  and  pro- 
perly indemnified  the  State  aj^ainst  the  cost  and  expense  of  the 
action,  it  is  imrr.aterial  that  such  consent  was  not  applied  for  and 
obtained  before  the  issuance  of  the  summons. 
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2.  Where,  by  aStatute  (Ch.  30,  Private  Acts  of  1885)  it  was  made  the  duty 

of  the  Mayor  and  Board  of  Aldermen  of  the  City  of  Charlotte  and 
the  County  Commissioners  of  Mecklenburg  County,  in  joint  session 
and  presided  over  by  the  Mayor  of  the  City,  on  the  first  Monday  in 
September  of  each  year,  to  elect  a  cotton  weigher  for  said  City,  the 
fact  that  the  meeting  of  the  Mayor  and  Board  of  Aldermen  on  such 
day  was  not  a  regular  meeting  of  the  Board  does  not  invalidate  the 
action  of  such  meeting,  since  it  was  the  duty  of  the  Mayor  to  convene 
the  Board  of  AWermen  in  special  session  on  the  day  fixed  by  the 
Statute  for  such  election. 

3.  The  failure  of  one   member  of  a   Board  of  Aldermen,  consisting  of 

twelve  members,  to  attend  a  meeting  of  the  Board  does  not  invali- 
date the  action  taken  at  such  meeting  by  the  other  Aldermen. 

4.  It  is  not  necessarv  that  one  who  claims  an  office  shall  make  a  demand 

upon  the  occupant  for  its  surrender  before  bringing  his  action  to 
recover  it.  especially  when  the  incumbent  claims  the  right  to  the 
office-and  its  emoluments, 

5.  Where  the  power  of  appointment  to  an  office  is  conferred  by  Statute 

upon  two  or  more  bodies  and  no  provision  for  a  quorum  is  made, 
nor  is  it  provided  that  they  shall  act  separately,  tlie  rule  is  that  all 
the  members  of  all  the  bodies  must  meet  together  for  consultation, 
or  all  must  be  notified  m  to  meet,  and  thereupon,  if  the  majority  of 
those  present  constitute  a  majority  of  all  the  members  of  all  the 
bodies,  they  may  proceed  to  make  the  appointment 

6.  Chapter  30,  Private  Actsof  1885,  provides  that   'the  Mayor  and  Boaid  of 

Aldermen  of  the  City  of  Charlotte  and  the  County  Commissioners  of 
the  County  of  Mecklenburg,  in  joint  session  and  presided  over  by 
the  Mayor  of  the  City,  on  the  first  Monday  in  September  1885  and 
every  year  thereafter,  shall  elect  one  Cotton  weigher  for  the  City  of 
Charlotte,'*  The  Act  does  not  prescribe  tlu?  quorum  or  whether  a 
majority  shall  govern  or  place  any  check  or  limitation  in  favor  of 
the  members  of  either  Board  or  of  the  component  parts  of  either  Board. 
The  Mayor  and  eleven  out  of  the  twelve  mem  ers  of  the  Board  of 
Aldermen  convened  on  the  first  Monday  of  September  1897  in  the 
City  Hall  (where  the  previous  joint  meetings  had  been  held)  and 
sent  a  communication  and  notice  to  the  Board  of  C'ounty  Commis- 
sioners (composed  of  three  members  and  then  in  session  at  the  Court 
House)  to  the  effect  that  tjie  Mayor  and  B  )ard  of  Aldermen  were 
then  in  session,  in  the  City  Hall,  in  pursuance  of  the  Act  of  1885, 
for  the  purpose  of  electing  a  cotton  weigher  and  that,  although  the 
previous  annual  joint  meetings  for  such  purpose  had  been  held  in 
Ihe  City  Hall,  the  Board  of  Aldermen  would  meet  at  any  other  place 
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the  Board  of  CommissioDers  might  prefer  and  indicate.  The  Board 
of  Commissioners  having  declined  U)  attend  on  the  ground  that  one 
of  the  Aldermen  was  absent  from  the  City  and  that  there  was  no 
regular  or  called  meeting  of  the  Mayor  and  Boa.d  of  Aldermen  then 
in  session,  the  Mayor  and  the  eleven  Aldermen  proceeded  to  the 
election  of  a  cotton  weigher,  whereupon  S  ,  having  received  seven 
of  the  eleven  votes  was  declared  elect<Ki:  Held,  in  an  xction  by  S  to 
recover  the  office  from  W.,  the  incumbent,  and  for  a  mandamus  to 
compel  the  Board  of  Commissioners  to  indiict  him  into  office,  that 
the  election  of  the  relator  was  valid  notwithstanding  the  absence  of 
the  Board  of  Commissioners  from  the  meeting. 

Civil  action  for  the  recovery  of  the  office  of  cotton 
weigher  for  the  City  of  Charlotte,  brought  by  the  relator 
against  the  defendants  and  tried  before  Hoke,  J,,  and  a  jury 
at  Fall  Tenn,  1897,  of  MECKLENBrRo  Superior  Court  on  an 
agreed  statement  of  facts  (which  are  summarized  in  the 
opinion  of  Montgomery,  J.)  U[)on  the  facts  agreed,  his 
Honor  directed  the  jury  to  answer  the  issues  *'no,"  and  gave 
judgment  against  the  plaintiff  who  aj)pealed. 

Mess^rii.  Jone.'i  &  Toilet  and  (hhornc,  Mdxurll  &  KreranSy 
for  plaintiff  (appellant). 

Messrs.  Biincell,  Walkrr  ct  Canshr  and  Clarhon  d'  DulSy 
for  defendants. 

Montgomery,  J.:.  The  first  Section  of  Chapter  30  of  the 
Private  Laws  of  1885,  provides  for  the  election  of  a  cotton 
weigher  for  the  City  of  Charlotte  in  the  following  language: 
**That  the  Mayor  and  Board  of  Aldermen  of  tlie  Citv  of 
Charlotte,  and  the  Countv  Commissioners  for  the  Countv  of 
Mecklenburg  in  joint  session,  and  presided  over  by  the 
Mayor  of  the  City,  on  the  first  Monday  in  September,  one 
thousand  eight  hundred  and  eighty  four,  and  every  j^ear 
thereafter,  shall  elect  one  cotton  weigher  for  the  City  of 
Charlotte  .  .  ."  At  eleven  o'clock  a.  m.  on  the  1st  Mondav 
in  Septeml)er  of  the  present  year  eleven  of  the  twelve 
members  of  the  Board  of  Aldermen  met  with  the  Mavor  in 
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the  City  Hall,  in  the  Hall  of  the  Board  of  Aldermen,  and 
the  Mayor  sent  and  had  delivered  to  the  Chairman  of  the 
Board  of  Commissioners,  composed  of  three  members,  that 
Board  being  in  regular  session,  a  communication  and  notice 
to  the  effect  that  the  Board  of  Aldermen  were  then  in 
session,  in  the  City  Hall,  in  pursuance  of  the  Statute  of  1885 
for  the  purpose  of  electing  a  cotton  weigher  for  the  City  of 
Charlott*".  Jt  was  further  stated  in  the  communication  that 
the  joint  meetings  of  the  two  bodies  for  the  election  of  a 
cotton  weigher  had  heretofore  been  held  in  the  City  Hall, 
but  that  if  the  Board  of  Commissioners  should  prefer,  the 
Board  of  Aldermen  would  meet  with  them  at  any  place  the 
Commissioners  might  indicate.  The  Commissioners  in  reply 
sent  a  verbal  message  to  the  Mayor  and  Aldermen  declining 
to  meet  them,  alleging  as  a  reason  for  the  declination  "that 
one  of  the  twelve  Aldermen  was  absent  from  the  Citv  of 
Charlotte  and  that  there  was  no  regular  or  called  meeting  of 
the  Mayor  and  Board  of  Aldermen  then  in  session,  and 
suggesting  that  the  two  Boards  should  have  a  joint  meeting 
for  the  purpose  of  electing  a  cotton  weigher  on  the  2()th  day  of 
September  at  an  hour  and  place  to  be  designated  and  agreed 
upon."  l^pon  receiving  the  message  from  the  Board  of 
County  Commissioners,  the  Mayor  and  eleven  Aldermen 
proceeded  to  the  election  of  a  cotton  weigher,  in  which 
election  seven  of  the  Aldermen  voted  for  the  plaintiff  and 
four  of  them  for  the  defendant  for  that  place,  and  the  Mayor 
declared  the  plaintiff  elected.  The  plaintiff  at  the  proper 
time  executed  and  tendered  to  the  Board  of  Commissioners 
a  bond  in  proper  form  and  with  sufficient  sureties,  which 
which  was  declined  without  examination  or  inspection,  the 
members  of  the  Board  stating  that  they  had  been  advised 
that  the  plaintiff  had  not  been  legally  elected  cotton  weigher. 
There  was  one  of  the  Aldermen  absent  from  the  town  at 
the  time  of  the  election.     The  plaintiff,  before  he  brought 
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this  action,  made  no  demand  on  the  defendant,  the  present 
incumbent,  for  the  place  and  had  taken  no  oath  of  office, 
and  at  the  commencement  of  the  action  did  not  have  the 
consent  of  the  Attorney  (jeneral  to  bring  the  action  but  has 
since  obtained  from  that  officer  a  paper  writing  ratifying  and 
approving  the  bringing  of  the  action. 

His  Honor  charged  the  jury  that  they  should  find  the 
first  issue,  *ls  the  relator  of  plaintiff  of  right  entitled  to  the 
office  of  cotton  weigher  in  the  City  of  Charlotte?"  No;  and 
the  second  issue,  '*Have  the  Board  of  Commissioners  wrong- 
fully refused  to  take  bond  of  relator  of  plaintiff  as  cotton 
w'eigher  and  to  induct  him  into  his  office?"  No.  The 
defendant's  objection  that  the  action  was  brought  without 
the  consent  of  the  Attorney  (ieneral  is  without  force,  since 
it  appears  that  the  consent  of  that  officer  was  obtained  before 
the  trial  of  the  action.  The  application  to  the  Attorney 
<ieneral  to  bring  such  an  action  could  not  have  been  refused, 
and  no  harm  has  been  done  in  this  case,  for  the  i)laintiff 
has  given  satisfactory  security  to  indemnify  the  State  against 
all  cost  and  expenses  which  may  accrue  in  consequence  of 
bringing  the  action.  The  plaintiff's  action  in  this  respect  is 
analagous  to  that  of  a  suitor  who  should  procure  a  summons 
to  be  issued  by  the  Clerk  without  giving  the  bond  required 
bv  Section  209  of  The  Code,  and  who  afterwards  and  before 
trial  filed  the  bond  required  by  the  Statute.  Rii^ell  v. 
Saunders,  48  N.  C.,  432;  McMillan  v.  Baker,  92  N.  C,  110. 

The  obiection  bv  the  defendant  that  the  dav  on  which 
the  Mayor  and  Board  of  Aldermen  met  was  not  a  regular 
meeting  of  the  Board,  is  of  no  consequence.  The  Act  of 
1885  made  the  first  day  of  September  the  day  for  the 
election  of  cotton  weighers  of  Charlotte,  and  it  was  the  duty 
of  the  Mayor  to  convene  the  Board  of  Aldermen  in  special 
session  for  that  purpose.  That  day,  too,  doubtless  was 
named  bv  the  General  Assemblv  for  the  convenience  of  the 
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Commissioners,  it  being  their  regular  monthly  meeting  day. 

Nor  is  there  any  more  force  in  the  objection  that  one 
member  of  a  Board  of  Aldermen,  out  of  twelve,   was  out  of 
place.     The    law   surely    does  not   contemplate   that   the 
failure  of  one  member  of  a  Board  consisting  of  twelve,  to 
attend  a  business  meeting  would  be  fatal  to  its  action. 

Another  objection  on  the  part  of  the  defendant  was  that 
the  plaintiff  made  no  demand  upon  the  defendant  for  the 
office.  No  demand  was  necessary.  In  the  language  of  the 
opinion  in  Heath  v.  Morgan,  117  N.  C,  504,  '*the  reason 
why  a  demand  in  any  case  is  required  is  that  the  defendant 
may  surrender  the  property  without  the  trouble  and  cost  of  . 
a  suit,  and  when  it  appears  as  in  this  action  that  defendant 
still  claims  the  right  to  hold  the  property,  no  demand  is 
necessary.^* 

The  main  question  in  the  case  is  w^hether  it  was  necessary 
to  the  validity  of  the  plaintiffs  election  that  the  Board  of 
Commissioners  as  an  organized  body  should  have  partici- 
pated in  the  meeting  of  the  first  of  September,  w^hen  the 
seven  Aldermen  cast  their  ballot  for  him.  It  was  conceded 
by  the  counsel  of  the  plaintiff  in  the  argument  here  that 
under  the  law  as  it  is  in  P^ngland  the  presence  of  the  Board 
of  Commissioners  at  some  stage  of  the  proceedings  would 
have  been  necessarv.  But  thev  contended  that  such  oucht 
not  to  be  the  rule  here,  on  general  principles,  and  that  it 
has  also  been  displaced  by  a  statutory  one.  Code,  Section 
3765,  sub  Sec.  2.  That  section  is  in  the  following  language: 
**A11  w^ords  purporting  to  give  a  joint  authority  to  three  or 
more  public  officers  or  other  persons  shall  be  construed  as 
rivine:  such  authoritv  to  a  majoritv  of  such  officers  or  other 
persons,  unless  it  shall  be  otherwise  expressly  declared  in 
the  law  giving  the  authority."  j 

We  have  arrived  at  the  conclusion  that  the  English  mle  I 

on  this  question  should  not  prevail  in  North  Carolina,   as  j 

being  inconsistent  with  the  genius  of  our  institutions.     The  | 
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English  adjudications  are  based  on  that  people's  idea  of  the 
nature  and  character  of  their  municipal  corporations,  and 
was  adopted  by  them  in  imitation  of  their  form  of  govern- 
ment. It  is  well  said  in  Whitehead  v.  People,  26  Wend.  643, 
that  *The  loyal  subjects  of  the  British  Crown  (in  their  view 
of  corporations)  discover  a  government  within  a  government, 
and  amuse  themselves  by  drawing  analogies  between  their 
constitution  and  that  of  their  own  boasted  Empire.  In  the 
Mayor  they  think  thej'  see  their  sovereign,  in  the  Aldermen 
the  House  of  Lords,  and  in  the  commonaltv  the  House  of 
Commons,  and  they  are  pleased  to  think  that,  as  a  valid 
law  requires  the  concurrence  of  the  Crown  and  l)oth  Houses 
of  Parliament,  so  these  branches  of  the  little  Empire  must 
all  be  present  and  act,  or  else  their  doings  are  void."  But 
with  us  these  corporations  are  created  for  practical  business 
purposes  and  to  carry  out  the  intentions  of  our  people — the 
intentions  of  a  people  who  govern  themselves  in  respect  to 
that  part  of  the  government  committed  to  their  jurisdiction. 
The  Act  of  1885  authorizing  this  election  provides  for  a 
joint  meeting  of  the  Board  of  Aldermen  and  County  Com- 
missioners to  be  presided  over  by  the  Mayor.  There  is 
nothing  in  the  statute  which  fixes  the  rule  of  a  quorum,  nor 
does  it  provide  whether  a  majority  should  govern,  nor  is 
there  a  word  placing  any  check  or  limitation  in  favor  of  the 
members  of  either  Board  or  of  the  component  parts  of  either 
Board.  The  contemplated  meeting  is  one  in  which  all  the 
individuals  of  each  Board  are  blended  without  order  in  one 
joint  body,  and  nothing  is  dependent  upon  the  concurrent 
action  of  each  Board.  The  Board  of  Commissioners  is  not 
^  even  authorized  by  the  statute  to  participate  in  the  organi- 
zation of  the  meeting,  for  its  presiding  officer  is  fixed  under 
the  terms  of  the  statute.  The  Board  of  Commissioners  had 
a  sufficient  notice  of  the  meeting  sent  to  them  by  the  Mayor, 
apprising  them  of  the  meeting  provided  for  under  the 
statute,  and   of  the   place  where   the  meetings   had   been 
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usually  held  for  years.  The  notice  contained  tlie  further 
statement  that,  if  the  usual  place  of  meeting  was  not  agree- 
able to  the  Commissioners,  the  Commissioners  might  indicate 
the  place.  The  reasons  a&signed  by  the  Commissioners  for 
their  refusal  to  comj)ly  with  the  law  were  no  reasons.  By 
their  conduct  thev  intended  a  deliberate  refusal  on  their 
part  to  comply  with  the  law — a  law  as  clear  as  light,  a  law 
that  admitted  of  no  two  constructions  and  which  was 
enacted  for  the  i)uq)ose  of  having  carried  out  one  of  the 
fundamental  ideas  of  our  system  of  government,  the  right 
of  the  people  to  choose  their  own  officei's  at  stated  periods 
and  providing  a  means  against  perpetuities  in  office.  Can 
it  be  seriously  thought  that  our  laws  would  permit  this 
Board  of  Commissioners  bv  its  wilfid  refusal  to  attend  this 
meeting,  after  having  received  proper  notice,  to  thwart  this 
act  of  legislation  and  thereby  enable  the  present  incumbent 
to  hold  over,  thereby  creating  confusion  in  public  affairs 
and  shocking  the  common  sense  of  justice  of  our  |)eople?  If 
we  were  without  precedent  in  this  matter  we  would  be  com- 
pelled to  take  the  view  we  have  taken  of  this  case  for  the 
reasons  assigned.  But  we  are  not  without  precedent.  In 
Throop  on  Public  Officers,  Section  116,  the  following 
doctrine  is  announced:  "Where  the  power  of  appointment 
to  an  office  is  conferred  by  statute  upon  two  or  more  bodies, 
and  no  provision  for  a  quorum  is  made,  nor  is  it  provided 
that  they  shall  act  separately,  the  rule  is  that  all  the  mem- 
bers of  all  the  bodies  nmst  meet  together  for  consultation, 
or  all  rnust  be  notified  so  to  meet,  and  thereupon  if  the 
majority  of  those  present  constitute  a  majority  of  all  the 
members  of  all  the  bodies,  they  may  proceed  to  make  the 
appointment."  And  in  tlie  case  of  People  v.  Walker,  24 
Barb.  304,  the  statute  in  New  York  being  in  substance  like 
the  provisions  in  our  Act  of  1885  as  to  the  manner  of  meet- 
ing of  the  Boards,  the  principal  announced  in  Throop, 
supra,  is  affirmed. 
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There  was  error  in  the  instructions  of  the  (*ourt  tothe 
jury,  and  but  for  the  verdict  of  the  jury  we  would  reverse 
the  judgment  and    give  judgment  for  the  plaintiff. 

New  trial. 


T.    H.  GAITHER  v.  HASCALL-RICHAKDS    STEAM  GENERATOR 

COMPANY. 

Lease  of  Bn ilding  —  Warranty —  Trial — In^itrnctionH —  T \r(Uct 

of  Jury,  TmpeaelnnetU  of, 

1.  The  law,  in  leases,  does  not  imply  any  wairanty  as  to  the  quality  or 

condition  of  the  leased  premises. 

2.  Where,  in  the  trial   of  an  action  for  the  rental  of  buildings  which  the 

lessee  had  abandoned  for  the  alleged  reason  that,  on  account  of  the 
rising  of  water  in^  the  basement,  the  condition  of  the  premises  endan- 
gered the  health  of  defendant's  agents  and  employees,  and  thatplaili- 
tiflf  was  aware  of  but  concealed  the  defe(tt  fn)m  defendant's  agent, 
who  contracted  the  lease,  the  trial  Judge  instructed  the  Jury  that,  if 
they  should  not  believe  that  the  condition  of  the  basement  became 
a  nuisance,  they  should  find  for  the  plaintifif;  Held,  that  such  in- 
struction was  not  objectionable  as  including  the  submission  of  a 
question  of  law  to  the  jury  when  it  was  preceded  in  the  charge  by 
the  statement  that,  if  the  basement  became  wet  and  its  condition  in- 
jurious to  the  health  of  the  occupants  of  the  building,  then  it  was,  in 
law,  a  nuisance 

3.  Where  a  jury  retired  at  11  a.  m..  to  consider  of   their  verdict,    which 

was  returned  at  3  p.  m.,  such  verdict  cannot  be  impeached  because 
the  Sheriflf  declined  to  give  them  refreshments,  except  water,  until 
they  agreed  on  a  verdict,  or  until  the  Judge  should  tell  him  to  take 
them  to  dinner 

Civil  action,  tried  before  Brtnvn,  ,/.,  and  a  jury  at  March 
Term,  1(S97,  of  Mecklenburg  Superior  Court,  on  appeal 
from  the  Court  of  a  Justice  of  the  Peace.  There  was  a  ver- 
diet  for  the  plaintiff  and  the  defendant  appealed  from  the 
judgment  thereon  for  the  reasons  assigned  in  the  opinion  of 
the  Court. 

Mr.  11.  W.  Harris,  for  appellant. 
Mei<i<rii.  Clarhou  (t*  I)ul.%  for  a])pellee. 


/ 
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Faircloth,  i\  J.:  On  July  1,  1896,  the  plaintiff  let  to 
the  defendant  the  first  floor  and  basement  of  a  certain  build- 
ing at  an  agreed  price  for  one  year.  The  basement  was 
then  dry  and  in  good  condition.  The  defendant  alleges 
that,  in  September  and  October  next,  water  arose  in  the  base- 
ment floor  and  its  condition  '^became  such  as  to  injure  and 
endanger  the  health  of  the  defendant's  agent  and  employees 
who  worked  on  the  floor  above;"  that  plaintitt'  knew  the 
basement  had  been  a  wet  cellar  but  concealed  this  serious 
defect  from  the  defendant's  agent.  The  defendant  aban- 
doned the  premises  on  October  31,  1890,  and  refused  to  pay 
rent  any  longer,  for  whicli  this  action  is  brought.  Each 
party  introduced  evidence  to  show  the  condition  of  the 
cellar  before,  at  and  after  the  date  of  the  lease,  and  the 
jury  rendered  a  verdict  in  favor  of  the  plaintifl'.  His  Honor 
instructed  the  jury  as  follows: 

"If  the  jury  find  from  the  evidence  that  the  basement 

had,  before  the  execution  of  the  lease,  been  a  wet  cellar  and 

the  plaintiff'  knew  this  fact  but  fraudulently  concealed  it 

from  defendant  at  the  time  of  making  the  contract,  and 

that  the  basement  afterwards  became  wet  and  its  condition 

injurious  to  the  health  of  defendant  and  its  agents — in  other 

words  a  nuisance — ^and  that  defendant^  through  reasonable 

fears  of  injury  to  health,  abandoned  the  premises  on   that 

account,  then  defendant  would  not  be  liable  for  rent,  and 

the  jury  should  answer  the  issue  **No."     But,  if  the  jurv^ 

should  not  find  from  the  evidence  that  the  basement  had 

been  a  wet  cellar  before,  or  that  plaintitt'  had  knowledge  of 

it  and  concealed  it  from  the  defendant,  or,  if  they  should  not 

believe  that  the  condition  of  the  basement  became  a  nuisance 

or  that  defendant  left  the  premises  through  reasonable  fears 

of  injury  to  health,  but  on  some  other  account,  then  they 

should  answer  the  issue  "Yes,"  and,  in  that  event  should 

find  what  amount  is  due."     Defendant  moved  for  a  new 
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trial  on  the  grounds:  1.  That  the  Court  erred  in  using  the 
word  nuisance  as  set  forth  above  in  that  portion  of  the 
charge  which  is  made  a  part  of  the  case.  2.  That  while  the 
jury  were  considering  the  verdict  the  officer  in  charge  of 
the  jury,  without  any  order  from  the  Clerk,  denied  them 
any  refreshments,  except  water,  for  a  long  time  and,  in  an- 
swer to  their  recjuests  for  dinner,  informed  them  a  number 
of  times  that  they  would  have  to  wait  until  they  agreed  on 
a  verdict,  whereby  the  jury  were  induced  to  consent  to  a 
verdict. 

The  first  exception  is  that  the  Court  submitte<l  a  ques- 
tion of  law  to  the  jury,  when  in  the  latter  part  of  the  charge 
he  told  them  **or  if  vou  should  not  believe  that  the  condi- 
tion  of  the  basement  became  a  nuisance/'  This  would  seem 
so,  but  for  the  previous  part  of  the  charge  where  he  told  the 
jurj^  that  if  the  basement  became  wet  and  its  condition 
injurious  to  the  health  of  the  defendant  and  its  agents,  then 
it  was  in  law  a  nuisance.  The  condition  of  the  basement 
w^as  the  fact  for  the  jury  to  find,  and  when  it  was  found  by 
the  jury  the  Judge  announced  the  law  accordingly.  There 
was  no  express  warranty  as  to  the  condition  of  the  cellar 
and  the  law,  in  leases,  does  not  imply  any  warranty  as  to 
the  quality  or  condition  of  the  leased  premises.  Taylor  on 
Landlord  and  Tenant,  Section  381. 

The  jury  retired  at  11  o'clock,  a.  m.,  and  rendered  their 

verdict  at  3  p.  m.     In  the  meantime  they  were  in  charge 

of  the  Sheriff,    who  declined  to  give   them   refreshments, 

except  water,  and  told  them  they  must  wait  until   they 

agreed  on  a  verdict,  or  until  the  Judge  told  him  to  take 

them  to  dinner.     This  matter  is  regulated    by    The   Code, 

Section  1730,  and  Chapt-er  44,  Acts  1889;  and  we  see  nothing 

in  the  conduct  of  the  Sheriff  prejudicial  to  the  defendant's 

rights. 

Affirmed. 
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WEATHERS  &  (  ROWDER  v.  J    S    BORDERS  and  wife. 

Mechanic's  Lien — ManHed  Woman — Charge  an  Separate  Estate. 

The  separate  estate  of  a  married  woman  is  not  subject  to  a  lien  for  labor 
done  or  materials  furnished  for  its  improvement  under  a  verbal  con- 
tract of  herself  and  husband. 

Civil  action,  begun  in  the  Court  of  a  Justice  of  the  Peace 
to  enforce  a  mechaiiic\s  and  laborer^s  lien  and  heard  on  ap- 
peal before  Nanvood,  J.,  at  Spring  Term,  1897,  of  Cleve- 
land Superior  Court.  The  facts  are  stated  in  the  opinion 
of  the  Court.  From  the  judgment  dismissing  the  action  as 
to  the  feme  defendant  the  plaintiff's  appealed. 

Messrs.  Webb  &  Webb  for  plaintiffs  (appellants.) 
No  counsel  contra. 

Faircloth,  C.  J.:  Defendant  and  her  husband  con- 
tracted with  plaintiffs  verbally,  to  have  a  house  built  on  her 
land  and  materials  furnished  for  the  building.  The  house 
was  built  and  paid  for  except  $37.81.  Defendants,  alleging 
that  bad  work  was  done  and  inferior  material  used,  refused  to 
pay  the  balance.  Plaintiff's  sue  for  balance  and  ask  to  have 
their  judgment  declared  a  lien  on  the  house  and  lot.  This 
is  the  only  (question.  Plaintiff's  admitted  the  contract  was 
not  in  waiting  and  thereupon  his  Honor  held  that  they 
could  not  recover  on  their  own  showing  and  adjudged  that 
the  feme  defendant  go  without  day  and  that  plaintiffs  have 
judgment  against  the  husband  for  the  balance.  Plaintiffij 
appealed  from  that  part  of  the  judgment  dismissing  the  ac- 
tion as  to  the  feme  defendant. 

It  has  already  been  held  that  a  wife  cannot  subject  her 
land  or  separate  interest  therein,  in  any  way,  except  by  a 
regular  conveyance  executed  as  required  by  the  Statute,  and 
then  the  intent  to  charge  her  separate  estate  must  appear  on 
the  face  of  the  instrument  creating  the  liability. 
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She  may  charge  her  personal  estate  by  herself  or  by  an 
agent,  for  her  necessary  personal  expenses,  or  for  the  sup- 
port of  her  family,  or  to  pay  her  ante-nuptial  debts,  without 
the  written  assent  of  her  husband,  and  may  make  him  her 
agent  to  manage  her  separate  estate.  Code^  Section  1826; 
Thompson  v.  Taylor,  110  N.'  C,  70;  Loan  Assocmtion  v.  Black, 
119  N.  C,  323;  Bazemme  v.  Mountain,  121  N.  C,  at  the 
present  Term. 

She  cannot  ratify  a  void  contract.  See  second  case  cited 
mpra.     No  error.     Judgment  affirmed. 

Affirmed. 


B.  J.   EDWARDS  et  al.  \.  W.    W.    PHIFER. 

Trial —  Evidence  — Irrelevant    Testimony —  Hannless  Enor — 

Charge  of  Trial  Judge — Verdict 

1.  Although  testimony,  which  does  not  prove,  or  tend  to  prove  the  con- 

tention of  either  party  to  an  action,  is  irrelevant  and  should  prop- 
erly be  excluded,  yet  its  admission  is  harmless  error. 

2.  The  fact  that,  in  the  trial  of  an  action,one  party  happens  to  get  the  ben- 

efit of  the  testimony  not  strictly  competent,  does  not  justify  the  ad- 
mission of  incompetent  evidence  for  the  benefit  of  the  other  party 
(C/teek  V.   WatMon,  90  N.  C.  302,  disapproved). 

3.  When  the  substance  of  a  party's  prayer  for  instruction  is  given  in  the 

charge  by  the  trial  Judge,  it  is  not  necessary  that  the  exact  language 
of  the  prayer  should  be  followed. 

4  Where,  in  the  trial  of  an  action  by  the  vendee  of  land  against  the  vendor 
to  recover  the  difference  between  $782.  the  contract  price  of  the 
land,  as  plaintiff  alleged,  and  the  value  of  ten  shares  of  stock  in  a 
Building  and  f.oan  Association  which,  as  defendant  alleged,  the 
plaintiff  subscribed  for  and  assigned  to  him  and  agreed  to  keep  up 
until  maturity,  and  for  which  defendant  received  < 1. 000  at  its  ma- 
turity,  the  issues  were  :  (I)  "What  was  the  purchase  price  of  the 
property  under  the  terms  of  the  contract  ?"  and  (2)  "Is  the  defend- 
ant indebted  to  plaintiff?  If  so,  in  what  amount?"  ;  and  the  jury 
responded  to  the  first  issue  **Ten  paid  up  shares  in  Building  and 
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Loan,  and  plaintiff  was  only  to  be  made  to  pay  therefor  f782;"  and 
to  the  second  issue  the  response  was  "Thirteen  dollars  and  interest;" 
Held,  that  the  verdict  was  an  explicit  finding  that  the  contract  price 
of  the  land  was  ten  shares  of  stock  as  contended  for  hy  defendant, 
and  plaintiff  cannot  complain  of  the  inconsistent  finding,  in  response 
to  the  second  issue,  in  her  favor. 

Civil  action  tried  before  Hoke,  J.,  and  a  jury,  at  Fall 
Term,  1897,  of  Mecklenburg  Superior  Court.  The  facts 
appear  in  the  opinion.  The  plaintiff  objected  to  the  find- 
ings of  the  jury-  as  inconsistent  and  irresponsive  and  as  not 
warranted  by  the  pleadings  and  evidence,  and  appealed 
from  the  judgment  thereon. 

Memrs.  Oaborne,  Maxwell  &  Keeram,  for  plaintiff  (appellant.) 
Me,m'f(.  Jones  &  Tilleft  and  Geo.  E.  Wilson^  for  defendant. 

FuRCHi-^^  J. :  The  feme  plaintiff  bought  a  house  and  lot  in 
the  Citv  of  Charlotte  from  the  defendant.  The  deed  has  been 
made  and  there  is  no  dispute  about  the  title.  The  only 
controversy  is  as  to  the  price  of  the  house  and  lot.  The 
plaintiff  claims  that  it  was  $782,  while  the  defendant  claims 
that  it  was  ten  shares  of  paid  up  Building  and  Loan  Stock 
of  the  nominal  value  of  $100  each,  making  in  the  aggregate 
$1,000.  The  plaintiff  not  having  the  ready  money  to  buy 
the  property,  it  was  agreed  that  the  price,  whatever  it  may 
have  been,  was  to  be  paid  through  the  Building  and  Loan 
Association.  For  this  purpose  the  plaintiff  subscribed  for 
ten  shares  which  she  afterwards  assigned,  on  the  books  of 
the  company,  to  the  defendant.  The  plaintiff  kept  the 
weekly  dues  paid  on  these  ten  shares  of  stock,  until  it  ma- 
tured in  189H,  and  the  defendant  receii)ted  for  and  drew  the 
money  due  thereon,  $1,000. 

The  plaintiff  contends  that  only  $782  of  the  money  drawn 
by  the  defendant  from  the  Building  and  Ijf)an  Association 
belonged  to  the  defendant,  and  this  action  is  brought  to 
recover  the  difference  between  $782  and  $1,000. 
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The  plaintiff  swore  that  the  contract  price  was  $782  and 
introduced  other  evidence  tending  to  corroborate  her;  while 
the  defendant  sw^ore  that  the  contract  price  was  ten  paid  up 
shares  of  stock  of  the  nominal  value  of  $100  each  in  the 
Building  and  Loan  Association,  and  introduced  other  evi- 
dence tending  to  sustain  him. 

During  the  trial  the  plaintiff  introduced  evidence  as  to 
the  value  of  the  property — as  to  what  the  lot  unimproved 
was  worth,  and  also  as  to  the  cost  of  putting  the  house  on 
it,  said  to  be  about  $650.  And  defendant,  over  the  objection 
of  plaintiff,  was  allowed  to  prove  by  an  officer  of  the  Associa- 
tion that  plaintiff,  in  fact,  paid  into  the  Association  on  this 
stock  $795,  and  the  balance,  making  the  $1,000,  was  paid 
from  the  dividends  due  on  said  stock. 

The  plaintiff  claims  that  the  admission  of  this  evidence 
was  error,  and  that  she  has  been  prejudiced  thereby;  while 
the  defendant  claims  that  it  was  not  error;  and  if  it  was 
error,  it  was  justified  by  the  incompetent  evidence  introduced 
by  the  plaintiff  as  to  the  value  of  the  house  and  lot — in 
other  words  that  'Vhonors  are  easy,"  and  cites  Cheek  v.  Wat- 
son,  90  N.  C,  302,  to  sustain  this  contention.  It  does  not 
seem  to  us  that  Check  v.  Watsan  can  be  sustained  by  prece- 
dent or  authority,  and  this  ruling  of  the  Court  does  not 
meet  our  approval.  But  it  does  not  seem  to  us  that  the 
correctness  of  the  judgment  of  the  Court  depends  on  this 
ruling  of  the  Court. 

This  evidence  was  irrelevant,  as  it  did  not  prove,  nor 
tend  to  prove,  any  issue  before  the  Court.  It  did  not  tend 
to  prove  the  plaintiffs  contention  that  the  price  of  the 
property  was  $782,  nor  did  it  tend  to  prove  the  defendant's 
contention  that  the  price  was  ten  paid  up  shares  of  stock 
in  the  Building  and  Loan  Association.  In  other  words, 
it  did  not  prove  or  tend  to  prove  the  contract,  as  con- 
tended by  either  party,   and  should  have  been    excluded, 
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Short.  V.  Yelverton,  at  this  term.  As  to  whether  it  tended 
to  disprove  the  plaintiff's  contention  that  the  contract  price 
was  $782  is  not  before  us,  as  the  defendant  did  not  appeal. 
But  as  we  fail  to  see  how  it  could  have  tended  to  prove  that 
the  contract  price  was  ten  paid  up  shares  of  stock  of  $100 
each  in  the  Building  and  Ijoan  Association,  it  was  harmless 
error.  In  fact,  the  same  thing  had  been  proved  by  the 
defendant's  testimony,  just  before,  without' objection  on  the 
part  of  the  plaintiff. 

The  Court  did  not  read  several  of  the  prayers  of  the  plain- 
tiff for  instructions,  while  the  Court  remarked  that  they 
were  good  law,  and  the  plaintiff  excepted  to  this.  This 
exception  would  be  well  taken  but  for  the  fact  that  the 
substance  of  the  plaintiffs  prayers  are  given  in  the  charge 
of  the  Court,  and  it  was  not  necessary  that  they  should  l>e 
in  the  language  of  the  p'rayers.  Pattermn  v.  Mclver,  90  N. 
C,  493;  Brink  v.  Black,  77  N.  C,  59;  Stats  v.  Hurgrave,  103 
N.  C,  328. 

It  is  contended  by  the  plaintiff  that  the  verdict  is  irregu- 
lar, uncertain,  and  not  responsive  to  the  contention  of  either 
plaintiff  or  defendant,  and  that  the  (.'ourt  committed  an 
error  in  allowing  such  a  verdict  to  be  rendered,  and  in 
going  to  judgment  thereon.  It  is  true  that  $795  is  not  in 
accordance  with  the  contention  of  either  party,  nor  does  it 
seem  to  be  sustained  by  the  evidence.  But  this  is  not  the 
verdict  of  the  jury  upon  the  issue  submitted  as  to  what  was 
the  contract.  The  issues  submitted  to  the  jury  were  as 
follows: 

1;  *'What  was  the  purchase  price  of  the  property  under 
the  terms  of  the  contract?  Ans.,  ten  paid  up  shares  in 
Building  and  Loan,  and  plaintiff  was  only  to  be  made  to 
pay  therefor  $782." 

2.  **Are  the  defendants  indebted  to  the  plaintiff,  if  so  in 
what  amount?    Ans.  $13.00  with  interest  from  March,  1896/* 
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So  it  is  seen  that  the  jury  explicitly  found  that  the  con- 
tract j)rice  was  ten  paid  up  shares  of  stock  in  the  Building 
and  I^oan  Association — adding  what  was  unnecessary  and 
sui'plusage,  for  which  she  "was  only  to  pay  $782."  If  thej' 
had  stoi)ped  with  this  issue,  the  plaintiff  would  have  been 
entitled  to  nothing.  It  is  the  second  issue  that  contains  the 
erroneous  finding  of  $13.00  in  favor  of  the  plaintiff.  While 
the  defendant  would  have  had  grounds  to  complain  of  this 
finding,  we  do  not  see  how  the  plaintiff  can  complain,  as  it 
is  in  her  favor. 

It  may  be  that  the  defendant  got  the  advantage  in  the 
trade — ^got  more  for  the  property  than  it  was  worth.  But 
if  this  he  so,  it  is  not  a  matter  that  we  can  remedv. 

Affirmed. 


W.    H.    SAMS   V.  PRICE,    WELCH   &   CO. 

Practice — Aittcndcil   (\ntijflaihf — Xeiv  Cause  of  Action — Statute 

af  Limitations. 

Where  plaiutiff  8ued  for  tlie  price  of  "sawed  timber"  aud  afierwards  filed 
an  amended  complaint  alleging  that  one  M  sold  to  defendants  a 
"lot  of  logs"  and  that  it  was  agreed  between  plaintiff  and  M  and 
the  defendants  that  plaintiff  should  be  paid  a  certain  sum  from  the 
sale  of  one  half  thereof:  JlrUi,  that  the  cause  «»f  action  was  changed 
by  such  amended  complaint  and  the  defendants  had  a  right  to  set  up 
in  their  answer  thereto  any  and  all  legal  defences,  including  the 
Statute  of  Limitations,  just  as  if  the  action  had  been  commenced  at 
the  date  of  the  amended  complaint. 

Civil  action  tried  hefore  Norwood,  ./.,  and  a  jury  at  Fall 
Term,  1897,  of  Madison  Superior  Court.  The  facts  appear 
in  the  opinion.  There  was  a  judgment  for  defendants,  on 
the  verdict,  and  plaintiff  appealed. 

Messrs.  (jiidgcr,  Pritch^ird  &  Eollin.\  for  plaintiff  (ap])ellant). 
3//'.  (ico.  A.  tShnford,  for  defendants. 
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Montgomery,  J.:  In  the  original  complaint  the  plain- 
tiffs cause  of  action  was  based  on  a  sale  and  delivery  to  the 
defendants ' of  a  lot  of  mwed  timber  at  the  agreed  price  of 
$401. 54.  After  the  testimony  had  been  concluded  the 
Judge  allowed  the  plaintiff  to  amend  his  complaint.  The 
amendment  was  an  allegation  that  one  McLean  sold  to  the 
defendant's  a  lot  of  logs  and  agreed  with  the  defendants  that 
out  of  the  money  which  might  arise  from  the  sale  of  one 
half  of  the  lumber  to  he  cut  from  the  logs  they  would  pay 
to  the  plaintiff  $401.54;  that  defendants  and  McLean  and 
the  plaintiff  agreed  to  this  arrangement,  and  that  defend- 
ants received  the  lumlxM*  and  have  refused  to  pay  to  the 
plaintiff  the  $401.54.  The  defendants  denied  the  allegation 
contained  in  the  amended  complaint  and  pleaded  the  Statute 
of  Limitations  to  it.     The  following  issues  were  submitted: 

1.  Are  the  defendants  indebted  to  the  plaintiff,  if  so  how 
much? 

2.  Did  the  plaintiff's  cause  of  action  alleged  in  his 
amended  complaint  accrue  more  than  three  years  before  the 
filing  of  said  amended  complaint? 

His  Honor  charged  the  jury  that  the  plaintiff  had  offered 
no  evidence  which  thev  could  consider  in  their  answer  to 
the  first  issue  upon  the  allegations  made  in  the  original 
€omi)laint,  and  that  if  more  than  three  years  had  elapsed 
next  preceding  the  filing  of  the  amended  complaint  they 
should  find  the  second  issue,  yes.  There  Wiis  no  error  in 
the  charge  of  his  Honor. 

We  have  examined  the  testimony  offered  in  the  case,  and 
none  of  it  was  relevant  to  the  allegations  of  the  original 
complaint.  The  amended  complaint  was  filed  in  August, 
1897,  and  the  testimony  of  the  plaintiff  was  tliat  the  contract 
declared  upon  in  the  amended  complaint  was  made  in 
October,  1893.     The  cause  of  action  set  out  in  tire  amended 
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complaint  was  entirely  different  from  the  one  embraced  in 
the  original  complaint.  There  was  a  change  of  subject 
matter  of  controversy  and  other  parties  were  brought  in. 
The  defendants  therefore,  had  the  right  in  their  answ'er  to 
the  amended  complaint  to  set  up  any  and  all  legal  defences 
that  were  open  to  them  just  as  if  the  action  had  been  com- 
menced at  the  date  of  the  amended  complaint.  Gill  v. 
Yaung,  88  N.  C.,  58;  HrMer  v.  Mnllen,  107  N.  C,  724. 

The  answer  to  the  first  issue  was  $375  and  to  the  second^ 
Yes,  and  judgment  was  rendered  against  the  plaintiff. 

Affirmed, 


COMMISSIONERS  OF  STANLY    (  OUNTY    v.  I.    W.  SNUGGS, 

Treasurer. 

Invalid  Statute — Const  it  iitionality  of  Statute  Authorizing  Crea- 

m 

tion  of  Debt  and  Levy  of  Taxes — Mandatory  Requirements  of 
Constitution  as  to  Parage  of  Statutes — Journals  as  Evidence 
— Power  of  County  to  Issue  Bonds  under  The  C^tde,  Sectimi 
1996,  in  Aid  of  Railroad  Not  Begun  at  Date  of  The  Condi- 
tution — Purchasers  of  Municipal  Bonds,  Duty  of 

I.  Section  14,  Article  2.  of  the  Constitution  providing  tliat  no  law  shall  be 
passed  to  raise  money  on  the  credit  of  the  State  or  to  pledge  the 
faith  of  the  State,  directly  or  indirectly,  for  the  payment  of  any 
debt,  or  to  impose  any  tax  upon  the  people  of  the  S'ate,  or  to  allow 
the  counties,  cities  <  r  towns  to  do  so  unless  the  bill  for  the  purpose 
shall  have  been  read  three  several  times  in  each  house  of  the  General 
Assembly  and  passed  three  sever  <1  readings,  which  readings  shall 
have  been  on  three  diflferent  days,  and  agreed  to  bv  each  House 
respectively,  and  unless  the  f/euK  aud  naj/ft  on  the  second  and  third 
readintis  of  the  bill  shall  have b-en  entered  on  the  "Journal"  is  man- 
datory. 

2  In  the  trial  of  an  action  to  declare  invalid  bonds  of  a  Couutv  iSvSued  in 
pursuance  of  the  authority  of  an  act  of  the  G-  neral  Assembly,  it  is 
competent  to  intoduce  in  evidence  the  Journal  of  the  House  or  Sen- 
ate to  show  that  such  Act  was  not  passed  in  conformity  with  the 
requirements  of   the  Constitutior,   and  when  such  Journal  shows. 
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affirmatively  tliat  the  act  authorizing  the  creatioa  of  the  indebted- 
ness, or  the  imposition  of  a  tax,  was  not  passed  with  the  formalities 
required  by  Seciion  14,  Article  2,  of  the  Constitution,  such  Journal 
is  conclusive  as  against  not  only  a  printed  statute  published  by 
authority  of  law,  but  also  against  a  duly  enrolled  act.  and  such  act 
is  invalid  so  far  as  it  attempts  to  confer  the  power  of  creating  a  debt 
or  levying  a  tax.  {Bunk  v.  Comwigirioners,  119  N.  C,  214,  followed 
and  Carry    Cok<\  116  N   C,  223,  distinguished.) 

8.  A  C«  unty  has  iHrfpowj  r,  under  Section  1990  et.  seq.  of  T/te  Cttde  and  an 
affirmative  vote  of  the  qualified  voters  of  the  County,  to  issue  bonds 
and  levy  a  tax  for  their  payment  in  aid  of  a  railroad  not  begun  be- 
fore the  adoption  of  the  Constitution  of  1868. 

4.  It  is  incumbent  upon  the  purchasers  of  State.  County  and  municipal 
bonds  to  ascertain  whether  the  authority  to  issue  them  has  been 
granted  according  to  the  requirements  of  the  Constitution 

Faircloth,  C.  J.,  dissents,  arguendo. 

Civil  action  commenced  in  the  Superior  Court  of  Stanly 
County  to  enjoin  the  ])ayment  of  the  interest  on  certain  bonds 
issued  bv  Stanlv  Countv  in  aid  of  the  Yadkin  Railroad  Com- 

••V  I. 

pany  and  heard  on  the  return  of  the  motion  to  show  cause, 
(fee,  before  Coble,  J.,  at  Chambers.  From  an  order  contin- 
uing the  injunction  to  the  hearing  the  defendant  appealed. 

Messrs.  A.  C.  Avery,  D.  Schenek,  Jr.,  and  Shepard  &  Bus- 
bee,  for  plaintiffs. 

Messrs.  Long  &  Long  and  Battle  &  Mordeeai,  for  defendant 
(appellant). 

MoNTGOMERV,  J.:  Oil  the  15th  of  August,  1<S89,  at  an 
election  held  in  Stanly  County,  a  majority  of  the  voters  of 
the  County  cast  their  ballots  in  favor  of  subscription  to  the 
capital  stock  of  The  Yadkin  Railroad  Company  to  the 
amount  of  One  Hundred  Thousand  Dollars.  Bonds  of  the 
County  to  that  amount  were  issued  in  payment  of  the  sub- 
scription and  delivered  to  the  President  of  the  Comj)any. 
The  animal  interest  has  been  paid  regularly  except  that 
accruing  on  the  first  of  July,  1897,  which  has  been  collected 
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and  is  now  in  the  hands  of  the  defendant,  who  is  the  treas- 
urer of  tlie  County,  and  who  is  about  to  pay  it  to  the  holders 
of  the  coupons.  The  plaintiffs,  tax  payers  of  the  County 
and  the  Board  of  Commissioners,  bring  this  action  alleging 
that  the  Acts  of  1870-71,  Chapter  236,  and  the  Acts  of 
1887,  Chapter  183,  under  which  the  commissioners  attempt- 
ed to  act  and  under  which  the  election  was  held,  were  void 
for  the  reason  that  they  were  not  passed  as  required  by  Sec- 
tion 14  of  Article  II  of  the  Constitution,  and  that  the  bonds 
were  therefore  illegally  issued,  and  they  pray  that  the  Treas- 
urer of  the  County,  the  defendant,  be  perpetually  enjoined 
from  paying  the  sum  now  in  his  hands  or  any  other  sums 
which  mav  hereafter  come  into  his  hands  to  the  holders  of 
the  coupons.  The  matter  was  heard  before  Coble,  Judge, 
and  the  restraining  order  theretofore  granted  was  continued 
and  the  defendant  enjoined  from  paying  out  the  money  in 
his  hands  until  the  final  hearing  of  the  case. 

The  act  of  incorporation  of  the  Yadkin  Railroad  Com- 
pany, Chapter  23(5  of  the  Laws  enacted  by  the  General  As- 
sembly of  North  Carolina  at  its  session  of  1870-71,  in  its 
fourth  section,  made  i)rovision  for  subscription  to  l)e  made 
to  the  capital  stock  of  the  comi)any  by  any  County  along 
the  line  of  the  road  to  such  amount  as  a  majority  of  the 
County  Commissioners  might  determine,  subject  to  the 
approval  of  the  (qualified  voters  of  the  County,  the  Com- 
missioners, in  order  to  pay  the  subscriptions,  being  empow- 
ered to  issue  bonds  for  that  purpose  and  to  levy  taxes  to 
pay  t lie  bonds  and  interest  upon  them.  Section  4  of  the 
Act  of  Incorporation  was  amended  by  Chapter  183  of  the 
Laws  of  1887,  the  amendment  extending  the  privilege  of 
subscribing  for  stock  of  the  company  to  the  towns  and  cities 
and  townships  along  the  line  of  the  road  and  requiring  the 
subscriptions  to  be  a})proved  by  a  majority  of  the  qualified 
voters  of  such  cities,  towns  and  townships,  and  providing 
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further  that  bonds  should  be  issued  in  payment  of  said  sub- 
scription and  taxes  levied  to  pay  the  same,  principal  and 
interest,  according  to  the  tenns  and  conditions  of  said  bonds, 
and  that  the  board  of  commissioners  of  the  County  should 
issue  the  bonds  and  levy  the  taxes  tct  pay  the  township  sub- 
scriptions. Section  14  of  Article  II  of  the  Constitution 
ordains  that  '*No  law  shall  be  passed  to  raise  money  on  the 
credit  of  the  State  or  to  pledge  the  faith  of  the  State,  directly 
or  indirectly,  for  the  payment  of  any  debt,  or  to  impose  any 
tax  upon  the  people  of  the  State,  or  to  allow  the  Counties,, 
cities  or  towns  to  do  so,  unless  the  bill  for  the  purpose  shall 
have  been  read  three  several  times  in  each  House  of  the 
General  Assembly,  and  passed  three  several  readings,  which 
readings  shall  have  been  on  three  different  days,  and  agreed 
to  by  each  House  respectively,  and  unless  the  yeas  and  nays, 
on  the  second  and  third  reading  of  the  bill  shall  have  been 
entered  on  the  Journal." 

The  plaintiffs  were  allowed  to  produce  copies  of  the  House 
Journal  certified  to  by  the  Secretary  of  State,  to  show  that 
-the  above  mentioned  Acts  were  not  passed  by  the  General 
Assembly  in  accordance  with  the  requirements  of  the  Con- 
stitution. That  Journal  showed  that  the  bill  which  became 
Chapter  236  of  the  Laws  of  1870-'71  was  introduced  on  the 
31st  of  March,  1871,  and  referred  to  the  committee  on  in- 
ternal Improvements;  that  it  was  reported  favorably  on  the 
next  day,  and  that  on  the  3rd  of  April,  two  days  after  its 
introduction,  it  passed  its  second  and  third  readings,  and 
that  there  was  no  entry  of  the  veas  and  nays  on  either  of 
its  readings.  From  that  Journal  it  appears  that  the  bill 
which  was  enacted  into  Chapter  183  of  the  Laws  of  1887 
passed  its  second  reading  on  February  26  and  that  the  yeas 
and  nays  were  called  on  that  reading  and  entered  on  the 
Journal;  that  the  bill  passed  its  third  reading  on  the  28th  of 
February  but  the  yeas  and  navs  were  not  entered  on  the 
journal  on  that  reading. . 
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We  are  of  the  opinion  that  it  was  competent  to  introduce 
the  House  Journal  as  proof  that  the  Acts  referred  to  were 
not  passed  according  to  the  requirements  of  the  Constitution, 
and  they  established  that  fact.  That  provision  of  the  Con- 
stitution (Section  14  of  Article  H)  is  mandator}^  as  we  have 
decided  in  Bank  v.  Comrnimoners,  119  N.  C,  214.  It  is  the 
protection  which  the  people,  in  convention,  have  thrown 
around  themselves  for  the  benefit  of  the  minoritv  as  well  as 
of  the  majority.  The  object  of  the  provision  was  t^  prevent 
hasty  and  ill-advised  legislation  by  means  of  which  the 
people  might  be  deprived  of  their  property  not  for  the  ordi- 
narj'  expenses  of  government  but,  by  special  taxation,  for 
enterprises  ostensibly  in  the  name  of  the  public  good,  but 
which  might  prove  sources  of  individual  injustice  and  in- 
jury'. When  indebtedne&s  of  the  kind  mentioned  in  the  pro- 
vision is  sought  to  be  incurred,  the  people  have  said  in  that 
provision  that  their  legislative  body,  whenever  considering 
the  propriety  of  authorizing  it,  shall  be  not  only  careful  but 
deliberate;  that  the  bill  shall  be  read  three  several  time&and 
pass  three  several  readings,  and  that  no  two  readings  of  the 
bill  shall  be  had  on  the  same  day,  and  that  the  names  of 
the  legislators  who  vote  on  the  question  shall  be  known  to 
the  people  in  the  enrollment  of  their  names  on  the  Journal. 
It  is  a  reasonable  requirement,  too,  and  especially  serviceable 
to  those  who  are  property  holders  and  tax-payers,  and  the 
information  is  easy  to  be  had  by  all  who  may  be  interested, 
for  Section  16  of  the  same  Article  of  the  Constitution  ordains 
that  each  House  shall  keep  a  Journal  of  its  proceedings 
which  shall  be  printed  and  made  public  immediately  after 
the  adjournment  of  the  (leneral  Assembly. 

Therefore,  it  is  clear  that  in  legislation  in  reference  to 
raising  money  on  the  credit  of  the  State  or  pledging  its  faith, 
to  the  ])ayment  of  debt,  or  imposing  any  tax  on  the  people 
of  the  State,  or  allowing  the  Counties,  cities,  or  towns  to  do 
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80,  the  Constitution  itself  ordains  that  such  legislation  is 
void  unless  the  bills  have  passed  three  separate  readings,  on 
three  different  days,  and  unless  the  yeas  and  nays  on  the 
second  and  third  readings  shall  have  been  entered  on  the 
Journal.  The  bill  may,  in  point  of  fact,  have  been  read 
three  several  times  and  on  three  different  days,  and  the 
yeas  and  nays  may  have  teen  actually  called  on  the  second 
and  third  readings  and  the  presiding  officers  may  have  cer- 
tified thereto,  and  yet,  if  the  entry  of  the  yeas  and  nays  is 
not  actually  made  on  the  Journal,  the  Constitution  speaking 
with  absolute  clearness  savs  that  the  failure  of  such  entry  is 
absolutely  fa^tal  to  the  validity  of  the  Act.  The  entry',  showing 
who  voted  on  the  bill  and  how  they  voted,  must  he  made 
before  the  bill  can  ever  l>ecome  a  law.  The  Constitution 
does  not  allow  the  certificate  of  the  presiding  officers  or  any 
other  power  to  cure  such  an  omission.  The  certificate  of 
these  officers  will  be  taken  as  conclusive  of  the  several  read- 
ings in  ordinary  legislation,  even  if  it  could  l>e  made  to 
appear  that  the  journals  were  silent  in  reference  thereto,  be- 
cause, in  ordinary  legislation,  the  directions  of  the  Constitu- 
tion are  not  a  condition  precedent  to  the  validity  of  the  Act. 
But,  in  that  class  of  legislation,  the  purpose  of  which  is  to 
legislate  under  Section  14  of  Article  II  of  the  Constitution,  a 
literal  compliance  with  the  language  of  that  Section  is  a 
condition  j)recedent  and  one  which  must  be  performed  in 
its  entirety  before  the  bill  can  ever  become  a  law.  This  point, 
however,  has  been  so  recently  and  so  thoroughly  discussed 
in  the  case  of  Bank  v.  Onnmimaners,  supra^  that  it  will  be 
unprofitable  to  enter  into  another  protracted  discussion  of  it 
here.  The  authorities  there  cited  are  numerous  and  most  of 
them  directly  in  point. 

This  case  is  clearly  to  be  distinguished  from  that  of  CVz?t 
V.  Coke,  116  N.  C,  223,  and  the  difference  cannot  be  point- 
ed out  more  clearly  than  was  done  by  Clark,  J.,  who  deliv- 
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ered  the  opinioix  in  Bank  v.  ComnimionerSy  supra,  in  the  fol- 
lowing language:  "This  case  has  no  analogy  to  Carry.  Coke, 
116  N.  C,  223.  That  merely  holds  that  when  an  Act  is 
certified  t^)  by  the  si>eakers  as  having  been  ratified  it  is  con- 
clusive of  the  fact  that  it  was  read  three  several  times  in 
each  House  and  ratified.  Const.  Art.  II,  Sec.  23.  And  so 
it  is  here;  the  certificate*  of  the  speakers  is  conclusive  that 
this  Act  passed  three  several  readings  in  each  House  and 
was  ratified.  The  certificate  goes  no  further.  It  does  not 
certify  that  this  Act  wjis  read  on  three  several  days  in  each 
House  and  that  the  veas  and  nays  were  entered  on  the  Jour- 
nals.  The  Journals  were  in  evidence  and  showeil  aftirma- 
tively  the  contrary.  The  people  had  the  power  to  protect 
themselves  by  re(|uiring  in  the  organic  law  something  fur- 
ther as  to  Acts  authorizing  the  creation  of  bonded  indebted- 
ness by  the  State  and  its  Counties,  cities-and  towns,  than  the 
fact  certified  to  by  the  speakers  of  three  readings  in  each 
House  and  ratification:  This  organic  provision  plainly  re- 
quires for  the  validity  of  this  class  of  legislation  in  addition 
to  the  certificates  of  the  speakers,  which  is  sufficient  for  ordi- 
nary legislation,  the  entry  of  the  yeas  and  nays  on  the  Jour- 
nals on  the  second  and  third  readings  in  each  House.  It  is 
provided  that  such  laws  are  **no  laws"  /.  e,,  are  void  unless 
the  bill  for  the  purpose  shall  have  been  read  three  several 
times  in  each  House  of  the  (general  Assembly  and  passed 
three  several  readings,  which  readings  shall  have  been  on 
three  different  days  and  agfeed  to  by  each  House  respectively, 
and  unless  the  veas  and  nays  on  the  second  and  third  read- 
ings  of 'the  bill  shall  have  been  entered  on  the  Journal." 

But  the  defendant  for  his  protection  presents  the  view 
that,  even  if  it  be  conceded  that  the  Acts  above  referred  to 
were  not  passed  according  to  the  retiuirements  of  the  Consti- 
tution and  for  that  reason  might  Ik?  held  void  by  this  Courts 
yet  the  commissioners  of  the  County  had  the  right  to  submit 
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the  question  of  subscription,  embracing  the  question  of  issue 
of  bonds  and  the  levy  of  taxes  to  pay  the  same,  principal 
and  interest,  to  the  voters  of  the  County,  and,  upon  approval 
by  a  majority  of  the  qualified  voters  to  issue  the  bonds  under 
Sections  1996,  1997,  1998,  1999  and  2000  of  Tlte  Code.  All 
the  Sections  of  The  Code  were  enacted  by  having  been  read 
three  several  times  in  each  House  of  the  General  Assembly, 
having  passed  three  several  readings  on  three  different  days 
in  either  House,  the  veas  and  nays  on  the  second  and  third 
readings  having  been  entered  on  the  Journals  of  the  Senate 
and  House  of  Representatives  respectively. 

But  did  the  sections  above  mentioned  give  additional  and 
complete  authority  to  order  the  election,  issue  the  bonds  and 
levy  the  taxes  to  pay  them,  principal  and  interest?  Section 
1996  is  in  these  words:  *'The  Boards  of  Commissioners  of 
the  several  counties  shall  have  power  to  subscril>e  stock  to 
any  railroad  company  or  companies  when  necessary  to  aid 
in  the  completion  of  any  railroad  iti  whicli  the  citizens  of 
the  County  may  have  an  interest."  It  will  be  necessary,  in 
order  that  that  Section  may  be  construed  to  give  authority 
to  the  Commissioners  to  issue  the  bonds,  that  the  language 
should  include  a  railroad  not  begun  to  be  built  before  the 
subscription  was  made;  that  the  word  ^^completion^  should  be 
construed  building  or  construction,  extending  even  to  the 
building  of  a  new  road;  for  in  the  case  before  us  it  appears 
that  the  road  had  not  begun  to  be  built.  We  cannot  see 
w^hy  the  word  **completion"  should  be  thought  to  have  been 
used  by  the  legislators  in  any  other  sense  than  the  one  most 
usual  and  natural.  Ordinarily,  the  words  "to  complete'* 
are  understood  to  mean  to  finish,  to  fulfill,  and  the  word 
"completion"  to  mean  the  finishing  or  accomplishing  in  full 
of  something  which  has  already  been  commenced,  as  for  in- 
stance, it  is  most  frequent  to  hear  the  word  "completion'* 
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used  ill  connection  with  the  finishing  years  and  months  of 
the  education  of  the  young.  It  is  said  of  the  young  man  or 
the  young  woman  that  he  or  she  has  gone  for  this  year  or 
this  session  to  a  certain  university  for  the  completion  of  his 
or  her  education;  the  training  or  educational  process  having 
been  going  on  for  years. 

If  there  is  uncertainty  as  to  the  meaning  of  the  word 
"completion"  as  used  in  Section  1996  of  The  Code,  we  might 
invoke  the  aid  of  Section  4  (formerly  5)  of  Article  V  of  the 
(Constitution,  in  its  analogy  to  the  Code  section,  to  clear  it 
up.  The  part  of  that  section  of  the  Constitution  pertinent 
to  this  matter  reads  as  follows:  "And  the  (Jeneral  Assemblv 
shall  have  no  power  to  give  or  lend  the  power  of  the  State 
in  aid  of  any  person,  association  or  corporation,  except  to  aid 
in  the  completimi  of  such  railroads  as  may  be  mijinished  at 
the  time  of  the  adoj)tion  of  this  Constitution,  or  in  which 
the  State  has  a  direct  pecuniary  interest,  unless  the  subject 
be  submitted  to  a  direct  vote  of  the  people  of  the  State,  and 
be  approved  by  a  majority  of  those  who  shall  vote  thereon." 

Thus  it  appears  that  all  gifts  or  loans  by  the  State  in  aid 
of  the  completion  of  such  railroads  as  had  been  begun  but 
which  were  unfinished  at  the  time  of  the  adoption  of  the 
Constitution,  or  in  which  the  State  has  a  direct  pecuniary 
interest,  could  be  made  valid  by  simple  Act  of  Legislation. 
The  Act  of  1868-'9,  Chapter  171  (now  Sections  1996,  1997, 
1998,  1999  and  2,000  of  The  Code)  was  enacted  a  few  days 
more  than  a  vear  after  the  ratification  of  the  Constitution  of 
1868.  It  is  most  reasonable  to  conclude  that  the  policy  and 
purpose  of  both  the  Constitutional  provision  and  the  Statute 
were  the  same,  the  only  difference  being  that  in  case  of  State 
aid  no  approval  by  a  vote  of  the  people  was  required,  while 
a  majority  vote  of  the  people  was  required  in  cases  of  County 
aid.  The  object  of  the  Statute  must  have  been  to  provide 
by  a  general  Act  means  by  which  the  counties,   without 
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special  legislation  for  each  County  by  separate  bills,  might 
be  enabled  to  complete  unfinished  railroads  in  which  the 
Counties  had  a  pecuniary  interest.  At  the  time  of  the  enact- 
ment of  the  Statute  of  1868-9  and  always  since  that  time 
any  County  of  the  State,  duly  observing  the  limitations  of 
Section  7  of  Article  VII  of  the  Constitution  and  under  an 
Act  passed  according  to  the  requirements  of  Section  14,  Ar- 
ticle II  of  the  Constitution,  could  and  can  subscribe  to  the 
capital  stock  of  the  railroad  company  whether  unfinished 
or  to  be  begun.  The  Act  of  1868-9  however,  considering 
the  condition  of  affairs  then  existing,  that  is,  that  there  were 
Counties  which  had  a  pecuniary  interest  in  railroads  that 
had  been  l^egun  but  were  unfinished,  enabled  such  counties 
to  make  subscriptions  of  bonds  to  complete  such  unfinished 
roads  at  the  earliest  moment  and  with  the  least  cost,  by  a 
general  law  passed  according  to  Section  14,  Article  II  of  the 
Constitution.  This  reasoning  leads  us  to  the  still  further 
conclusion  that,  at  the  time  when  the  Act  of  1868-'9  was 
brou^t  forward  in  The  Code,  Section  1996,  and  the  four  suc- 
ceeding Sections,  it  could  have  had  reference  to  no  cases 
except  those  where  the  Counties  had  a  pecuniary  interest  in 
unfinished  railroads  at  the  adoption  of  the  Constitution  of 
1868,  and  that,  therefore.  The  Code  Sections  could  not  apply 
to  the  present  case,  because  the  Yadkin  Railroad  was  not 
begun  to  be  constructed  until  about  1889. 

We  have  given  to  the  matters  embraced  in  this  case 
a  patient  and  thorough  consideration.  We  are  aware  of 
the  hardships  and  losses  that  may  follow  from  our  decis- 
ion, and  w^e  are  also  aware  of  the  probable  complaints 
likely  to  be  made  by  persons  interested.  But  the  Con- 
stitutional requirement  which  we  have  discussed  is  clear 
in  its  meaning  and  in  its  language,  and  it  is  also  man- 
datory. We  must  obey  it  in  our  interpretation  of  its 
meaning.     Investors    in    such   securities    who   may   meet 
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with  losses  have  no  one  to  blame  but  themselves,  for  the 
Journals  of  the  General  Assembly  are  open  to  public  inspec- 
tion, and  the  Constitution  of  the  State  is  a  part  of  the  public 
literature.  The  purchaser  of  real  estate  with  us  must  look 
to  the  de[)ository  of  his  title  for  the  security  of  his  purchase, 
and  so  must  the  investors  in  our  State  and  C'ountv  and 
municipal  bonds  look  to  the  Constitution  and  the  laws  for 
the  safetv  of  their  investments. 

We  find  no  error  in  the  ruling  of  the  Court  below. 

No  error. 

FuRCHES,  J.  concurring:  As  I  concurred  in  the  opinion 
of  the  Court  in  Cai^^  v.  Coke,  116  N.  C,  223,  and  also  in  the 
opinion  of  the  Court  in  Bank  v.  Commimoners,  119  N.  C, 
214;  and  as  it  was  claimed  on  the  argument  in  this  case 
that  the  two  opinions  were  in  conflict,  and  could  not  stand 
together,  I  propose,  in  addition  to  the  well  considered 
opinion  of  Justice  Montgomery,  to  say  briefly,  what  seems 
to  me  to  constitute  the  distinction  between  the  two  cases. 

The  power  to  legislate  is  not  conferred  on  the  General 
Assembly  by  the  Constitution.  This  it  has  without  an 
express  delegation  of  power.  There  are  instances  where  the 
legislature  is  commanded  to  legislate.  But  these  are  the 
exception  to  the  general  rule  and  have  nothing  to  do  with 
the  Act  we  are  considering.  The  most  of  the  provisions  of 
the  Constitution  with  regard  to  legislation  are  restraints 
upon  its  power. 

The  Act  considered  in  the  case  of  Cnrr  v.  Coke,  was  passed 
under  the  general  and  inherent  right  to  legislate.  This 
being  so,  it  fell  under  the  general  parliamentary  law  of 
authentication,  and  the  signature  of  the  presiding  oflicers 
was  final.  But  the  Act  now  under  consideration  was  passed 
under  one  of  the  restrictions  or  prohibitions  placed  upon  the 
legislature  by  the  Constitution,  Art.  2,  Sec.  14,  which  pro- 
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vides  "that  no  law  shall  be  passed  to  raise  money  on  the 
credit  of  the  State,  &c.,  unless  it  be  read  on  three  several 
days  in  each  House,  and  on  the  two  last  readings  the  yeas 
and  nays  are  taken  and  recorded  and  this  rule  applies  to 
counties,  towns,  cities,  &c. 

It  must  be  admitted  that  the  Constitution  might  have 
prohibited  the  legislature  from  passing  any  Act  to  lend  its 
credit,  or  to  authorize  any  county,  or  town  to  do  so.  Sup- 
pose, then,  that  the  Constitution  had  prohibited  the  enact- 
ment of  any  such  law,  but  notwithstanding  this  inhibition 
the  Ijcgislature  had  passed  such  an  act,  and  the  presiding 
officers  had  signed  and  ratified  it,  should  the  Courts  have 
gone  on  and  enforced  this  Act  because  it  had  passed  and 
ratified  by  the  presiding  officers  of  the  two  Houses?  And 
if  not,  why  should  this  Act  be  enforced,  passed  in  a  way  in 
which  the  Constitution  says  it  shall  not  be  passed — so  as  to 
authorize  a  County  to  raise  money  upon  its  credit? 

Suppose  the  Legislature  should  pass  an  Act  providing  for 
the  payment  of  the  special  tax  bonds,  or  the  interest  thereon, 
and  the  bill  should  be  signed  and  ratified  by  tlie  presiding 
.officers  of  each  body  of  the  General  Assembly:  should  this 
Court  enforce  this  Act?  I  must  suppose  that  the  answer  to 
this  pro])osition  would  be  no;  that  the  (Constitution  prohibits 
the  Legislature  from  passing  such  an  Act.  And,  if  such  an 
Act  as  this  could  not  be  enforced  because  the  Constitution 
prohibits  its  enactment,  it  would  be  difficult  to  draw  the 
distinction  and  to  see  how  we  could  enforce  this  Act,  passed 
in  a  way  tlie  Constitution  savs  it  should  not  be  passed. 

I  have  had  trouble  in  coming  to  the  conclusion  that  we, 
as  a  co-ordinate  department  of  the  government,  could  look 
to  the  manner  of  its  passage.  But  upon  further  considera- 
tion of  the  matter,  I  have  come  to  the  conclusion  that  these 
rules,  {)reventing  us  from  looking  .behind  the  ratification, 
are  only  applicable  to  Acts  j)assed  under  the  general  power 
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of  legislation.  The  precedents  I  have  examined  grew  out 
of  legislation  under  the  general  unrestricted  power  as  to 
legislation.  To  adopt  this  rule  with  regard  to  restricted  or 
prohibited  powers  would  be,  in  effect,  to  destroy  these 
restrictions,  these  wise  and  beneficent  provisions  of  the 
Constitution.  In  tliis  it  seems  to  me,  lies  the  distinction 
between  Ckirr  v.  Coke  and  Bank  v.  CmnmmioDerSj  and  this 
case  falls  under  the  rule  governing  in  Bank  v.  Commimoners. 
It  is  claimed  that  this  is  an  Act  of  repudiation  on  the 
part  of  plaintiffs,  and  repudiation  is  not  more  distasteful  to 
any  one  than  it  is  to  me.  And  it  may  be  in  a  moral  sense 
repudiation,  but  it  cannot  l>e  in  law,  as  the  plaintiffs  were 
never  legally  bound  for  these  bonds. 

Clark,  J.,  concurring:  So  far  from  the  decision  in  Ca?T 
V.  Coke,  116  N.  C.,  223,  conflicting  with  the  decision  of  this 
case,  it  is  the  strongest  vindication  of  the  wisdom  and 
necessity  of  placing  Article  14,  Section  II,  in  the  Consti- 
tution. In  CaiT  V.  Coke,  the  majority  of  the  Court  felt 
constrained  to  hold  that  a  bill  of  a  general  legislative  nature 
and  not  imposing  a  tax,  when  authenticated  by  the  certifi- 
cate and  signatures  of  the  Speakers,  could  not  be  impeached, 
though  it  was  averred  in  tlie  complaint  and  shown  by  the 
Journals  that  such  bill  had,  in  fact,  been  tabled  on  the 
second  reading  in  the  House  in  which  it  had  been  intro- 
duced, and  consecjuently  liad  not  reached  the  other  House 
at  all.  This  being  so,  if  the  people  should  desire  by  consti- 
tutional amendment  or  by  a  provision  inserted  by  a  consti- 
tutional convention  to  require  other  safeguards  of  the  actual 
passage  of  laws  than  the  signatures  of  the  Speakers,  can 
there  be  any  doubt  that  they  have  the  power  to  do  so? 
Now,  as  to  the  passage  of  the  class  of  bills  specified  in  Section 
14,  Article  II,  they  had  the  foresight  to  do  this  very  thing 
and  to  require  additional  guarantees  by  providing  that  such 


N.  C]  SEPTEMBER  TERM,  1897.  407 


Commissioners  v.  Snuoos. 


bills  should  not  become  laws  unlesss  read  on  three  different 
days  in  each  House  and  unless  *'the  yeas  and  nays  on  the 
second  and  third  readings  shall  have  been  entered  on  the 
Journal,"  which  Journal,  Section  16,  of  the  same  Article 
requires  to  be  '^printed  and  made  public  immediately  after 
the  adjournment  of  the  General  Assembly."  As  to  such 
matters,  in  which  great  amounts  of  money  are  at  stake,  the 
public  were  not  willing  to  run  the  risk  of  bills  being  palmed 
off  as  Statutes  through  the  inadvertence  of  the  Speakers  or 
the  venality  of  Clerks  of  the  General  Assembly,  without 
having,  in  fact,  been  enacted.  These  additional  requirements 
are  not  mere  technicalities,  but  indispensable  safe-guards 
which  experience  has  caused  to  be  inserted  in  the  Constitu- 
tions of  many  of  the  States  to  protect  the  public  against  the 
grossest  abuses  in  the  creation  of  indebtedneas  or  authoriz- 
ing taxation  by  the  State,  Counties  and  towns.  Carr  v. 
Coke  holds  that  as  to  bills  not  embraced  in  Section  14  Article 
II,  the  certificate  of  the  Speakers  is  conclusive  evidence  of 
passage  and  the  Courts  are  powerless  to  go  behind  their 
signatures.  The  decision  in  this  case  holds  that,  as  to  the 
class  of  bills  referred  to  in  Section  14,  such  certificate  is 
expressly  made  not  sufficient,  and  the  bills  are  not  laws 
unless  the  additional  requirements  of  that  Section  appear 
by  the  Journal  to  have  been  complied  with. 

There  is  no  conflict  between  the  two  decisions,  and  this 
has  heretofore  been  pointed  out  in  Bank  v.  Comniissioiiers^ 
119  N.  C,  214. 

Faircloth,  C.  J.,  dissenting:  The  facts  are  stated  in 
the  opinion  of  a  majority  of  the  Court  and  I  will  simply 
state  my  position  briefly.  My  reasoning  is  stated  in  Carr  v. 
CokCy  IIG  N.  C,  223.  In  that  case  it  was  held  that  where 
a  bill  had  been  duly  signed  by  the  presiding  officers  of  the 
Assembly,  the  Court   cannot  go  behind  such  ratification  to 
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inquire  how  the  bill  was  passed.  The  ratification  is  a  record 
and  concludes  the  matter.  It  does  not  certify  that  the  bill 
was  read  three  times  or  a  less  number  of  times.  Ovinia 
presnviiinfery  etc.  It  is  argued,  however  that  the  case  above 
stated  applies  when  the  Assembly  is  legislating  under  its 
inherent  power  unrestricted  by  the  (constitution,  and  that 
that  principle  does  not  ai)ply  when  legislating  under  re- 
stricted clauses  of  the  Constitution,  as  in  this  case  under 
Article  II,  Section  14,  ?'.  e.y  that  in  one  instance  the  ratifica- 
tion is  a  record  and  conclusive,  and  in  the  other  instance 
the  ratification  means  notliing  because  one  section  of  the 
Constitution  is  restrictive  and  the  other  is  not.  I  cannot 
reach  that  conclusion. 

Article  II,  Section  14,  saying  that  no  law^  shall  be  passed 
to  allow  (.'ounties,  etc.,  to  raise  money  on  their  credit,  etc., 
unless  the  bill  shall  have  been  read  three  times,  etc.,  is  a 
restriction  directed  to  the  Legislature,  and  no  such  indebted- 
ness can  be  im})osed  except  by  a  majority  vote  of  the  tax 
])ayers  at  tlie  l)allot  box.  That  Article  and  Section  do  not 
declare  that  any  legislative  Act  under  it  is  void,  but  leaves 
much  to  the  judgment  and  discretion  of  tlie  Legislature. 

But  is  the  distinction  well  taken?  Article  II,  Section  12, 
declares  that,  "The  General  Assembly  shall  not  pass  any 
])rivate  law  unless  it  shall  be  made  to  aj)pear  that  thirty 
days  notice  of  the  application  to  pass  such  a  law  shall  have 
been  given,  under  such  direction  and  in  such  manner  as 
shall  1)0  provided  l)y  law.'*  This  is  a  restrictive  clause,  and 
yet  in  Brodnax  v.  (iroom,  64  N.  C.,  244,  it  was  held  by  this 
Court  that  if  a  private  Act  for  the  purpose  of  levying  a 
special  tax  for  the  County  be  certified  by  the  i)residing  offi- 
cers of  the  two  l)ranches  of  tlie  Legislature,  as  duly  ratified, 
it  is  not  com])etent  for  the  judiciary  to  go  behind  such  record 
and  inquire  collaterally  whether  the  thirty  days  notice  of 
an  application  therefor,  required  by  the  Constitution,  had 
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been  given.  Pearson,  C.  J.,  said:  '*We  do  not  think  it 
necessary  to  ejiter  into  the  question  whether  this  is  a  public 
local  Act  or  a  mere  private  Act,  in  regard  to  which  thirty 
days  notice  of  the  application  must  be  given;  for,  taking  it 
to  be  a  mere  private  Act,  we  are  of  opinion  that  the  ratifica- 
tion certified  by  the  Lieutenant  Governor  and  Speaker  of 
the  House  of  Representatives  makes  it  a  **matter  of  record^' 
which  cannot  be  impeached  l)efore  the  Courts  in  a  collateral 
way.  Lord  Coke  says  "a  record,  until  reversed,  import^th 
verity."  There  can  l)e  no  doubt  that  Acts  of  the  Legisla- 
ture, like  judgments  of  Courts,  are  matters  of  record,  and 
the  idea  that  the  ^'verity  of  the  record"  can  be  averred 
against  in  a  collateral  proceeding  is  opposed  to  all  of  the 
authorities."  The  Courts  nmst  act  on  the  maxim,  omnia 
presumrnvteTy  etc.  And  so,  if  the  distinction  is  sought  to  be 
applied  to  the  many  sections  of  the  Constitution  on  various 
subjects,  whether  restrictive  or  general,  the  law  might 
change  as  each  case  was  presented. 

The  Legislature  has  a  general  power  to  levy  and  raise 
taxes.  Article  V,  Section  1.  When  the  power  of  taxation 
is  conferred,  it  is  difficult  for  the  Courts  to  enforce  restraints 
imposed  by  the  Constitution  upon  i\\e  2>TocedHre  of  the  Leg- 
islature in  passing  the  necessary  laws  for  the  exercise  of  the 
poiver.  That  is  saying  to  a  co-ordinate  branch  of  the  Gov- 
ernment, **y()U  have  not  done  your  work  or  duty  with  a 
proper  degree  of  precision  and  we  will  declare  it  void." 
When  the  prohibition  is  absolute,  then  the  Courts  may  de- 
clare the  result  void,  not  on  the  ground  of  irregularity  in 
the  Legislative  proceedings,  but  because  the  poxoer  does  not 
exist,  whether  the  proceedings  were  regular  or  irregular. 
For  instance.  Article  1,  Section  1,  declares  that,  *'The  State 
shall  never  assume  or  pay  or  authorize  the  collection  of  any 
debt  or  obligation,  express  or  implied,   incurred  in  aid  of 
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insurrection  or  rebellion  against  the  United  States*'  unless 
the  proposition  to  pay  such  debt  shall  be  submitted  to  the 
people  and  ratified  by  them  by  the  vote  of  a  majority  of  all 
the  qualified  voters  of  the  State,  at  a  regular  election  held 
for  that  purpose.  Here,  we  find  a  restriction,  not  on  the 
procedure  of  a  co-ordinate  branch,  but  an  absolute  prohibi- 
tion and  denial  of  poivei^  which  the  Courts  can  see  on  the 
face  of  the  Constitution,  without  looking  at  the  Journals  of 
the  Assembly,  and  without  impeaching  the  record  of  rat- 
ification. 

It  is  argued  that  the  legislative  Journals  are  public  doc- 
uments and  open  to  the  inspection  of  the  purchasers  of  the 
bonds  in  question.  That  is  true,  and  it  is  equally  true  that 
they  were  open  to  the  plaintiffs  and  the  tax  payers  of  Stanly 
County  when  they  held  forth  these  bonds  to  the  public  and 
received  the  money  for  them  and  invested  the  same  for  the 
permanent  improvement  and  benefit  of  their  County.  They 
have  recognized  and  paid  the  annual  interest  on  their  bonds 
for  several  years  without  objection,  and  it  is  pomble  that 
they  never  discovered  the  absence  of  the  words  "yea"  and 
"nay"  on  the  Journals,  until  since  the  decision  of  this  Court 
in  Bank  v.  CammisHione7\%  119  N.  C,  214. 

I  think  the  true  principle  is  found  in  the  first  two  cases 
cited  supra. 


GEORGE  IIOL.MES  et  al.  v.  TF1E  SAPPHIRE  VALLEY  COMPANY. 

Acti(/n  to  Recover  Land — Defective  Description  in  Deed — Parol 

Evidence. 

While  parol  evidence  is  competent  to  *'fit  the  description  to  the  thing," 
it  is  not  competent  to  establish  a  line  or  corner  when  the  instrument 
by  its  terms  wholly  fails  to  identify  such  line  or  corner;  in  other 
words,  it  is  competent  U)Jind  but  not  to  inal-r  a  corner. 
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Civil  action  to  recover  land  tried  before  Braum,  J,,  and 
a  jury  at  Spring  Term,  1897,  of  Jackson  Superior  Court. 
At  the  conclusion  of  the  plaintiffs'  testimony,  his  Honor  in- 
timated that  they  could  not  recover  on  account  of  the  insuf- 
ficiency of  description  of  the  land  in  the  deed  upon  which 
they  relied,  whereupon  plaintiff  submitted  to  a  non-suit  and 
appealed. 

Mr.  Walter  E.  MoorCy  for  defendant  (appellee). 
No  counsel  contra. 

Faircloth,  C.  J.:  Plaintiff  sues  for  possession  of  640 
acres  of  land.  His  title  is  denied  by  defendant.  After 
the  introduction  of  evidence  was  closed,  his  Honor  being  of 
opinion  that  plaintiff  had  failed  to  locate  the  lands  descril)ed 
in  the  complaint,  the  plaintiff  took  a  non-suit  and  appealed. 

The  plaintiff's  evidence  was  a  State  grant  to  E.  H.  Phipps, 
No.  1695,  dated  December  28th,  1854,  and  several  memie 
conveyances.  There  were  some  objections  to  the  reading  of 
these  me^ie  conveyances  on  the  trial,  but  the  case  turns  on 
the  sufficiency  of  the  grant  No.  1695,  to  Phipps  and  the  evi- 
dence to  locate  land  in  dispute. 

The  description  in  the  grant  No.  1695  was  **640  acres 
lying  and  being  in  the  County  of  Macon  on  the  waters  of 
the  Toxaway  River;  beginning  at  a  large  chestnut,  runs 
thence  S.  25  W.  320  poles  to  a  rock  at  the  head  waters  of 
Thompson  river,  thence  N.  65  W.  320  poles  to  a  stake  in  a 
laurel;  thence  N.  25  E.  320  poles  to  a  stake;  thence  S.  65  E. 
320  poles  with  Johnson's  and  Francis'  line  to  the  beginning." 

T.  B.  Reed  testified. — Sometimes  I  follow  surveying.  Was 
on  survey  in  this  case.  Found  marked  chestnut  at  A.;  two 
hacks  on  it,  indicating,  in  surveying,  a  line  tree.  Knew 
Wm.  Chandler;  he  is  dead;  w^as  78  years  old.  He  lived  for 
many  years  near  these  lands.  Some  few  years  ago,  and  be- 
fore this  suit  commenced,   Mr.   Chandler  pointed  out  this 
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tree  to  me  and  said  it  was  a  corner  of  one  of  the  Woodfin 
surveys;  did  not  say  which  one.  I  refer  to  the  chestnut. 
On  this  survey  we  began  there,  in  running  the  Phipps  grant 
No.  1695.  Did  not  find  anv  rock  at  end  of  first  call,  which 
is  thence  S.  25  W.  320  poles  to  a  rock  at  head-waters  of 
Thompson  River.  The  head  of  Thompson  River  is  two  and 
one-half  miles  off*  from  there.  There  were  several  Woodfin 
surveys  in  this  section.  Some  Woodfin  surveys  run  a  good 
ways,  and  one  some  distance  off:  There  are  eight  or  ten 
Woodfin  survevs.  I  don't  know  mvself  that  there  are  any 
other  Woodfin  surveys  in  this  locality.  There  is  a  rock 
about  the  size  of  a  small  house  over  the  ridge,  about  twenty- 
three  poles  from  point  where  poleage  gave  out.  It  is  on 
south,  or  Thompson  River,  side  of  Bear  Pond  Ridge.  This 
rock  is  two  and  one-half  miles  from  head  spring  of  Thomp- 
son River.  I  found  a  number  of  large  rocks  there,  but 
found  no  rock  as  large  as  the  one  I  refer  to,  and  no  other 
rock  likelv  to  be  called  for  as  a  corner  or  selected  as  such. 
The  course  we  ran  from  the  big  chestimt  (being  the  first  call 
of  the  Phipps  grant)  would  not  bring  us  to  this  rock.  The 
rock  is  several  poles  further  east,  and  twenty-three  poles 
from  the  point  where  poleage  gave  out.  I  think  this  chest- 
nut is  on  Francis  and  Johnson  line. 

S.  W.  Keed  testified  substantiallv  to  the  same  as  T.  B. 
Reed. 

This  is  not  an  effort  to  establish  boundarv  lines  bv  course 
and  distance,  by  marked  trees  and  corners  or  by  calls  for 
natural  objects  and  the  like,  but  is  an  effort  to  identify  and 
locate  the  first  station  by  evidence.  The  description  in  the 
grant  No.  1695  is  not  as  definite  as  it  ought  to  be,  but  if  we 
assume  it  can  be  aided  by  parol  evidence  in  fitting  the  de- 
scription to  the  land,  then  the  only  question  is,  does  it  have 
that  efl^ect?  It  appears  to  the  Court  that  it  does  not.  It 
w411  be  observed  that  the  first  line  leading  away  from  the 
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"chestnut"  has  no  chops  or  signs  indicating  a  line,  nor  has 
the  fourth  line  returning  to  the  chestnut  any  such  signs. 
There  is  a  rule  that  the  station,  sought  to  be  fixed,  may  be 
found  at  the  cross  or  intersection  of  two  lines  run  and  meas- 
ured by  reverse  bearings,  but  that  can  only  be  when  the 
two  lines  start  out  from  established  or  admitted  corners. 
That  rule  will  not  help  in  this  case,  because  the  second, 
third  and  fourth  corners,  both  by  the  grant  and  the  evi- 
dence, are  more  indefinite  than  the  chestnut,  which  has 
some  marks  on  it.  The  boundaries  would  depend  solely  on 
course  and  distance  if  the  first  station  (chestnut)  could  be 
located.  The  proof  would  apply  as  well  to  any  of  the 
Woodfin  surveys  as  to  the  one  claimed  by  the  plaintiff.  It 
fails  to  locate  or  identify  any  chestnut  with  reasonable  cer- 
tainty. If  the  evidence  was  allowed  to  locate  the  first  sta- 
tion, that  w^ould  be  making  a  beginning  corner  instead  of 
finding  one,  as  nothing  is  described.  Hinchey  v.  NicholSy 
72  N.  C,  66. 

No  error. 


ELIZA  CUNNINGHAM  v.  JOHN  CUNNINGHAM. 

Husband   and    Wife — Earnings  of    Wife — Evidence — Triul — 

Instructions. 

■ 

1.  Where,  on  the  trial  of  an  action,  a  deposition  was  objected  to  on  the 

ground  that  the  party  offering  it  had  failed  to  show  that  the  depo- 
nent was  out  of  the  State  or  resided  more  than  75  miles  from  the  place 
.  of  trial,  it  was  proper  to  allow  the  deposition  to  be  read  after  the 
party  offering  it  had,  in  answer  to  the  objection,  offered  evidence 
tending  to  show,  in  the  opinion  of  the  trial  Judge,  that  the  witness 
was  not  in  the  State. 

2.  While,  in  law,  the  earnings  of  a  wife  belong  to  the  husband,  he  may 

give  them  to  her  or  recognize  and  treat  her  as  the  owner  of  them, 
provided  no  creditors  intervene. 
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8.  Where,  on  the  trial  of  an  action  by  a  widow  to  have  the  heirs  of  her  de- 
ceased husband  declared  trustees  for  her  in  land  alleged  to  have  been 
paid  for  with  herown  earnings  but  conveyed  to  her  Iiusband  through 
fraud  or  mistake;  and  no  creditors  intervened,  and  it  was  in  evidence 
that  the  plaintiff  and  her  daughter  had  paid  for  the  land  out  of  their 
earnings,  it  was  not  error  to  refuse  an  instruction  that,  if  the  jury 
should  find  from  the  evidence  that  the  land  was  paid  for  by  such 
earnings,  the  plaintiff  (M>uld  not  recover  since,  as  a  whole,  the  in- 
struction prayed  for  would  have  been  erronious. 

4.  Error  not  excepted  to  on  the  trial  below  will  not  be  considered  in  this 
Court  unless  apparent  upon  the  record. 

Civil  action  to  have  defendants  declared  trustees  for 
plaintiff  and  to  have  a  conveyance  to  her  of  a  tract  of  land, 
tried  before  Norwood,  J.,  at  Fall  Term,  1897,  of  Transyl- 
vania Superior  Court. 

In  the  complaint  the  plaintiff  alleged  that  the  land  was 
bought  with  her  own  money  and  that,  in  making  the  deed, 
it  was  by  mistake  or  fraud  executed  to  her  husband  instead 
of  herself  The  material  allegations  were  denied  in  the  de- 
fendant's answer.     The  issues  and  responses  were  as  follows: 

1.  **Did  plaintiff  purchase  and  pay  for  with  her  own 
money  the  land  described  in  the  complaint?"    Answer  "Yes/' 

2.  **Was  the  title  wrongfully  made  to  her  husband, 
Charles  Cunningham?"     Answer  "Yes." 

3.  "Did  plaintiff  pay  for  the  improvements  put  on  said 
lot  with  her  own  monev?"  This  issue  was  withdrawn  from 
the  jury  and  the  defendants  excepted. 

The  facts  are  summarized  in  the  opinion  of  the  Court. 

The  charge  of  the  Court  below  was  that  according  to  allthe 
evidence  in  the  case  the  land  was  purchased  with  the  earn- 
ings of  the  wife,  the  plaintiff  in  the  action,  and  her  daugh- 
ter; and  that  if  the  jury  believe  the  evidence  they  shoulfl 
find  that  the  land  was  paid  for  with  the  earnings  of  the 
plaintiff  and  her  daughter.     Defendant  excepted. 

The  Court  further  charged  the  jury  that,  if  they  should 
find  that  the  husband  consented  for  his  wife  to  have  her 
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earnings,  and  agreed  to  take  the  same  and  apply  them  to 
the  purchase  money  of  the  land,  and  thereupon  did  receive 
said  earnings  from  her  and  applied  the  same  to  the  payment 
of  the  purchase  money,  as  claimed  by  the  plaintiff,  they 
should  answer  the  first  issue  **Yes."  Defendants  excepted 
to  this  instruction  on  the  ground  that  it  was  an  erroneous 
statement  of  the  law  and  also  because  there  was  no  evidence 
to  support  it,  and  the  same  was  therefore  inapplicable. 
There  was  a  verdict  for  plaintiff  followed  by  the  judgment 
declaring  the  defendants  to  be  trustees  for  the  plaintiff  and 
directing  them  to  execute  a  deed  to  the  plaintiff,  and  defend- 
ants appealed. 

Mr.  Geo.  A.  Shuford,  for  defendants  (appellants). 
No  counsel  contra. 

F'uRCHES,  J.:  The  plaintiff,  who  was  a  widow  with  one 
daughter  14  or  15  years  old,  married  Charles  Cunningham 
sometime  before  1888,  and,  after  the  marriage,  purchased  a 
vacant  lot  in  the  town  of  Brevard  from  Duckworth. 

This  purchase  was  probably  by  parol,  as  no  bond  or  writ- 
ten contract  seems  to  be  mentioned. 

After  the  marriage  of  Charles  and  the  plaintiff,  she  and 
her  daughter  worked  at  a  hotel  in  Asheville,  for  which  the 
plaintiff  received  the  price  of  their  wages.  With  the  money 
thus  acquired,  and  by  other  monies  and  by  property  acquired 
by  the  plaintiff,  she  paid  Duckworth  for  the  lot,  upon  whicji 
there  have  been  placed  some  improvements.  These  im- 
provements seem  to  have  been  paid  for  by  the  labor  of  the 
plaintiff  and  that  of  her  husband  Charles. 

There  was  evidence  tending  to  show  that  the  plaintiff 
handed  Charles  the  money  she  and  her  daughter  had  earned 
in  Asheville,  telling  him  at  the  time  to  take  it  to  Duckworth 
to  finish  paying  him  for  the  land,  and  to  get  a  deed.  And 
she  testified  without  objection  that  the  land  was  to  be  hers 
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and  the  deed  was  to  be  made  to  her.  It  was  also  in  evi- 
dence that  Charles  said  it  was  his  wife's  land;  that  she  had 
paid  for  it;  that  he  said  to  her  "it  is  your  land  and  if  you 
want  help  to  build  a  house  on  it,  you  may  do  without  a 
house.'* 

The  deposition  of  one  Waiters,  was  intro<Juced  by  plain- 
tiff, which  tended  to  prove  that  the  plaintiff  gave  Charles 
the  money  earned  in  Asheville,  with  instructions  to  pay  for 
the  lot  with  it,  and  that  Charles  said  it  was  his  wife's  prop- 
erty. This  deposition  was  objected  to  upon  the  ground  that 
plaintiff  had  failed  to  show  that  Waiters  was  out  of  the  State,. 
or  resided  more  than  75  miles  from  Brevard.  To  meet  this 
objection,  the  plaintiff  offered  testimony  to  the  effect  that 
Waiters'  family  lived  in  Asheville;  that  his  occupation  was. 
that  of  a  head-waiter  at  a  hotel;  that  two  weeks  before,  he 
was  seen  by  a  witness  on  board  the  train  and  said  he  was 
going  to  New  York  to  act  as  head-waiter  in  a  hotel  there,, 
and  that  he  had  not  been  seen  in  Asheville  since.  Upon 
this  evidence,  the  Court  overruled  the  objection,  allowed  the 
deposition  and  the  defendants  excepted.  This  exception 
can  not  be  sustained.  There  was  evidence  tending  to  show 
that  Waiters  was  not  in  the  State,  and  upon  this  evidence,, 
it  became  a  question  for  the  Judge  to  determine,  and  his  de- 
cision is  not  reviewable  in  this  Court. 

Defendants  contended  that  the  earnings  of  the  plaintiff 
and  her  daughter  belonged  to  the  husband  Charles,  and 
asked  the  Court  to  charge  the  jury  that  if  they  found  from 
the  evidence  that  the  lot  was  paid  for  by  their  earnings,  the 
plaintiff  could  not  recover.  The  Court,  declined  to  give  this 
prayer  and  the  defendants  excepted. 

The  law  is  that  the  earnings  of  the  wife  belong  to  the 
husband.  Syme  v.  Riddle,  88  N.  C,  463.  And  while  this 
is  the  law,  the  prayer  for  instructions,. as  a  whole,  was  erro- 
neous.    The  Court  could  not  instruct  the  jury  that,,  if  they 
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found  that  the  lot  was  paid  for  with  the  earnings  of  the  wife, 
the  plaintiff  could  not  recover,  as  there  was  evidence  tend- 
ing to  show  that  diaries  treated  this  money  as  that  of  the 
wife,  Hnirfiton  v.  Glenn^  120  N.  C,  341;  that  she  did  not 
only  earn  the  money,  but  she  collected  it  and  gave  it  to 
Charles  with  instructions  to  pay  it  to  Duckworth  for  the 
land  she  bought  from  him;  and  that  Charles  took  the  money 
from  her,  under  these  instructions,  and  paid  it  to  Duckworth 
for  the  lanfl.  A  married  woman  mav  buv  and  hold  land, 
and  her  husband  may  be  her  agent.  Bazemore  v.  Mountain, 
at  tins  term.  This  evidence  and  the  evidence  that  Charles 
said  it  was  his  wife\s  monev  and  treated  it  as  hers,  was  suffi- 
cient  to  entitle  the  plaintiff  to  have  the  question  submitted 
to  the  jury  as  to  whether  Charles  had  not  agreed  tliat  tliis 
money,  plaintiff  used  in  paying  for  the  lot,  should  be  her 
monev. 

ft 

There  is  no  interventiim  or  claim  of  creditors  in  this  case. 
Charles  died  intestate,  leaving  no  issue  surviving  him.  And 
this  is  a  contest  between  his  widow,  the  j)laintiff,  and  his 
brothers  and  sistei's,  who  are  defendants.  This  being  so, 
Charles  had  the  right  to  give  his  wife's  earnings  to  her,  or 
to  recognize  and  treat  her  as  the  owner  of  her  own  earnings. 
Hairston  v.  Glenn ^  supra. 

The  Judge  l)eing  at  liberty  to  disregard  the  prayer  of  de- 
fendants for  instructions,  as  it  was  erroneous  in  part,  left  the 
case  without  exceptions,  except  the  one  we  have  treated  as 
to  the  deposition  of  Waiters.  And  while  the  charge  of  the 
Court  is  not  as  complete  as  it  might  have  been  upon  the 
husband's  right  to  the  earnings  of  his  wife,  we  fail  to  see 
error  in  the  charge,  so  far  as  it  was  given.  But,  if  there  had 
been  error,  we  could  not  have  considered  it  as  it  was  not 
excepted  to.  State  v.  Blankmship,  117  N.  C,  808,  and  cases 
cited. 
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And  as  it  appears  to  us  that  substantial  justice  has  been 
done  between  the  parties,  the  judgment  must  be  affirmed. 

Affirmed. 


C.  W.  BROADFOOT  v.  TOWN  OF  FAYETTEVILLE. 

StafutfSy  Conditntionality  of — Exclusive  PruiUge»—rEqnal  Pro- 
tection of  the  Laws — Fourteenth  Amendment  to  U.  S.  Consti- 
tution— Oivners  of  Stock  Running  at  Large  in  Town — Dis- 
crimination. 

It  is  not  unconstitutional  for  the  F^'j^islature  to  prescribe  that  resident 
owners  of  stock  found  running  at  large  in  a  town  shall  pay  a  higher 
penalty  than  non-resident  owners,  it  being  a  disc^ri  mi  nation  forbid- 
den neither  by  Article  1,  Section  7  of  the  Constitution  of  the  State 
nor  by  the  14th  Amendment  to  the  Constitution  of  the  United 
States. 

Action  of  claim  and  delivery  tried  before  Coble,  J.,  at 
Si)ring  Term,  1897,  of  CrMBERLANi)  Superior  Court.  The 
plaintiff  who  lives  within  a  mile  beyond  the  cor[)oration 
limits  of  Fayetteville  brought  the  action  to  recover  posses- 
sion of  his  cow  which  had  been  impounded  by  the  Tow^n 
authorities  of  Fayetteville  and  was  held  for  the  i)ayment  of 
one  dollar  poundage  allowed  by  the  charter  of  the  town  or 
acts  relating  to  it  to  be  charged  for  stock  running  at  large 
in  the  town.  Chapter  154,  Act,s  of  1895,  prohibits  any  town 
in  Cumberland  County  from  charging  non-resident  owners 
for  stock  running  at  large  in  the  town  more  than  one  fourth 
of  the  penalty  charged  to  residents  and  relieves  entirely  from 
the  ])enalty  non-resrdents  of  stock  so  running  at  large  who 
live  more  than  a  mile  from  the  corporate  limits  of  the  town. 
The  plaintiff  tendered  the  sum  of  twenty-five  centos  which 
was  refused.  The  defendant  contended  that  the  Act,  Chapter 
154,  Acts  of  1895,  was  unconstitutional  in  that  it  violated 
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the  provisions  of  Article  1,  Section  7,  of  the  Constitution  of 
North  Carolina  and  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States.  His  Honor  gave  judgment  for 
the  plaintiff  and  defendant  appealed. 

Mr.  G.  M,  Rose,  for  plaintiff. 

Mr.  H.  McI).  Robinson,  for  defendant  (appellant). 

Clakk,  J.:  It  was  admitted  hy  both  parties  that  the  re- 
sult of  this  appeal  depended  upon  the  constitutionality  of 
Chapters  141  and  1 54  of  the  Acts  of  1895.  These  two  Acts  are 
substantially  identical  s^ive  that  the  fii>5t  applies  to  the  whole 
State  while  the  latter  is  applicable  to  Cumberland  County 
only.  The  first  Section  is  aimed  at  the  offence  of  driving 
live  stock  into  a  citv,  town  or  other  territorv  in  which  live 
stock  are  forbidden  to  run  at  large,  with  intent  to  secure 
the  penalty  or  to  injure  the  owner,  or  for  hire  or  reward. 
Violation  of  this  Statute  is  made  a  misdemeanor.  The 
second  Section,  presumably  with  the  object  of  discouraging 
the  i)erpetration  of  the  offence  denounced  in  the  first  Section, 
provides  that  the  poundage  or  penalty  upon  the  stock  of 
non-residents  of  a  town  or  city,  which  is  authorized  to  im- 
pound stock  running  at  large  therein,  shall  not  be  more 
than  one  fourth  that  levied  upon  residents,  and  further  that 
when  non-resident  owners  of  cattle  taken  up  in  said  town 
live  more  than  a  mile  from  said  C'ity  limits,  there  shall  be 
no  i>oundage  charged.  Chapter  141  diffei^s  from  Chapter 
154  in  that  it  exempts  such  last  named  owners  of  stock,  not 
altogether,  but  only  for  the  first  three  times  that  the  same 
cattle  are  impounded.  But  Chapter  154,  which  applies  to 
Cumberland  County  only,  governs  in  this  case,  as  it  was 
ratified  later. 

It  was  seriously  argued  to  us  that  these  Acts  are  unconsti- 
tutional because  in  violation  of  Article  1,  Section  7,  of  the 
Constitution  of  North  Carolina,  which  forbids  exclusive  priv- 
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ileges  and  enioliimeTits  to  be  granted  to  any  set  of  men. 
Then,  it  was  further  urged  that  the  Act^  were  obnoxious  to 
the  inhibition  of  the  14th  Amendment  to  the  Constitution  of 
the  United  States,  which  provides  that  no  State  shall  denj' 
to  any  person  within  its  jurisdiction  the  equal  protection  of 
it«  laws.  We  find  in  the  Statute,  however,  no  violation  by 
the  legislature  of  the  organic  law"  of  the  State  or  the  I'nited 
States,  but  simply  a  police  regulation.  The  Act  is  based 
upon  the  idea  that  residents  of  the  town,  who  know  that 
stock  are  not  allowed  to  run  at  large  therein,  are  more  blam- 
able  for  permitting  them  to  do  so  than  non-residents  whose 
stock  (turned  out  where  it  is  permissible)  by  chance,  or  per- 
haps driven  by  some  one  who  wishes  to  make  a  profit  there- 
by or  injure  the  owner  (as  is  indicated  by  the  first  Section 
of  the  Act),  get  into  the  town  limits  and  violate  the  majesty 
of  its  ordinances. 

The  Statute  further  takes  cognizance  of  the  ordinary  things 
of  life  in  proceeding  upon  the  assumption  that  the  stock  of 
owners  living  more  than  a  mile  from  tow^n  are  so  little  dis- 
posed to  leave  their  native  meadows  and  ranges  in  order  to 
tramp  the  barren  streets  and  sidewalks  of  the  distant  town; 
that  their  doing  so  is  not  attributable  to  negligence  in  their 
owniers,  and  is  more  likely  to  be  caused  by  designing  per- 
sons. Hence,  in  the  County  of  Cumberland,  such  distant 
owners  are  not  punishable  at  all,  and  under  the  general  Act 
(Chapter  141)  only  when  the  same  stock  have  developed 
such  fondness  for  the  town  as  to  have  been  caught  parading 
its  streets  three  times  before. 

In  these  ])rovisions  we  see  no  "exclusive  or  separate  emol- 
uments or  privileges''  to  any  set  of  men.  It  was  once  con- 
tended that  non-residents,  not  being  subject  to  town  regula- 
tions, w^ere  not  liable  at  all  when  their  stock  invaded  the 
town  limits.  But  it  was  held  that  they  were,  as  legislation 
then  stood.     State  v.  Tiveedy,  115  N.  C,  704;  Rose  v.  Hardie, 


N.  C]  SEPTEMBER  TERM,  1897.  421 


Broadfoot  ^?.  Fayetteville. 


98  N.  C,  44;  Whitfield  v.  Longest,  28  N.  C,  268;  HelUn  v. 
Noe,  25  N.  C,  493.  But  in  this  there  was  no  denial  of  the 
power  of  the  legislature  to  provide  that  owners  of  cattle 
which  should  stray  a  mile  or  more  to  get  into  the  town 
limits  (which  they  were  so  little  likely  to  do  of  their  own 
volition  or  by  that  of  their  owners)  should  be  exempt  from 
the  penalty  visited  upon  residents?  of  the  town,  who  should 
negligently  or  intentionally  let  tlieir  cattle  roam  the  streets, 
and  that  those  living  outside  the  town  limits  but  within  a 
mile  should  be  punished  less  than  residents  of  the  town. 
The  latter  know  that  their  stock  must  roam  the  town  if 
turned  out  at  all.  Non-residents  do  not.  It  has  never  been 
held  that  the  special  i)rivileges  and  advantages  given  the 
residents  of  towns  bv  town  charters  conie  within  the  consti- 
tutional  inhibition  against  special  privileges,  and  neither 
can  it  be  justly  contended  that  an  exemption  partial  or 
entire,  of  non-residents,  from  the  j)enalty  for  violation  of  a 
town  ordinance  bv  their  stock  is  unconstitutional.  Residents 
in  the  countrv  receive  none  of  the  benefits,  and  if  thev  are 
made  exempt  from  some  of  the  burdens,  of  the  towns  which 
depend  u])on  them  for  existence  and  support,  the  grievance, 
if  any  results,  must  be  removed  by  the  legislature. 

Still  less  is  this  legislation  obnoxious  to  the  *'14th  Amend- 
ment'' which  is  now  invoked  on  all  occasions,  and  if  given 
the  scope  which  has  been  claimed  for  it,  would  swallow  up 
the  jurisdiction  of  the  State  Courts  as  to  every  matter.  It 
would  be  like  the  old  fiction  of  Quo  Minus  by  which,  in  Eng- 
land, the  PLxchequer  Court,  which  had  jurisdiction  only  over 
matters  touching  taxation,  drew  into  itself  both  common  law 
and  ecjuity  jurisdiction  of  all  other  actions  (which  it  was 
not  intended  to  have)  upon  the  fiction  that  by  couimitting 
any  injury  or  damage  upon  the  plaintiff,  or  failing  to  pay  a 
debt  due  him,  quo  itiinu^  sufficiens  existify  he  is  less  able 
to  pay  his  taxes.  3  Blk.  Com.,  45.  But  this  attempt 
to  make  a  modern  quo  minus  and  an  Aaron's  Rod  of  a  Con- 
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stitutional  Amendment,  which  was  enacted  to  protect  a  re- 
centl)^  emancipated  race  from  inequality  before  the  law,  has 
been  so  often  rebuked  by  the  Supreme  Court  of  the  United 
States  that  it  is  only  necessary  to  cite  a  few  cases — Slaughter 
House  Cases,  83  U.  S.,  36;  Pembiva  v.  Penn.,  125  U.  8.  188; 
Re  Kemmler,  136  U.  S.,  448.  "Legislation  which,  in  carry- 
ing out  a  public  purpose,  is  limited  in  its  application,  if 
wuthin  the  sphere  of  its  operation  it  affects  alike  all  persons 
similarly  situated,  is  not  within  the  amendment."  Barbier 
V.  Comielly^  113  U.  S.,  32.  It  **does  not  prohibit  legislation 
which  is  limited  either  in  the  objects  to  which  it  is  directed 
or  by  the  territory  in  which  it  is  to  operate.  It  merely  re- 
quires that  all  persons  subjected  to  such  legislation  shall  be 
treated  alike  under  like  circumstances  and  conditions." 
Hayes  v.  Missouri,  120  V.  S.,  71.  In  Missouri  Railroad  Co. 
V.  Mackey,  127  U.  S.,  107,  the  Court  held  that  a  Statute  of 
Kansas,  making  railroads  responsible  for  injuries  sustained 
by  their  employees  when  caused  by  the  negligence  of  fellow 
servants,  was  valid  and  not  forbidden  by  the  14th  Amend- 
ment although  the  Act  did  not  apply  to  any  other  corpora- 
tions than  railroads,  nor  to  other  employers.  The  same 
ruling  was  made,  as  to  a  similar  Stiitute  in  Iowa,  in  Rail- 
^road  Co.  v.  Herrick,  127  V.  S.,  109,  and  has  been  cited  and 
approved  in  Railroad  Co,  v.  Matthews,  165  U.  S.,  (November 
1896),  which  reviews  the  whole  subject  and  holds,  citing 
many  decisions,  that  as  a  rule  Statutes  making  classifica- 
tions are  not  forbidden  by  the  14th  Amendment,  when  they 
bear  equally  upon  all  within  each,  class. 

Accordingly  it  has  been  often  held  in  this  Court  that  a 
public  local  Act  making  that  an  offence  in  one  district  which 
is  not  so  in  another  is  a  constitutional  exercise  of  the  police 
power,  if  the  Act  bears  alike  on  all  persons  within  a  defined 
locality,  and  is  within  the  discretion  of  the  legislature,  as 
local  prohibition  Acts.  State  v.  Joyner,  81  N.  C.,  534;  Stat^ 
V.  Stovall,  103  N.  C,  416;  State  v.  Barringer,  110  X.  C,  525- 
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State  V.  SnmVj  117  N.  C,  774;  or  restricting  the  sale  of  seed 
cotton  in  certain  localities.  State  v.  Moare,  104  N.  C,  714. 
Here,  three  districts  are  created,  /.  ^.,  the  town  limits,  the 
territory  within  one  mile  of  the  town  limits,  and  the  terri- 
torj^  beyond  the  one  mile.  The  law  is  uniform  and  bears 
alike  upon  the  residents  within  each  of  the  designated  dis- 
tricts. It  is  not  a  discrimination  between  persons,  but  a 
Statute  applying  differently  to  different  districts.  A  some- 
what similar  instance  is  the  dividing  a  city  into  small  dis- 
tricts for  local  assessments  for  improvements,  those  in  each 
district  being  taxed  at  a  different  rate  from  those  in  others. 
City  of  Raleigh  v.  Peace,  110  N.  C,  32;  Hilliard  v.  Anheville, 
118  N.  C,  845;  Walstou  v.  Xevin,  128  V.  S.,  578.  While 
not  exactly  analogous,  the  decisions  on  this  point  demon- 
strate that  such  and  siniilar  matters  are  not  withdrawn  from 
legislative  action  by  any  prohibition  in  the  State  or  Federal 
Constitution. 

No  error. 


L.    C.    CALDWELL   v.  J.    W.  WILSON. 

Practice — Appeal — Docket i tig    Appeal — Advancing    Case   for 

Argument. 

1.  Although  the  ( lerk  of  the  Superior  Court  is  allowed  twenty  days  froiii  the 

filing  of  the  case  on  appeal  in  which  to  send  up  the  transcript,  yet 
he  may  do  so  at  once  without  taking  the  whole  twenty  days  or  re- 
quiring his  fees  to  be  paid  in  advance,  and  if  he  does  so  the  case  is 
regularly  constituted  in  this  Court  and  the  appellant  cannot  com- 
plain. 

2.  Wlier.'j  an  action  involving  title  to  public  office  is  tried  after  the  begin- 

ning of  a  Term  of  the  ^Supreme  Court  and,  on  appeal  from  the  judg- 
ment rendered,  by  ob^^erviug  the  Statutory  regulations,  has  come  to 
such  Term  of  the  Supreme  Court  after  the  call  of  the  District  to 
which  the  cause  belongs,  the  Court  ran,  under  Rule  13,  set  the  case 
down  for  argument,  though  it  is  not  entitled  to  be  heard  as  of  right. 
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Motion  to  advance  the  cause  made  by  plaintiif. 

Mr.  A.  C.  Avery^  for  plaintiff*. 

Mr.  R.  ().  Burton,  for  defendant  (aj)pellant). 

Per  Curiam:  Tliis  case  was  tried  below  since  the  first 
day  of  the  present  X^rm  of  this  Court.  If  the  ap{)eal  had 
not  been  docketed  here  till  the  call  of  causes  from  that 
District  at  the  next  Term  of  this  Court,  it  would  have  been 
in  time.  Rule  5.  But  the  same  rule  provides  that  it  may 
be  docketed  at  this  Term  and  the  Court  has  often  held  that 
if,  by  complying  with  the  Statutory  provisions  as  to  time  in 
settling  ca^^es,  tlie  api)eal  gets,  here  at  this  Term  before  the 
expiration  of  the  time  for  docketing  cases  from  that  District, 
it  stands  regularly  for  argument  at  this  term.  Avei^y  v. 
Pritchard,  !()(>  N.  C,  344,  (at  bottom  of  page  846);  Porter  y. 
Railroad,  Ibid,  478;  State  v.  Denton,  111)  N.  C.,  880.  Here, 
by  observing  the  statutory  regulations  the  appeal  has  gotten 
here  after  that  District  has  been  ])assed  and  hence  is  not 
entitled  to  be  heard  as  a  right,  but  being  a  case  affecting  the 
title  to  public  office  it  comes  within  Rule  13,  and  the  Court 
may  set  it  down  for  argument.  This  was  done  under  simi- 
lar circumstances  in  Houghtalliny  v.  Taylor,  at  this  Term, 
which  involved  the  title  to  the  office  of  Countv  Connnissioner 
and  was  set  for  hearing  some  weeks  after  the  call  of  the  Dis- 
trict to  which  it  belonged.  Like  the  case  before  us,  it  was 
tried  below  after  the  ])eginning  of  the  present  Term  of  this 
Court.  The  appellant's  case  on  ap})eal  was  accepted  by  the 
aj)pellee  on  November  22  and  filed  in  the  Clerk's  office 
that  dav.  The  (ode.  Section  551,  then  makes  it  the  dutv  of 
the  Clerk  to  send  up  the  transcript  within  twenty  days  {State 
V.  Dryton,  119  N.  C.,  SHi))  though  in  civil  cases  he  is  not 
re(|uired  to  do  so  unless  his  fees  therefor  are  paid,  {Bailey  v. 
Bronn,  105  N.  C.,  127;  State  v.  iXa^h,  109  N.  C.,  822);  but, 
if  the  Clerk  sends  it  up  at  once  instead  of  taking  the  whole 
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twenty  days,  or  does  not  stand  on  his  right  to  exact  his  cost 
in  advance,  the  appellant  cannot  complain  and  the  case  is 
regularly  here. 

The  motion  of  appellant  to  put  the  case  off  the  docket  has 
therefore  neither  merit  nor  precedent  to  sustain  it,  and  in 
view  of  the  imj)ortance  of  the  case  to  the  jmblic  the  appellee's 
nioti(m  is  granted  and  it  will  stand  for  argument  on  Satur- 
dav,  December  4.  If  the  call  of  causes  from  the  lOtli  I)is- 
trict  has  not  then  been  closed,  this  case  will  be  called  on 
the  Monday  following. 

Motion  allowed. 


state  ex   rel  L.   C.    CALDWELL  v.  JAMES  W.  WILSON. 

Quo  Warrauff) — Uailroad  Commlmon — Su,^peimon  of  Com- 
viiH}ii(/)frr  hj/  (rovcrnor — Sfatnff,  Constitutionality  of — Due 
Proccsfi  of  Law — Equal  Protection  of  Laws — Right  to  IVial 
by  Jury — Officer — Acceptance  of  Office  Subject  to  Provision 
oj  Act  Creating  it. 

1.  The  offlre  of  Hailroad  Commissioner,  established  by  Chapter  320,  Aets 
of  1891,  exists  solelv  under  the  Constitution  and  laws  of  this  State 
and  was  created  to  administer  the  Hailroad  Commission  Act  and, 
having  no  r.  coti^nition  in  the  laws  of  the  United  States  and  being 
concerned  solely  in  domestic  affairs  and  trade,  does  not  interfere 
with  inter-state  commerce. 

"2.  The  object  of  a  summons  being  to  bring  the  defendant  into  Court  by 
giving  him  legal  notice,  his  voluntary  appearance,  without  limiting 
his  jippeanmce.  is  a  waiver  of  a  summons  and  he  is  as  completely 
in  ('oiirt  as  if  he  had  been  served  therewith. 

3.  Where  a  Railroad  Commissioner,  holding  office  under  a  Statute  which 
makes  it  the  duty  of  the  Governor  of  the  State  to  suspend  him  until 
the  next  meeting  of  the  General  Assembly  incase  he  become- subject 
to  the  dis  jualirtcations  presnrib?d  in  the  Statute,  is  cited  by  the 
Governi  r  in  writing  to  appear  and  answer  certain  charges  recited  in 
the  notice  as  to  his  disqualification  and,  in  response  thereto,  appears 
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or  files  an  answer,  such  notice  is,  in  effect,  a  citation  and  such  ap- 
pearance in  person  or  by  answer  tiled  gives  complete  jurisdiction  to 
the  Governor  and  the  consequent  action  of  the  Governor  in  suspend- 
ing such  Commissioner  from  office,  followed  by  a  notification  of  the 
suspension  and  an  appointment  of  his  successor,  is  "due  process  of 
law." 

4  *'Due  process"  is  such  process  as  is  due  to  the  particular  circumstances 
of  a  case  according  to  the  law  of  the  land.  It  does  not  necessarily 
imply  a  regular  proceediug  in  a  Court  of  justice  or  after  the  manner 
of  such  Courts,  and  a  party  cannot  be  said  to  have  been  deprived  of 
his  property  "without  due  process"  when  he  has  had  a  fair  bearing 
according  to  the  modes  of  proceeding  applicable  to  such  case. 

6.  A  trial  by  jury  in  suits  at  common  law  pending  in  the  State  Courts  is 
not  a  privilege  or  immunity  of  national  citizenship  which  the  States 
are  forbidden  by  the  Fourteenth  Amendment  to  abridge,  and  the 
requiiement  of  the  Federal  Constitution  that  no  person  shall  be  de- 
prived of  his  property  without  due  process  of  law  does  not  imply 
that  all  trials  in  the  State  Courts  afTec^ting  property  must  be  by  jury, 
but  it  is  met  if  the  trial  be  had  according  to  the  settled  course  of 
Judicial  proceedings. 

6.  It  is  competent   for  the  Legislature,   in  creating  an   office,  other  tlian 

purely  judicial,  to  reserve  to  itself  the  riglit  to  remove,  or  to  the 
Govern(ir  the  right  to  suspend,  the  incumbent  of  the  office. 

7.  The  provision  of  the  Railroad  Commission  Act.  (Chapter  320,  Acts  of 

1891)  empowering  the  Governor,  in  certain  « ontingencies,  to  suspend 
a  Commissioner  whose  office  is  created  bv  the  Act,  does  not  interfere 
witli  any  vested  right,  but  "prescribes"  a  rule  of  property  in  the 
office  and  modifies  the  extent  of  interest  and  tenure  therein  "pros- 
pectively," and  one  talsiug  tlie  office  holds  it  subject  to  and  is 
bound  by  all  the  provisions  of  the  Act. 

8.  The  Railroad  Commission  established  by  Chapter  320,  Acts  of  1891,  is 

purely  of  legislative  origin  and  is  an  adininitttmtice.  and  not  a 
jfith'rin I  Conn,  and  though,  by  subse<iuent  Statute  the  Commission 
was  made  a  Court  of  Record,  the  object  and  effect  of  such  amending 
Statute  was  simply  to  giveautlienticrity  ti»  its  reconls  and  proceed- 
ings and  added  nothing  lo  its  duties  and  powers. 

9.  A   Statute  creating  a  Railroad  Commission,  which  prej^cribcs  that   the 

Commissioners  shall  not  be  or  become  inten^sted  in  any  wise  in  any 
railroad,  &c.,  is  not 4inconstitutional  because  the  qualifications  re- 
(juircd  are  in  addition  to  those  prescribed  by  the  Constitution,  such 
provisions  being  intended  not  to  restrict  the  rights  of  the  individual 
but  to  secure  the  faithful  and  efficient  performance  of  public  duties. 


N.  a]  SEPTEMBER  TERM,  1897.  427 


Caldwell  d.  Wilson. 


10.  Section  1  of  Cl)apter320,  Acts  of  1891  (Railroad  Commission  Act)  pre- 
scribes that,  if  either  of  tlie  Commissioners  whose  election  is  provid- 
ed for  by  such  Act,  shall  be  or  bi'come  interested  in  any  wise  in  any 
railroad  compan}',  &c..  it  shall  be  the  duty  of  the  Governor  to  sus- 
pend him  from  office  until  the  next  meeting  of  the  General  Assem- 
bly by  a  majority  of  which,  in  joint  session,  the  question  of^is  re- 
moval shall  be  determined.     Jltlrt, 

(1)  That  the  power  of  suspension  rests  in  the  hands  of  the  Governor 
and  its  exercise  in  an  orderly  manner  is  not  reviewable  by  the 
Courts. 

(2)  That  the  exercise  of  such  power  of  suspension,  after  the  appear- 
ance and  answer  of  a  commissioner  in  response  to  a  citation  setting 
forth  the  cha'-gcs  of  disqualification,  is  due  process  of  law  and  not 
a  violation  of  the  fourteenth  amendment  to  the  Constitution  of 
the  United  States. 

(8)  That  such  Act  does  not  interfere  with  the  independent  tenure  of 
the  judiciary,  the  Commission  being  an  administrative  and  not  a 
judicial  Court. 

(4)  That  whatever  right  to  a  trial  by  jury  the  incumbent  so  charged 
might  have  had  was  waived  by  his  acceptance  of  the  office  under 
the  conditions  of  the  Statute,  so  far  as  the  action  of  the  Governor 
is  oncerned. 

Action  in  the  nature  of  quo  warranto  tried  before  Coble,  J., 
at  November  Term,  181)7,  of  Iredell  Superior  Court,  on 
complaint  and  answer. 

The  complaint  was  as  follows: 

**The  plaintiff  complains  and  alleges — 

1st.  That  the  relator,  L.  C.  Caldwell,  is  a  citizen  and 
tax-paj'er  of  Iredell  County,  North  Carolina. 

2nd.  That  the  defendant  wasdulv  elect-ed  Railroad  Com- 
missioner  bv  the  Lesrislature  of  1893  for  the  term  of  six  vears 
from  the  time  of  his  election  until  expiration  of  his  term. 

3rd.  That,  as  the  relator  is  informed  and  believes,  on 
the  24th  day  of  August,  1897,  his  Excellency  Daniel  L. 
Russell,  Governor  of  North  Carolina,  addressed  and  sent  to 
the  defendant,  James  W.  Wilson,  a  communication  in  the 
following  words  and  figures,  to-wit: 
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State  of  North  Carolina, 
Executive  Department, 
Raleigh,  Aug.  24,  1897. 

To  James  W.  Wilson,  Esq.,  Member  of  the 

Railroad  Cojnmimon  of  North  Carolina: 

Sir: — By  section  first  of  the  Railroad  Commission  Act, 
ratified  the  5th  day  of  March,  1891,  it  is  made  the  duty  of 
the  Governor  to  suspend  from  office  any  Railroad  Commis- 
sioner who  shall  be  the  holder  of  "any  stock  or  bond  of  any 
railroad  company,  or  be  the  agent  or  employee  of  any  such 
company,  or  have  any  interest  in  any  wajMii  vsuch  company, 
or  in  case  any  one  of  them  shall  be  disqualified  to  act."  It 
is  alleged  that  you  are  the  joint  owner,  with  Col.  A.  B.  An- 
drews, the  firsf  vice-president  of  the  Southern  Railroad,  gen- 
eral political  manager  of  the  same  for  North  Carolina,  of  a 
certain  piece  of  hotel  property  known  as  Round  Knob,  sit- 
uated on  the  line  of  the  said  railroad;  that  said  hotel  prop- 
erty is  worth  little  or  nothing  except  as  a  hotel  and  that  it 
is  worthless  for  this  purpose  except  when  designated  and 
patronized  by  the  Southern  Railroad  as  an  eating-house  for 
their  passenger  trains;  that  said  hotel  property  has  been  un- 
occupied and  unused  for  any  purpose  for  several  years  past 
and  has  brought  in  no  revenue  to  you  as  one  of  its  owners; 
that  it  is  impossible  for  you  to  use,  rent  or  lease'  said  prop- 
erty unless  some  understanding,  agreement  or  contract  could 
be  made  with  the  Southern  Railroad  Company  to  designate 
and  patronize  the  said  hotel  as  a  railroad  eating-house;  that 
you  and  the  other  owner  or  owners  of  said  hotel  property 
have  secured  some  agreement,  understanding  or  contract 
from  the  Southern  Railroad  Company  to  abandon  other 
eating-houses  and  designate  Round  Knob  as  an  eating-house; 
and  tFiat,  by  virtue  of  said  arrangements  with  said  railroad, 
you    have    been  able  to  lease  said   hotel    property  to  S. 
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Otho  Wilson,  or  to  his  mother  through  the  said  Wilson,  for 
profit. 

It  is  further  alleged  that  you  have  a  son  in  the  employ- 
ment of  the  Southern  Railroad  Company  at  Morgantori;  that 
he  was  appointed  to  this  place  by  the  Southern  Railroad 
Company  at  your  request,  and  that  he  was  appointed  over 
others  entitled  to  the  place  by  promotion  under  the  practice 
of  the  company,  and  that  this  was  done  for  your  accommo- 
dation and  at  your  request. 

These  allegations  have  been  made  to  me  by  many  persons, 
and  I  think  publication  of  them  has  been  made  in  the  pub- 
lic press.  If  they  or  the  material  substance  of  them  l)e  true 
— as  to  which  I  am  expressing  no  opinion — then  the  ques- 
tions to  be  determined  are  as  follows: 

First.  Have  you  acquired  any  interest  in  any  way  in  such 
company  in  violation  of  law  ? 

Second.  Have  you  become  disqualified  to  act  as  a  fair 
ijudge  or  commissioner  ? 

Under  the  law,  the  Governor  has  not  only  a  right  but  is 
required  to  suspend  a  railroad  commissioner  who  commit»-a 
breach  of  the  Statute,  which  has  been  cited,  and  this  he  may 
do,  as  in  other  cases  of  executive  removals,  without  notice  to 
the  party  interested;  but  I  shall  not  pass  judgment  or  decide 
this  matter  until  you  have  had  a  full  opportunity  to  be  heard 
by  way  of  denial  or  explanation  or  justification  or  other  de- 
fence. You  will  therefore  please  show  cause  in  writing  on  or 
before  Wednesday,  the  1st  day  of  September,  1897,  at  the 
Executive  office  in  Raleigh,  why  you  should  not  be  sus- 
pended from  your  said  office  and  a  report  thereof  made  to  the 
next  General  Assembly  according  to  law.  On  the  return 
day  of  this  notice,  you  will  please  make  answer  and  proofs 
in  writing,  and  be  there  in  person,  or  by  counsel,  at  your 
election.  Daniel  L.  Russell, 

Governor. 
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To  which  said  James  W.  Wilson  in  obedience  to  said  or- 
der made  reply  as  follows  : 

August  30th,  1897. 

To  Daniel  L.  Russell, 

Govei^ior  of  North  Carolina  : 

Sir: — Your  favor  of  the  25th,  citing  me  to  appear  before 
you  on  Wednesday,  the  1st  day  of  September,  and  reply  in 
writing  to  certain  rumors  or  charges  from  parties  unknown 
to  me,  and  show  cause  why  I  should  not  be  removed  from 
the  responsible  position  of  chairman  of  the  railroad  commis- 
sion, agreeable  to  Section  1  of  the  Act  creating  this  commis- 
sion, was  duly  received. 

In  obedience  thereto  I  herewith  submit  this,  my  answer 
to  each  charge  in  the  order  as  given  in  your  letter.  It  is 
drawn  by  myself,  and  possibly  free  from  the  elegant  diction 
which  a  lawyer  would  have  imparted,  but  I  feel  sure  it  will 
carry  conviction  to  an  impartial  mind. 

1st.  It  is  not  true,  as  alleged,  that  I  am  the  joint  owner 
with  Col.  A.  B.  Andrews,  vice-president  of  the  Southern 
Railway  and  general  [)olitical  manager  of  the  same  for  North 
Carolina,  in  a  certain  piece  of  hotel  property  known  as 
Round  Knob. 

2n(l.  It  is  not  true  that  said  hotel  proi)erty  is  worthless  for 
that  purpose  except  when  designatetf  and  patronized  by  the 
Southern  Railway  Company  as  an  eating-house  for  their 
passenger  trains. 

3rd.  It  is  not  true  that  said  hotel  proi)erty  has  been  un- 
occupied and  unused  for  any  purpose  for  several  years  past 
and  brought  in  no  revenue  to  me  as  one  of  its  owners. 

4th.  It  is  not  true  that  it  was  impossible  to  use,  lease  or 
rent  said  property  unless  some  undersUmding,  agreement  or 
contract  could  be  made  with  the  Southern  Railway  to  desig- 
nate and  patronize  the  said  hotel  as  a  railroad  eating-house. 
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5th.  It  is  not  true,  as  alleged  that  I  with  the  other  owner 
or  owners  of  said  property  have  secured  an  agreement,  un- 
derstanding or  contract  from  the  Southern  Railway  Com- 
pany to  abandon  other  eating-houses  and  designate  Round' 
Knob  as  an  eating-liouse,  and  by  virtue  of  said  agreements 
with  said  railroad  that  I  have  been  able  to  lease  said  hotel 
property  to  Otho  Wilson,  or  his  mother,  through  the  said 
Wilson,  for  profit. 

6th.  It  is  untrue,  as  further  alleged,  that  I  have  a  son  in 
the  employment  of  the  Southern  Railway  Company  at  my 
request  and  that  he  was  appointed  over  others  entitled  to  the 
place  by  promotion  under  the  practice  of  the  company,  and 
this  was  done  for  my  accommodation  and  at  my  recjuest.  I 
hereby  denounce  these  allegations  as  made  to  you  by  many 
persons  as  false,  and  demand  the  i)roof 

In  explanation  I  will  say  that,  about  1881,  Col.  Andrews 
and  myself  built  this  hotel  at  a  cost  of  about  $8,000.  It  is 
not  worthless,  as  stated,  but  is  a  most  convenient  and  beau- 
tiful hotel,  with  thirty  rooms,  closets  and  baths  on  each  floor, 
and  was  leased  and  run  as  a  hotel  for  several  vears  with  no 
meals  supplied  to  passengers.  The  property  has  not  been 
unoccupied  for  yeai*s,  as  charged,  but  on  the  contrary  was 
leased  up  to  last  year,  at  an  annual  rental  of  $500  per  an- 
num, to  a  responsible  party,  with  no  understanding  of  any 
kind  with  the  Southern  Railway  Company. 

In  a  casual  conversation  with  Mr.  Otho  Wilson,  my  recol- 
lection is  that  I  spoke  of  this  very  desirable  property,  which 
was  then  vacant,  the  lease  of  Friscard  &  Co.,  having  expired, 
and  saying  that  the  superintendent  of  the  road  had  sent  me 
word  that  if  some  one  would  open  and  keep  a  good  house  he 
would  make  it  a  dinner  house;  the  hotel  at  Hickorv  was 
then  closed,  and  my  impression  is  that  Asheville  was  not 
then  a  regular  eating-house,  but  of  this  I  am  not  sure.  Mr. 
Wilson  remarked  that  his  mother  was  looking  around  for  a 
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boarding  house,  and  that  possibly  this  might  suit  her,  and 
he  would  go  up  and  examine  the  property.  This  he  did, 
and  on  his  return  expressed  himself  as  greatly  pleased,  but 
said  the  former  lessee  had  left  the  property  in  bad  condition 
and  very  dirty.  I  was  aware  of  this,  and  replied  that,  on 
this  account,  if  his  mother  would  ])ut  the  place  in  good  re- 
pair she  could  have  it  the  first  year  free  of  rent — this  much 
for  the  profit  as  charged;  the  message  to  me  about  the  eat- 
ing-house was  not  intended  for  Mr.  Otho  Wilson  or  his 
mother,  but  was  sent  before  Mr.  Wilson  or  his  mother  ever 
thought  of  it,  or  intended  for  any  person  I  could  get  who 
would  keep  a  first-class  table.  The  management  of  the 
property  was  left  entirely  to  me,  and  my  recollection  is  that 
I  never  mentioned  the  matter  to  Col.  Andrews  until  the 
trade  was  consummated  through  Mr.  Otho  Wilson  for  his 
mother. 

The  land  upon  which  the  Round  Knob  proj>erty  was 
located  belonged  to  John  Malone,  Col.  Crockford  and  myself. 
This  party  owed  a  debt  of  about  $3,000  to  R.  H.  Brown,  of 
McDowell  County,  I  am  the  only  one  of  the  parties  now  liv- 
ing, and  was  alone  responsible  for  the  debt.  For  the  hotel 
itself  I  paid  $0,000,  Col.  Andrews  $3,000,  Col.  Andrews' 
interest  being  about  one-quarter  of  the  hotel,  with  about  ten 
acres  of  land  adjoining.  Before  the  receii)t  of  your  letter  I 
had  no  idea  that  anv  man  in  North  Carolina  seriouslv  con- 
sidered  that  my  owning  a  piece  of  property  jointly  with  Col. 
Andrews,  and  held  jointly  by  us  since  1881,  and  now  rented 
by  a  widow,  which  being  in  addition  to  a  summer  resort  w^as  a 
dinner  station  for  the  passenger  trains  of  the  Southern  Rail- 
w^ay,  would  ever  in  any  way  be  so  construed  as  to  make  me 
in  any  form  under  obligations  to  the  Southern  Railway. 

Finding,  however,  by  your  letter  that  there  were  parties 
who  believed  or  pretended- to  believe  that  this  was  indirectly 
a  violation  of  the  Act,  I  promptly,  under  the  advice  of  friends, 
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to  avoid  ''even  the  appearance  of  evil/'  deeded  niv  individ- 
ual interests  in  the  property  to  R.  II.  Brown  for  his  claim  of 
about  $3,000,  about  the  value,  at  the  present  depreciation,  of 
the  property.  This  was  done  agreeably  to  Section  1  of  the 
Act  to  avoid  any  criticism  by  even  the  caj)tious  as  to  my 
conduct  as  Railroad  Commissioner,  feeling  no  uneasiness 
that  your  fairness  as  a  judge  should  be  so  biased  as  to  decide 
that  with  the  showing  made  you  could,  with  any  pretention 

« 

of  justice,  remove  me  from  tlie  office  now  held  by  the  unani- 
mous support  of  the  I^^gislature  of  North  Carolin^a;  for  this 
unprecedented  compliment  I  have  never  before  had  an  op- 
portunity to  return  thanks. 

As  to  the  charges  about  my  son,  I  will  say  that  he  is  no 
minor,  as  charged,  but  is  twenty-seven  years  old,  and  is  one 
of  the  oldest  emjdoyees  on  the  division  upon  which  he  is 
stationed.  About  seven  years  ago  the  agent  at  Morganton 
resigned.  My  son  was  his  chief  clerk,  and  in  the  very  line 
of  promotion.  V.  E.  McBee,  general  superintendent  of  the 
Seaboard  Air  Line,  was  at  that  time  superintendent  of  that 
division;  he  had  previously  promised  my  son,  as  was  told, 
that  he  would  })romote  him  at  the  first  ()j)portunity.  Mr. 
McBee  kept  Iiis  i)r()mise.  I  have  no  recollection  of  it,  but  it 
is  more  than  probable  that  I  spoke  to  ('a{)t.  McBee  in  his  be- 
half It  would  have  been  a  most  unnatural  father  who 
would  have  done  otherwise.  I  believe  this  covers  the  entire 
bill  of  charges.  But  there  are  other  matters  of  rumor,  not 
in  your  letter,  but  calculated  to  prejudice  your  mind.  I  con- 
sider it  but  simple  justice  to  state  the  facts  as  to  each  one. 
It  is  charged  that,  when  the  Seaboard  system  was  endeavor- 
ing to  give  the  people  cheap  rates,  I  interfered.  Tlie  follow- 
ing is  a  copy  of  orders  in  the  case.  See  report  of  the  Com- 
missioners to  the  Governor,  page*213:  "It  appears  from  press 
reports  that  reduced  rates  have  been  again  ordered  to  be  put 
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in  effect  from  certain  points  outside  of  this  State  to  certain 
points  within,  clearly  causing  a  discrimination  in  violation 
of  the  long  and  short  haul  clause  of  the  Act  creating  the 
Commission.  Justice  to  the  local  business  of  the  State  requires 
us  to  take  prompt  action.  It  is  therefore  ordered  by  the 
Commission  that  all  roads  doing  business  in  the  State  of 
North  Carolina  shall  reduce  their  local  tiiriffs  to  passenger 
and  freight  in  the  same  proportion  as  has  l)een  done  by 
them  on  their  through  business." 

It  was  my  opinion  then  that  our  own  folks  should  have  at 
least  as  good  treatment  as  outsiders.  I  drew  the  order  and 
would  do  so  again  under  similar  circumstances.  It  is  also 
charged  on  the  streets  that  the  Seaboard  system  was  unfairly 
dealt  with  by  me  in  the  matter  of  their  proposed  change  of 
line  at  (taston.  The  facts  are,  that  the  order  as  given  was 
drawn  by  Capt.  McBee,  General  Superintendent  of  the 
Seaboard  Air  Line,  and  in  his  own  writing  in  this  office. 
By  his  re(iuest,  the  board  adopted  it  as  their  order,  believing 
it  to  be  a  fair  solution  of  the  matter.  At  least,  the  Seaboard 
should  be  estopped  from  objecting.  The  charges  as  made 
against  me  are,  in  my  opinion,  so  frivolous  that  they  would 
have  been  passed  unnoticed  had  they  not  been  considered 
as  of  serious  imix)rtance  by  one  who  holds  the  exalted  posi- 
tion that  you  do.  It  is  also  charged  that  my  influence 
during  the  session  of  the  Legislature  was  exerted  to  prevent 
a  reduction  of  rates.  The  last  annual  report  submitted  by 
the  Commission,  with  no  difference  of  views  by  the  Commis- 
sioners, gave  the  rat^^s  of  freight  and  passengers  considered 
by  us  as  just  and  reasonable.  In  support  of  our  views  a 
comparison  of.  the  rates  of  all  the  States  in  the  Union  was 
made  and  published.  We  were  sworn  officers  and  made 
this  report  with  regard  to  the  solemnity  of  our  oaths.  During 
the  session  of  the  Legislature  the  members  of  the  Commis- 
sion were  invited  to  appear  before  the  joint  committe  on 


N.  C]  SEPTEMBER  TERM,  1897.  435 


Caldwell  v.  Wilson. 


Railroads  and  give  their  views  as  to  the  justness  of  the  rates 
now  in  force.  Two  of  us  responded.  I,  for  one,  was  given  a 
most  respectful  hearing  by  the  committee.  In  my  argument 
the  report  of  the  Commission  was  sustained  by  facts  and 
figures.  Nothing  since  has  been  shown  to  convince  me  that 
I  was  wrong.  The  charge  that  it  was  argued  by  me  before 
the  committee  that  to  recommend  a  change  of  rates  would 
be  reflecting  on  the  Commission  is  not  warranted  by  the  facts; 
nothing  of  the  kind  was  ever  alluded  to  by  me — in  this  I 
am  sure  that  I  will  be  sustained  by  the  committee. 

In  justice  to  myself  I  will  say  that  I  never  entered  the 
halls  of  the  Legislature  during  its  session,  or  expressed  my 
views  except  when  solicited  to  do  so  by  its  committee. 

These  facts  have  been  intended  to  be  given  without  feeling 
and  in  a  most  respectful  manner,  and  I  trust  they  will  be  so 
received  by  you. 

In  addition  to  the  facts,  I  will  say  that  the  State  of  North 
Carolina  has  a  Constitution  which  you  and  I  have  sworn  to 
support.  This  Constitution  and  the  laws  as  expounded 
guarantee  protection  to  its  humblest  citizen.  To  a  lawyer 
of  your  acknowledged  ability,  it  may  appear  presumptuous 
for  me  to  call  to  your  attention  Sections  4  and  5,  Article  6, 
of  the  State  Constitution,  which  reads  as  follows: 

"The  following  classes  of  persons  shall  be  disqualified 
for  office:  First,  all  persons  who  shall  deny  the  being  of 
Almighty  God;  second,  all  persons  who  shall  have  been  con- 
victed of  treason,  perjury  or  of  any  other  infamous  crime,  etc.'* 
See  also  Article  4,  Section  31.  Also  Article  1,  Section  19,  of 
Bill  of  Rights.  This  I  will  copy  in  fiill,  as  it  is  regarded  by 
every  freeman  as  a  bulwark  of  liberty.  It  reads  as  follows: 
"In  all  controversies  at  law  respecting  property,  the  ancient 
mode  of  trial  by  jury  is  one  of  the  best  securities  of  the 
rights  of  the  people,  and  ought  to  remain  sacred  and  invio- 
lable." 
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See  also  the  14th  amendment  of  the  Constitution  of  the 
United  States,  which  forbids  any  state  to  deprive  a  citizen  of 
life,  liberty  or  property  without  due  process  of  law.  See  also 
decisions  of  our  Supreme  Court:  Hoke  v.  Henderson,  4  Dev- 
ereux;  Cotton  v.  7?///.s',  7  Jones;  Bunting  v.  (ilaleH,  11  N.  C; 
Broim  V.  Turner,  70  N.  C.;  Howeiion  v.  Tate,  70  N.  C. 
Legislature  cannot  confer  on  an  executive  judicial  powers. 
See  Coolev  on  Constitutional  Limitations.  Act  1801,  mak- 
ing  Railroad  Commission  a  Court  of  Record." 

And  on  the  23rd  day  of  September,  1897,  the  said  (fover- 
nor  of  North  Carolina  issued  and  sent  to  the  defendant  the 
following  communication  and  order: 

"Executive  Department, 
Raleigh,  N.  C.,  September  28,  1897. 

To  James  W.  Wilson,  Esq., 

Chairman  of  Railroad  Commission. 

Sir:  Take  notice  that  after  due  investigation  and  consid- 
eration I  am  convinced  that  vou  have  violated  the  Railroad 
Commission  law  in  some  of  the  particulars  mentioned  in  my 
letter  to  you  August  24,  1897,  and  that  you  have  not  only 
violated  said  Act  in  tlie  sj>ecificatic)n  set  out  in  said  Act,  but 
that  you  have  otherwise,  within  the  meaning  and  intent  and 
words  of  said  Act,  become  dis([ualilied  to  act. 

Now,  therefore,  in  obedience  to  the  duty  imposed  upon  me 
by  said  Act  of  the  Assembly  1  do  hereby  suspend  you  from 
the  office  of  Railroad  Commissioner  and  Chairman  of  said 
Commission,  such  suspension  to  continue  until  the  question 
of  your  removal  or  restoration  shall  be  determined  by  a  ma- 
jority of  the  General  Assembly  in  joint  session.  The  fact  of 
your  suspension  together  with  the  reasons  therefor  and  the 
evidence,  documents  and  information  connected  therewith 
will  be  reported  to  the  next  (General  Assembly. 

You  will  further  take  notice  that  under  and  by  virtue  of 
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the  powers  conferred  and  duties  imposed  by  law  upon  the 
Chief  Executive  I  have  appointed  L.  C.  (.'aid well,  Esq.,  of 
the  C'ountv  of  Iredell,  to  fill  the  vacancv  created  bv  vour 
suspension. 

Inasmuch  as"  vou  are  understood  to  denv  the  power  of 
the  Executive  to  suspend  you  from  office  as  provided  by  the 
Statutes,  I  have  requested  Mr.  Caldwell  to  make  demand 
upon  you  for  tlie  possession  of  the  office  and,  upon  your  re- 
fusal, to  bring  action  therefor  to  the  end  that  the  title  to  the 
office  may  be  judicially  determined. 

(Signed)  I).  L.  Russell, 

To  which  connnunication  and  order  the  said  Governor 
received  the  following  reply: 

^'Raleigh,  N.  C,  September  24,  1897. 
To  I).  L.  RrssELL,   (jovemor. 

Sir:  Yours  of  the  28rd  inst.  is  hereby  acknowledged.  In 
reply  1  will  say  that  I  shall  disregard  your  order  to  suspend, 
but  will  continue  to  do  business  at  the  old  stand  until  re- 
moved l)V  a  tribunal  other  than  a  self-constituted  ''Star 
Chamber."  (Signed)  Jas.  W.  Wilson, 

C  'h  a  inn  a  ii  Ra  i  I  road  C  W  ///  ?/^  iasion . ' ' 

4th.  And  therefore  the  relator  avers  and  so  charges  on 
information  and  belief  tliat  on  tlie  said  23rd  day  of  Septem- 
ber, 18U7,  liis  Excellency,  Daniel  L.  Russell,  (fovernor  of  the 
State  of  North  Carolina,  in  pursuance  of  the  ix>wer  and  au- 
thority vested  in  him  by  Secticm  1,  Chapter  820,  of  the  laws 
of  the  State  of  North  Carolina,  pasv^ed  by  the  (leneral  Assem- 
bly at  itssessicm  of  1891,  ratified  the  5th  day  of  March,  1891, 
and  in  execution  of  duty  devolved  upon  him  by  the  said 
Act,  suspended  the  said  James  \V.  Wilson  from  the  siiid  office 
of  Railroad  Commissioner  and  as  Chairman  of  said  Commis- 
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sion.  That  on  the  said  23rd  day  of  September,  1897,  the 
said  D.  L.  Russell,  Governor  of  North  Carolina  as  aforesaid, 
appointed  the  relator,  L.  C.  Caldwell,  a  Railroad  Commis- 
sioner and  Chairman  of  the  Railroad  Commission  to  fill  the 
vacancy  caused  by  the  suspension  of  the  said  James  W. 
Wilson  from  said  office  of  Commissioner  and  Chairman  of 
said  Commission  from  the  said  23rd  day  of  September,  1897, 
to  continue  until  the  next  General  Assembly,  shall  deter- 
mine the  removal  of  said  James  W.  Wilson  or  until  your 
successor  is  elected  and  qualified  according  to  law. 

5th.  That  the  plaintiff  relator  duly  qualified  as  Railroad 
Commissioner  and  Chairman  of  said  Commission  by  taking 
the  oath  prescribed  by  law  before  David  M.  Furches,  one 
of  the  Justices  of  the  Supreme  Court  of  North  Carolina,, 
which  oaths  were  duly  deposited  in  the  office  of  the  Secre- 
tary of  State. 

6th.  That  the  plaintiff  relator  since  his  appointment  and 
qualification  as  aforesaid,  and  before  the  institution  of  this 
action,  demanded  of  the  said  James  W.  Wilson  that,  he,  the 
said  James  W.  Wilson,  should  vacate  the  said  office  of  Rail- 
road Commissioner  and  surrender  the  same  to  the  relator^ 
and  the  said  James  W.  Wilson  refused  to  vacate  and  surren- 
der the  said  office  to  the  relator  in  words  and  figures,  to-wit; 

^'September  28th,  1897. 
Hon.  L.  C.  Caldwell,  State»rilk,  N.  C. 

Dear  Sir:  Your  favor  of  the  25th  making  your  demand 
for  the  office  of  Railroad  Commissioner,  together  with  all  the 
papers,  records,  rights  and  privileges  thereto  belonging,  was 
duly  served  upon  me  by  the  Sheriff  of  Burke  (-ounty.  In 
reply  will  say  that  I  most  respectfully  decline  to  accede  to 
your  request.         Yours  very  truly,      James  W.  Wii^son, 

Chairman  Railroad  Commission.*' . 

7th.  That  the  defendant  James  W.  Wilson,  notwithstand- 
ing the  suspension  from  the  office  of  Railroad  Commissioner 
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and  Chairman  of  said  Commission  by  the  Governor  of  North 
Carolina,  as  hereinbefore  set  forth,  refuses  to  vacate  the  same, 
and  does  now  unlawfully  usurp,  intrude  into,  hold  and  exer- 
cise the  said  oflSce  of  Railroad  CJommissioner  and  Chairman 
of  said  Commission,  and  does  now^  prevent  and  hinder  the 
relator  from  performing  the  duties  of  said  office. 

8th.  That  said  office  of  Railroad  Commissioner  is  an  office 
of  trust  and  profit  under  the  laws  of  North  Carolina. 

9th.  That  leave  to  bring  this  action  has  been  given  by 
the  Attorney-General  of  said  State,  which  leave  is  attached 
hereto. 

Wherefore  the  plaintiff  demands  judgment: 

1st.  That  the  defendant  has  been  suspended  from  his 
office  of  Railroad  Commissioner  and  Chairman  of  said  Com- 
mission according  to  law. 

2nd.  That  the  defendant  be  adjudged  guilty  of  unlaw- 
fully holding  and  exercising  said  office,  and  that  he  be  fined 
$2,000  in  pursuance  of  the  Statute. 

3rd.  That  the  relator  has  been  duly  appointed  to  fill  the 
vacancy  caused  by  the  suspension  of  the  defendant,  and  is 
entitled  to  hold  and  exercise  the  said  office. 

4th.  That  the  defendant  be  ousted  from  and  the  relator 
inducted  into  said  office. 

5th.  For  such  other  and  further  relief  as  may  be  just  and 
right  and  for  costs  of  this  action." 

The  answer  wa.s  as  follows: 

The  defendant  answering  the  complaint,  says: 

1.  That  section  1  thereof  is  admitted. 

2.  That  section  2  thereof  is  admitted.  Defendant's  term 
of  office  began  April  1,  1893,  and  ends  April  1,  1899. 

3.  That  section  3  of  the  complaint  is  admitted. 

4.  That  section  4  of  the  complaint  is  denied.  But 
defendant  admits  that  the  Governor  undertook  or  attempted 
to  suspend  or  remove  the  defendant  from  his  said  office  of 
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Railroad  roininissioneraiul  designated  the  plaintiffs  relator, 
L.  C.  Caldwell,  to  fill  the  vacancy  which  he  had  attempted 
to  create. 

5.  That  the  allegations  in  section  5  of  the  plaintifTs 
complaint  are  not  trne.  He  admits  that  sjiid  Caldwell  has 
taken  the  oath  prescribed  by  law  for  Railroad  Connnissioner. 

6.  The  defendant  admits  section  6  of  the  complaint, 
except  that  he  doe^  not  admit  the  a])pointment  and  qualifi- 
cation of  said  Caldwell  anv  further  than  helms  hereinbefore 
admitted  the  same. 

7.  That  he  denies  section  7  of  the  complaint,  but  he  ad- 
mits that  he  refuses  to  vacate  his  office  of  Railroad  Connnis- 
sioner and  to  surrender  the  same  to  the  relator.  The  defend- 
ant is  advised  that  his  suspensicm  was  illegal  and  that  he  is 
still  entitled  to  discharge  the  duties  of  his  ofiice. 

8.  Sections  S  and  9  of  the  com|)laint  are  admitted. 

1).  That  the  (General  Assend)lv  of  North  Carolina  at  its 
session  oflSDl  under  the  authoritv  of  the  Constitution  of 
the  State,  Article  4,  Sections  2,  12  and  80,  ))asse(l  an  Act 
cbnstituting  a  Railroad  Connnission  with  the  ])owersofa 
Court,  which  was  ratified  tlie  fifth  of  March,  1801,  and 
under  said  Act  the  defendant  was  elected  a  member  thereof 
at  the  session  of  1S0:>  for  the  term  of  six  years;  and  on  the 
ninth  (>f  March,  lSi)l,  tli(^  (n'neral  Asscml)ly  of  North  Caro- 
lina passed  an  Act  fleclaring  "that  the  Railroad  Connnission 
elected  at  this  session  of  the  Ceneral  Assemblv  antl  their 
succcvssors  in  ofiice  be  and  thev  are  herebv  created  and 
constituted  a  Court  of  Record  inferior  to  the  Supreme  Court 
and  shall  be  known  as  the  Board  of  Railroad  Connnissionei's, 
and  as  such  sliall  have  all  the  powers  and  jurisdiction  of  a 
Court  of  general  jui'isdiction  as  to  all  subjects  end)raced  in 
the  Act  creating  such  Railroad  Connnission." 

10,  That  the  Act  ratified  March  5,  1801,  in  section  1 
thereof,  provides  "that  said  Connnissionei's  shall  not  jointly 
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or  severally  or  in  any  way  be  the  holder  of  any  stock  or 
bonds  or  the  agent  or  attorney  or  employee  of  any  such 
company,  or  have  any  interest  in  anyway  in  such  company, 
and  shall  so  continue  during  the  term  of  his  office,  and  in 
case  any  Commissioner  shall,  as  distributee  or  legatee  or  in 
any  other  wav,  have  or  become  entitled  to  anv  stock  or  bonds 
or  interest  therein  of  any  such  company,  he  shall  at  once  dis- 
pose of  the  same,  and  in  case  any  Commissioner  shall  fail  in 
this  or  in  case  any  one  of  them  shall  become  disqualified  to 
act,  then  it  sliall  be  the  duty  of  the  (lovernor  to  sus[)end 
him  from  office  and  to  report  the  fact  of  liis  sus})ensi()n,  to- 
gether with  the  reason  therefor,  to  the  next  General  Assem- 
bly, and  the  (piestion  of  his  removal  from  office  shall  be  de- 
termined by  a  majority  of  the  (General  Assembly  in  joint 
session.  In  any  case  of  suspension  the  (lovernor  shall  fill 
the  vacancv,  and  if  the  (leneral  Assemblv  shall  determine 
that  theC()nnnissionersusi)ended  shall  be  removed,  then  the 
ai)])ointee  of  tlie  Governor  shall  hold  until  his  successor  is 
elected  and  (lualified  as  hereinbefore  j)r()vided,  but  if  the 
General  Assembly  shall  determine  that  the  suspended  Com- 
missicmer  shall  not  be  removed  from  his  oHice,  thon  the 
effect  shall  be  to  reinstate  him  in  said  office.  The  i)erson 
discharging  the  duties  of  said  olHce  shall  be  entitled  to  the 
salary  for  the  time  he  is  so  engaged,  but  a  commissioner  who 
is  suspended  shall  be  allowed  the  salary  during  his  suspen- 
sion in  case  he  should  be  reinstated  bv  the  next  (Tcneral  As- 
sembly:  Provided,  tliat  no  ])erson  is  eligible  as  such  connnis- 
sioner  who  shall  have  been  an  attorney  of  any  such  comj)any 
within  twelve  months  next  preceding  his  election  to  such 
office;"  but  the  defendant  avers,  being  so  advised,  that  said 
provisions  are  unconstitutional  and  void. 

11.  That,  as  a])pears  byt  he  complaint,  the  said  Daniel  L. 
Russell,  (iovernor,  preferred  the  charges  contained  in  his 
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communication  of  August  24,  1897,  which  is  set  out  in  sec- 
tion 3  of  complaint.  The  defendant  appeared  before  the  said 
Governor  at  the  dav  fixed  and  tiled  a  ^Titten  denial  of  said 
charges  with  only  an  affidavit  from  V.  E.  McBee  as  follows: 
"In  1893, 1  was  general  superintendent  of  the  Western  North 
Carolina  Railroad,  and  during  the  said  year  appointed  the 
said  James  W.  Wilson,  Jr.,  station  agent  at  Morganton,  and 
in  making  such  ap|>ointment  did  so  without  consultation  or 
conference  with  Mr.  Wilson's  father.  J.  W.  Wilson,  Jr.,  had, 
several  years  before  appointed  station  agent,  served  as  clerk 
in  the  said  office  and  proved  himself  competent  to  fill  the 
agency."  Defendant  also  filed  testimonials  from  citizens  of 
Morganton  showing  the  business  capacity  and  fitness  of  said 
J.  W.  Wilson,  Jr.,  for  the  i)osition  of  agent  at  that  place. 
And  thereui)on  the  defendant  demanded  of  the  said  Gover- 
nor that  the  evidence  against  him  l>e  produced,  and  that  he 
have  an  opportunity  to  confront  his  accusers  and  cross- 
examine  the  witness.  This  was  refused,  the  Governor  stat- 
ing that  he  had  no  power  to  subptena  witnesses. 

1 2.  That  notwithstanding  the  denials  of  the  defendant  and 
the  affidavit  in  support  thereof,  the  said  Governor,  without 
evidence  and  without  a  trial,  undertook  to  find  generally 
that  the  defendant  had  violated  the  Railroad  Commi»<ion 
law  in  some  of  the  particulars  mentioned  in  his  letter  of 
August  24th,  1897,  and  that  the  defendant  had  not  only 
violated  the  said  act  in  the  specifications  set  out  in  said  act, 
Imt  that  he  had  otherwise  within  the  meaning  and  intent 
and  words  of  said  act  l)ecome  discjualified  to  act.  There- 
upon the  said  Governor,  without  a  more  s{)ecific  finding, 
undertook  to  sus'j^end  the  defendant  and  deprive  him  of  his 
said  office. 

13.  The  defendant  denies  that  he  is  the  joint  owner  with 
Col.  A.  B.  Andrews,  the  first  vice-president  of  the  Southern 
Railroad,  of  the  Round  Knob  hotel.     He,  for  a  valuable  con- 
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sideration,  sold  and  conveyed  the  sarae  between  the  date  of 
the  Governor's  letter  of  August  24th,  1897,  and  August 
30th,  1897,  by  deed  to  R.  M.  Brown,  as  he  was  entitled  to  do 
under  the  provisions  of  said  Act  of  the  General  Assembly. 

14.  That  the  defendant  denies  that  the  said  hotel  property 
is  worthless  as  a  hotel  except  when  designated  and  patron- 
ized by  the  Southern  Railroad  as  an  eating  house  for  their 
passenger  trains. 

15.  That  the  defendant  denies  that  the  said  hotel  property 
has  been  unoccupied  and  unused  for  any  purpose  for  several 
years  past,  and  has  brought  in  no  revenue  to  defendant. 
Up  to  1896  it  was  under  lease  for  five  years  to  Mieusett  and 
Friscard  at  an  annual  rental  of  $500.  This  lease  expired 
some  time  in  the  fall  or  winter  of  1896.  While  three  years' 
rent  is  still  due  by  them  it  is  perfectly  good  and  collectable, 
and  the  same  is  now  in  suit. 

17.  That  the  defendant  denies  that  it  is  impossible  to  use, 
rent  or  lease  said  property  unless  some  understanding,  agree- 
ment or  contract  can  be  made  with* the  Southern  Railroad 
to  designate  and  patronize  the  said  hotel  as  a  railroad  eating- 
house. 

18.  That  the  defendant  denies,  except  as  stated  herein, 
that  he  and  the  other  owner  or  owners  of  said  hotel  property 
secured  any  agreement,  understanding  or  contract  from  the 
Southern  Railroad  Company  to  abandon  other  eating-houses 
and  designate  Round  Knob  as  an  eating-house,  and  that  by 
virtue  of  said  agreement  with  said  railroad  he  was  able  to 
lease  said  hotel  property  to  S.  Otho  Wilson,  or  to  his  mother 
through  the  said  Wilson,  for  profit.  The  facts  are  fully 
stated  in  the  defendant's  letter  of  August  30th,  1897,  set  out 
in  the  complaint. 

19.  That  the  defendant  denies  that  his  son,  who  is  now 
twenty-seven  years  of  age,  was  appointed  agent  at  Morgan- 
ton  of  the  Southern  Railroad  over  others  entitled  to  the  place 
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by  j>r()inotion  under  the  practice  of  the  company,  and  that 
this  was  done  for  his  accommodation.  He  was  in  the  verv 
line  of  j)roniotion  and  was  a[>pointed  in  1893  by  V.  E.  Mc- 
Bee,  former  sujierintendent,  in  pursuance  of  a  previous 
jmmiise,  as  defen<lant  is  infornuHl  and  l)elieves,  on  account 
of  a  vacancy  in  the  office  in  Morganton.  His  said  son  was 
chief  clerk  to  the  agent  and  was  appointed  on  his  resigna- 
tion. Defendant  at  first  thought  he  may  have  si>oken  to 
Mr.  McHee  in  favor  of  his  son,  hut  on  more  careful  inquiry 
and  reflection  is  convinced  he  did  not  do  s<:),  and  he  there- 
fore denies  that  lie  Kiid  anything  about  it  to  said  McBee. 

20.  That  defendant  ac<iuired  the  Round  Knob  hotel  prop- 
erty in  IS.Sl.  The  hotel  was  built  in  18S1,  or  thereabouts, 
and  has  been  a  railroad  eating-house  at  divers  times  since 
its  erection. 

21.  The  defendant  denies  that  he  has  accjuired  any  in- 
terest in  any  way  in  the  Southern  Railroad  Company  in 
violation  of  law. 

22.  The  defendant  denies  that  he  has  become  disciuali- 
fied  to  act  as  a  fair  Judge  or  Commissioner. 

23.  That  under  the  laws  of  North  Carolina  the  defendant 
has  a  i)roperty  in  his  office,  an(l  he  demands  to  have  the 
charges  j)referred  against  him  tried  by  a  jury  in  this  action. 

24.  That  bv  the  Constitution  of  the  State  of  North  Caix> 
lina,  Article  (>,  Sections  1,  2  and  3,  it  is  provided  that  every 
male  |)erson  born  in  the  United  States,  and  every  male  per- 
son who  has  been  naturalized,  twenty-one  veal's  old  or  up- 
ward, who  shall  have  resided  in  the  State  twelve  months 
next  preceding  the  election  and  ninety  days  in  the  county 
in  which  he  offers  to  vote,  shall  be  deemed  an  elector  and 
eligible  to  otiice,  except  all  j)ersons  who  shall  deny  the  being 
of  Almighty  (iod,  and  all  persons  who  shall  have  l)een  con- 
victed of  treason,  perjury  or  of  any  other  infamous  crime 
since  becoming  citizens  of  the  United  States,  or  of  corruption 
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or  malpractice  in  office,  unless  such  person  shall  have  been 
legally  restored  to  the  rights  of  citizensliip. 

25.  That  this  defendant  is  in  every  wav  qualified  to 
hold  office  under  the  requirements  aforesaid. 

26.  That  the  defendant  is  advised,  and  so  avers,  that  any 
provision  of  the  Railroad  Commission  Act,  Chapter  320  of 
the  Acts  of  the  General  Assembly  of  North  Carolina,  passed 
at  the  session  of  1891,  which  prescril)o  other  and  different 
qualifications  for  the  office  of  Railroad  Commissioner  than 
those  laid  down  by  the  said  provisions  of  the  Constitution, 
are  unconstitutional  and  void. 

27.  That  the  Board  of  Railroad  Connnissioners  is  a  Court 
of  Record  and  tlie  Commissioners  are  Judges  under  and  by 
virtue  of  Article  4,  Section  12,  of  the  Constitution  of  the  State 
by  which  it  is  provided,  ''The  General  Assembly  shall  have 
no  power  to  deprive  the  Judicial  Department  of  any  power 
or  jurisdiction  which  rightfully  pertains  to  it  as  a  co-ordi- 
nate department  of  the  Government,  but  the  General  Assem- 
bly shall  allot  and  distribute  that  portion  of  this  power  and 
jurisdiction  which  does  not  pertain  to  the  Supreme  Court 
among  the  other  Courts  prescribed  in  this  Constitution  or 
which  may  be  established  by  law  in  such  manner  as  it  may 
deem  best,  provide  also  a  proper  system  of  appeals,  and  regu- 
late by  law  w^hen  necessary  the  method  of  proceeding,  in  the 
exercise  of  their  powers,  of  all  Courts  below  the  Supreme 
Court  so  far  as  the  same  may  be  done  without  conflict  with 
other  provisions  of  this  Constitution.'' 

28.  That  by  Article  4,  Section  30,  of  the  State  Constitution 
it  is  further  provided,  **In  case  the  General  Assembly  shall 
establish  other  Courts  inferior  to  the  Supreme  (Jourt  the  pre- 
siding officers  and  clerks  thereof  shall  be  elected  in  such 
manner  as  the  General  Assembly  may  from  time  to  time  pre- 
scribe, and  they  shall  hold  their  offices  for  a  term  not  exceed- 
ing eight  years." 
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29.  That  by  Article  4,  Section  31,  of  the  State  Constitution 
it  is  further  provided,  *^Any  Judge  of  the  Supreme  Court  or 
of  the  Superior  Court  and  the  presiding  officers  of  such  Courts 
inferior  to  the  Supreme  Court  as  may  be  established  by  law 
may  be  removed  from  office  for  mental  or  physical  inabiUty 
upon  a  concurrent  resolution  of  two  thirds  of  both  houses  of 
the  General  Assembly.  The  Judge  or  presiding  officer  against 
whom  the  General  Assembly  may  be  about  to  proceed  shall 
receive  notice  thereof  accompanied  by  a  copy  of  the  causes 
alleged  for  his  removal  at  least  twenty  days  before  the  day 
on  which  either  house  of  tlie  General  Assembly  shall  act 
thereon." 

30.  That  the  alleged  causes  of  removal  set  up  by  the  Gov- 
ernor are  such  as  apply  to  no  other  Judges  or  presiding  offi- 
cers of  Courts  or  any  other  public  officers  in  the  State,  and 
the  Governor  has  no  power  to  remove  or  suspend  any  other 
Judge  or  presiding  officer  of  Courts  or  any  other  officer  not 
appointed  by  him.  Wherefore,  the  defendant  says  the  Stat- 
ute and  the  said  action  of  the  Governor  deprive  him  of  the 
equal  protection  of  the  laws  and  are  in  violation  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the  United  States, 
and  this  defendant  expressly  claims  the  protection  of  said 
Amendment. 

31.  That,  as  appears  by  section  3  of  the  complaint,  the 
Governor  cited  this  defendant  before  him  to  answer  the 
charges  preferred  against  him.  This  defendant  fully  an- 
swered, and  generally  and  specifically  denied  the  charges. 
Thereupon,  the  defendant  demanded  to  be  confronted  with 
his  accusers  and  to  hear  and  cross-examine  the  witnesses 
against  him.  This  was  refused  and  no  witness  or  other  evi- 
dence w^as  produced;  and  thereafter  the  Governor  made  his 
decision,  by  which  he  attempted  to  remove  the  defendant 
till  the  meeting  of  the  General  Assembly,  early  in  January, 
1899.     The  defendant  submits  that  this  action  was  without 
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a  hearing  and  without  evidence  to  support  it,  without  any 
trial  and  without  any  right  of  appeal.  Wherefore  he  says 
the  said  action  deprives  him  of  his  liberty  and  property  with- 
out due  process  of  law,  and  is  in  direct  conflict  with  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United 
States,  and  the  defendant  expressly  claims  the  protection  of 
said  Amendment. 

32.  That  he  submits  to  the  Court  whether,  bv  the  action 
of  the  (lovernor  aforesaid,  the  privileges  and  immunities  of 
defendant  as  a  citizen  of  the  l^'nited  States  have  been  abridged 
in  violation  of  the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States,  and,  if  so,  he  expressly  claims  the 
protection  of  said  Amendment. 

33.  That  the  defendant  is  advised  that  the  General  Assem- 
bly had  no  power  to  confer  upon  the  (xovernor  the  right  of 
removal  or  suspension,  nor  to  confer  upon  itself  the  power 
thereafter  to  pass  upon  the  (}uestion  of  removal  or  restora- 
tion, nor  to  add  to  the  qualifications  for  holding  office.  And 
the  defendant  further  submits  that  the  matters  and  things 
charged  against  him,  and  which  he  fully  denies,  do  not  come 
within  the  provisions  of  the  Act  of  the  General  Assembly 
and  do  not  warrant  the  action  of  the  Governor. 

34.  The  defendant  submits,  being  so  advised,  that  the 
action  of  the  Gov^ernor  was  illegal  and  void  and  the  defend- 
ant is  entitled  to  continue  in  the  exercise  of  the  duties  of  his 
office. 

Wherefore  the  defendant  prays  judgment  that  he  go  with- 
out day  and  recover  of  the  plaintiff  his  costs  of  action." 

The  defendant,  by  leave  of  the  Court,  amended  section  15  of 
answer  by  inserting  in  lieu  of  all  after  the  word  defendant, 
in  line  3  thereof:  **In  the  year  1891  the  defendant  sold  and 
conveyed  said  property  to  The  Carolina  Investment  Com- 
pany, a  corporation  under  the  laws  of  this  State;  and  on  the 
18th  day  of  April,  1893,  said  company  leased  it  to  Stephen 
Mieusett  and  Emil  Friscard  for  five  years,  beginning  May  1st 
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1893,  and  ending  May  1st,  1898,  at  the  following  rental: 
$250.00  per  year  for  the  first  two  years;  $300.00  for  the  third 
year;  $400.00  for  the  fourth  year,  and  $500.00  for  the  fifth 
year,  payments  to  be  made  quarterly.     About  the  —  day  of 

,  1893,  the  said  company,  wishing  to  reeonvey  .said 

property  to  the  defendant,  and  not  having  registered  it,s  deed, 
surrendered  it  to  the  defendant,  and  surrendered  the  jirop- 
erty  to  him,  upon  the  agreement  that  he  would  recognizee  the 
lease  to  Mieusett  &  Friscard.  In  the  fall  or  winter  of  1896 
said  Mieusett  &  Friscard  abandoned  the  property  and  it  was 

leased  to  Mrs.  Marv  Wilson  about  the dav  of  January 

or  February,  1897.  While  Mieusett  &  Friscard  are  in  arrears 
for  two  or  three  years  rent  it  is  perfectly  good  and  collectible, 
and  is  now  in  suit." 

The  defendant  tendered  the  issues  set  out  in  the  opinion 
and  demanded  a  trial  by  jury. 

The  Court  refused  to  submit  the  issues  to  the  jury  and  the 
defendant  excepted. 

The  relator  moved  for  judgment  upon  the  pleadings, 
which  motion  was  granted  and  the  defendant  excepted  and 
appealed,  upon  the  assignments  of  error  set  out  in  tlie 
opinion. 

Alesffrs.  A.  C.  Arery^  ArmjUhl,  Trn-nvr  &  Coirks  iiwA  \V.  J. 
Montgo}iienj,  for  plaintiff. 

Messrs.  R.  0.  Burton,  J.  I).  Shaw,  T.  N.  Hill,  J.  C.  L. 
Harri%  ArvuMend  Burwell  and  John  G,  Bi/num,  for  defend- 
ant (appellant). 

Douglas,  J.:  This  is  an  action  in  the  nature  of  quo 
warranto,  brought  to  try  the  title  to  the  office  of  Railroad 
Commissioner.  The  defendant  was  suspended  by  the  Gov- 
ernor under  the  provisions  of  Section  1  of  Chapter  320 
of  the  Laws  of  1891,  known  as  The  Railroad  Commission 
Act,    and  the   plaintiff  appointed    to  fill   the  vacancy  so 
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created.     The  part  of  the  Act  now  under  consideration  is  as 
follows: 

"Said  Comniissionei"s  shall  not  be  jointly  or  severally,  or 
in  any  way  be  the  holder  of  any  stock  or  bonds,  or  be  the 
agent  or  attorney  or  enii)loyee  of  any  such  company,  or 
haye  any  interest  in  any  way  in  any  such  conij>any,  and 
shall  so  continue  during  the  term  of  his  office;  and  in  case 
any  Commissioner  shall,  as  distributee  or  legatee  or  in  any 
other  way,  haye  or  Income  entitled  to  any  stock  or  bonds  or 
interest  therein  of  any  such  company,  he  shall  at  once  dis- 
pose of  the  same;  and  in  case  any  Commissioner  shall  fail 
in  this,  or  in  case  any  one  of  them  shall  become  discjualified 
to  act,  then  it  shall  be  the  duty  of  the  (Tovernor  to  suspend 
him  from  office  and  to  rei)ort  the  fact  of  his  suspension, 
together  with  the  reason  tlierefor,  to  the  next  (Jeneral 
Assembly;  and  the  question  of  his  removal  from  office  shall 
be  determined  by  a  majority  of  the  (leneral  Assembly  in 
joint  session.  In  any  case  of  susi)ension  the  Governor  shall 
fill  the  vacancy,  and  if  the  General  Assembly  shall  deter- 
mine  that  the  Gonnnissioner  susjKMided  shall  be  removed, 
then  the  appointee  of  the  (governor  shall  hold  until  his 
successor  is  elected  and  qualified  as  hereinbefore  provided,, 
but  if  the  General  Assembly  shall  determine  that  the  sus- 
pended Commissioner  shall  not  be  removed  from  his  office, 
then  the  effect  shall  be  to  reinstate  him  in  said  office.  The 
person  discharging  the  duties  of  said  office  shall  be  entitled 
to  the  salarv  for  the  time  he  is  so  engaged,  but  the  Commis- 
sioner who  is  susj)ended  shall  be  allowed  the  salary  during 
his  susi)ension  in  case  he  should  be  reinstated  by  the  next 
General  Assembly." 

The  following  facts  appear  from  the  record:  On  the  24th 
day  of  August,  1897,  the  Governor  wrote  to  the  defendant 
calling  his  attention  to  the  said  Act,  reciting  certain  allega- 
tions as  to  the  defendant's  connection  with  the  Southern. 

121—57 


450  IN  THE  SUPREME  COURT.  [121 


Caldwell  r.  Wilson. 

Railway  C'Onipaiiy,  and  requiring  the  defendant  to  show 
cause  in  writing  on  or  before  tlie  first  day  of  September, 
1897,  why  he  should  not  Ije  suspended  from  office,  and  a 
report  thereof  made  to  the  next  General  Assembly. 

On  the  30th  day  of  August,  1897,  the  defendant  filed  with 
the  (fovernor  his  written  answer,  among  other  defences, 
denying  the  power  of  the  Oovernor  to  suspend  him,  and 
alleging  the  unconstitutionality  of  that  portion  of  the  Rail- 
road f'onnnission  Act  authorizing  such  suspension. 

On  the  23rd  day  of  September,  1897,  the  (Governor  notified 
the  defendant  in  writing  that  after  due  investigation  and 
consideration  he  was  convinced  that  the  defendant  had 
violated  the  Railroad  Commission  Law  in  some  of  the  parti- 
culai's  mentioned  in  his  letter  of  August  24th  and  that  the 
defendant  had  not  only  violated  said  Act  in  the  specifica- 
tions set  out  in  said  Act,  but  that  the  defendant  had  other- 
wise within  the  meaning  and  intent  and  words  of  said  Act 
become  distjualified  to  act;  and  that  therefore  he,  the 
(lovernor,  did  suspend  the  defendant  from  the  office  of 
Railroad  Commissioner  and  Chairman  of  said  Commission, 
and  did  api)()int  thereto  the  relator,  Caldwell. 

The  defendant  on  Septeml)er  24th,  replied  to  the  (fOvernor 
as  follows:  "Sir: — Youi^s  of  the  23rd  inst.  is  hereby 
acknowledged.  In  reply  I  will  say  that  I  shall  disregard 
your  order  to  suspend,  but  will  continue  to  do  business  at 
the  old  stand  until  removed  bv  a  tribunal  other  than  a  self 

ft 

constituted  'Star  Chamber.*  "  The  relator  qualified  at  once, 
and  demanded  of  the  defendant  the  possession  of  the  said 
oHice,  together  with  all  its  records,  which  was  refused  by 
the  defendant. 

Tliereupon  the  relator  brought  this  action  to  recover  said 
office,  and  filed  his  complaint,  fully  setting  out  his  cause  of 
action.  The  defendant  answered  alleging  that  the  Governor 
had  no  j)Ower  to  suspend  him;  that  if  such  power  existed, 
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the  Governor  had  attempted  to  exercise  it  in  an  arbitrary 
and  unlawful  manner,  without  giving  him  tlie  fair  hearing 
to  which  he  was  entitled  by  law;  that  the  part  of  the  Rail- 
road Commission  Act  authorizing  such  suspension  was 
unconstitutional  inasmuch  as  it  im])osed  additional  and 
unusual  qualifications  for  said  office,  and  interfered  with 
the  independent  tenure  of  a  judicial  officer,  and  deprived 
him  of  his  proj)erty  in  said  office  '^without  due  process  of 
law;"  and  that  his  susj)ension  in  manner  and  substance  was 
in  violation  of  the  Fourt<?enth  Amendment  to  the  Constitu- 
*  tion  of  the  United  States.  At  the  conclusion  of  the  reading 
of  the  pleadings  the  defendant  tendered  the  following  issues 
and  demanded  a  trial  by  jury: 

1.  Is  the  i)laintiH  entitled  to  the  office  of  Kailroad 
Commissioner? 

2.  Does  the  defendant  unlawfully  intrude  into,  hold  and 
exercise  the  office  of  Railroad  Connnissioner  and  Chairman 
of  said  ( 'onnnission? 

3.  Has  the  defendant  acquired  any  interest  in  any  way 
in  the  Southern  Railwav  ('ompanv  in  violation  of  law? 

4.  Ha.s  the  defendant  become  dis(jualified  to  act  as  a 
fair  Judge  or  ( 'ommissioner,  or  has  he  become  in  any  way 
discjualitied  to  act? 

5.  Did  the  defendant,  prior  to  September  1,  1897,  sell 
and  convev  for  a  valuable  consideration  the  Round  Knob 
Hotel  to  R.  M.  Brown? 

6.  Did  the  defendant  demand  of  the  Governor  that  the 
evidence  against  him  be  produced  and  that  he  have  an 
opportunity  to  confront  his  accusers  and  cross-examine  the 
witnesses  against  him? 

7.  Was  said  demand  refused? 

8.  Was  any  evidence  produced? 

Thereupon  the  plaintiff  moved  for  judgment  upon  the 
complaint  and  answer.     The  defendant  here  claimed  that 
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such  motion  was  irregular,  and  that  the  plaintiff  should 
either  demur  or  go  to  trial  before  the  jury.  His  Honor, 
then,  by  consent,  heard  argument  both  upon  the  right  to  a 
jurj'  trial  and  upon  said  motion  for  judgment.  The  defend- 
ant's exceptions  were  as  follows:  "During  the  argument 
the  defendant  contended,  among  other  things,  that  the 
Statute,  Laws  of  North  Carolina,  Session  of  1881,  Chapter 
320,  Section  1,  and  the  action  of  the  Governor  set  out  in  the 
pleadings,  deprived  him  of  the  equal  protection  of  the  laws, 
and  deprived  him  of  his  office  without  due  process  of  law, 
as  set  out  in  the  answer,  and  therefore  the  Statute  and  said 
action  of  the  (Jovernor  were  in  violation  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States,  and  he 
expressly  claimed  the  protection  of  said  Amendment  These 
contentions  were  disallowed  and  the  defendant  excepted. 
Exception  1. 

Exception  2.  The  Court  refused  to  submit  the  issues 
tendered,  or  any  issues,  and  the  defendant  excepted. 

Exception  3.  The  Court  further  ruled  that  the  plaintiff 
was  entitled  to  judgment  upon  the  pleadings.  The  defend- 
ant excepted. 

Exception  4.  The  defendant  moved  for  a  new  trial  for 
the  foregoing  alleged  errors.  Motion  overruled  and  the 
defendant  excepted." 

Thereupon  judgment  was  rendered  in  favor  of  the  plain- 
tiff relator  as  follows:  **First.  That  the  defendant  James 
W.  Wilson  has  been  duly  suspended  from  his  office  of  Rail- 
road Commissioner  and  Chairman  of  said  Commission,  and 
is  unlawfully  holding  and  exercising  said  office.  Second. 
That  the  relator,  L.  C.  Caldwell,  has  been  duly  appointed  to 
fill  the  vacancy  caused  by  the  suspension  of  said  James  W. 
Wilson  from  said  office.  Third.  That  the  defendant  James 
W.  Wilson  be  ousted  from  said  office  of  Railroad  Commis- 
sioner and  that  the  relator  L.   C.  Caldwell  be  inducted  into 
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said  office  and  that  the  relator  L.  C.  Caldwell  recover  of  said 
defendant  and  the  sureties  on  his  bond  the  costs  of  this 
action  to  be  taxed  by  the  Clerk  of  this  Court."  The  defend- 
ant excepted  to  this  judgment  and  appealed  to  this  Court. 
The  first  exception  cannot  be  sustained,  as  we  are  utterly 
unable  to  see  any  Federal  question  whatever  involved  in 
this  action.  The  office  of  Railroad  Commissioner,  from 
which  the  defendant  has  been  suspended,  is  an  office  exist- 
ing solely  under  the  Constitution  and  Laws  of  this  State, 
and  created  to  administer  the  Railroad  Commission  Act. 
It  has  no  recognition  in  the  Laws  of  the  United  States,  does 
not  interfere  with  inter-state  commerce,  and  is  concerned 
solelv  in  domestic  affairs  and  internal  trade.  The  defend- 
ant  was  not  deprived  of  his  office  without  due  process  of 
law.  He  was  cited  to  ai)})ear  and  answer  certain  charges, 
and  he  did  appear  and  filed  an  answer.  The  written  notice 
of  the  (Tovernor,  which  was  admittedly  received  and  acted 
upon  by  the  defendant,  was,  in  effect,  a  citation  and  under 
the  circumstances  had  all  the  force  of  a  summons.  The 
only  ol)ject  of  a  sunnnons  is  to  bring  the  defendant  into 
Court  b\'  giving  him  legal  notice,  and  if  he  voluntarily 
appeal's,  without  limiting  his  appearance,  he  is  held  to  waive 
a  summons,  and  is  as  completely  in  Court  as  if  it  had  been 
served.  The  Court,  or  any  other  tribunal  having  jurisdic- 
tion of  the  subject  matter,  lias  thereafter  comi)lete  jurisdic- 
tion of  the  person.  Joriea  \.  Pen  land,  19  N.  (■.,  lir^H;  Hyatt 
V.  Tomli)},  24  N.  C,  149;  Duffy  v.  Averift,  27  N.  C.,  45/>; 
Middleton  v.  Duffy,  73  N.  (\,  72;  Wieeler  v.  Cohh,  75  N.  C, 
21;  Etheridge  v.  Woodley,  S3  N.  C.,  11;  Penniwan  v.  Daniel, 
95  N.  C,  341;  Rohertn  v.  Allman,  106  N.  C,  391.  In  i^tate 
v.Joiies,  88  N.  V.,  683,  685,  this  Court  has  said:  ''The 
object  ot  proce.vi  is  to  give  notice  and  an  opportunity  to  make 
defence  to  an  action.  The  scire  facias  furnished  this  notice, 
and  the  sureties  submitted  to  the  jurisdiction  and  resisted 
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the  demand  for  judgment.  A  defendant  may  appear  with- 
out process,  and  his  appearance  dispenses  with  process,  since 
its  purpose  is  to  bring  him  into  Court,  and  he  is  in  Court 
when  he  answers  and  defends  the  action.  That  this  rule  is 
by  no  means  peculiar  to  this  State  will  be  seen  by  a  refer- 
ence to  the  Encyclopedia  of  Pleading  and  Practice,  Vol.  2, 
page  639. 

What  is  '*due  process  of  law**  is  generally  difficult  to 
define;  but  we  think  in  the  case  at  bar  the  defendant  has  no 
cause  to  complain  on  that  score.  As  the  protection  of  the 
Constitution  of  the  I'nited  States  is  invoked,  we  deem  it 
best  to  omit  the  numberless  authorities  in  the  different 
State  Reports,  and  confine  oui*selves  on  this  point  to  the 
decisions  of  that  Court,  essentially  supreme  wherever  its 
jurisdiction  attaches  and  where  alone  the  decisions  of  this 
Court  can  ever  be  called  in  (juestion. 

The  case  of  Murrmfs  Lcfisce  v.  The  Hoboken  Land  &  Im- 
provement Co.,  18  How.  272,  was  an  action  of  ejectment  in 
which  the  defendant  claimed  title  to  certain  lands  under  a 
sale  made  by  the  United  States  Marshal  bv  virtue  of  a 
distress  warrant  issued  bv  the  Solicitor  of  the  Treasurv.  It 
was  held  that  such  a  warrant  of  distress  was  not  in  conflict 
with  the  Constitution  of  the  United  vStates,  and  was  **due 
process  of  law;'*  and  that  the  action  of  the  executive  j>ower 
in  issuing  the  warrant  was  conclusive  evidence  of  the  facts 
recited  in  it,  and  of  the  authority  to  make  a  levy — citing 
Prigg  v.  Pcnnsyhania,  10  Pet.  021;  V.  S.  v.  Xoursc,  9  Peters^ 
8;  Randolpli'H  Case,  2  Brock.,  447;  U.  S.  v.  Xourse,  4  Cranch 
C.  (\,  151;  U.  IS.  V.  Bullock,  (cited  0  Pet.  485.)  The  Court 
further  says:  *'Thus,  it  has  been  repeatedly  decided  in  this 
class  of  cases,  that  upon  their  trial,  the  acts  of  executive 
officers,  done  under  the  authority  of  Congress,  were  conclu- 
sive, either  u[)on  particular  facts  involved  in  the  inquiry  or 
upon  the  whole  title" — citing  Foleij  v.  Harrison,  15  Howard, 
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433;  Burgee  v.  (rrai/y  16  How.,  48.  **It  is  also  true  that 
even  in  a  suit  between  private  persons  to  try  a  question  of 
private  right,  the  acihn  of  the  executive  pfrwer,  upon  a  matter 
ctymmitted  to  its  determmntimi  by  the  Cmistitiitimi  and  laws,  is 
conchisive" — citing  Luth(r  y.  Borden,  7  Howard,  l;Doe\\ 
Braden,  16  Howard,  635,  and  .cited  in  Walker  v.  Sauvinei,  2 
Otto,  93;  Damhon  v.  New  Orleans,  6  Otto,  102;  Springer  v. 
II  IS.,  12  Otto,  586,  594;  Ex  parte  Wall,  107  U.  S.,  290; 
Hilton  V.  Mcrritt,  110  U.  S.,  107;  Hurtado  v.  CaL,  110  U.  S., 
528,  542. 

In  the  case  at  bar  there  can  be  no  question  of  the  right  of 
the  Governor  to  appoint  the  plaintiff  if  a  vacancy  legally 
existed.  Foster  v.  Kansas,  112  l\  S.,  201,  204.  The  only 
question  really  at  issue  is  the  legality  of  the  removal  of  the 
defendant,  and  in  this  view  the  State  of  North  Carolina  is 
the  real  party  in  interest,  as  it  is  her  act,  through  her  Chief 
Executive,  of  which  the  defendant  complains.  The  State 
has  surely  as  much  interest  in  having  her  laws  properly 
administered  by  officers  of  her  choice,  in  every  respect  (juali- 
fied  for  their  duties,  as  the  general  government  can  have  in 
the  collection  of  its  taxes.  And  we  can  see  no  rea,son  whv 
the  action  of  the  ( Governor  in  suspending  the  defendant 
from  office  in  strict  accordance  with  tfie  provisions  of  a 
Statute,  which  we  hold,  to  be  Constitutional,  is  not  fully  as 
much  ^*due  process  of  law"  as  was  the  sale  of  real  estate 
under  the  warrant  of  distress,  so  held  in  MmTag  v.  Hoboken, 
supra.  Under  the  same  authority  we  feel  fully  justified  in 
holding  that  the  action  of  the  Chief  Executive  of  this  State, 
certainly  an  officer  of  liigher  relative  rank  and  greater  dig- 
nity tlian  a  mere  Solicitor  of  the  Treasury,  is  eciually  conclu- 
sive upon  a  matter  committed  to  his  determination  by  the 
(•onstitution  and  Laws  of  this  State.  It  is,  at  least,  of  equal 
<lignity  witfi  a  tax-sale  certificate,  whose  recitals  are  held  to  be 
evidence  prima  facie  as  to  all  and  conclusive  as  to  many  of  the 
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facts  therein  alleged.  De  Treville  v.  Snialh,  98  U.  S.,  517,  524. 

The  defendant  has  not  been  denied  access  to  the  Courts. 
In  fact  he  did  not  attempt  to  appeal  from  the  action  of  the 
Governor  nor  seek  the  aid  of  the  Courts,  but  forcibly  retained 
possession  of  an  office  from  which  he  had  been  rightfully 
suspended,  and  forced  the  plaintiff  to  seek  redress  in  this 
action.  The  Governor,  in  his  notification  of  suspension  to 
the  defendant,  distinctly  recognized  the  right  of  the  defend- 
ant to  have  it  legally  tested  in  the  Courts,  and  made  no  at- 
tempt to  dispossess  him.  The  plaintiff  has  sought  posses-  » 
sion  only  "by  the  law  of  the  land"  as  shown  by  the  bring- 
ing of  this  action. 

In  The  Bank  of  Columbia  v.  Okley,  4  Wheat,  235,  it  was 
held  that  a  party  may  waive  his  right  to  trial  by  jury,  by 
giving  a  nota  payable  at  a  bank,  the  charter  of  which  au- 
thorizes collection  by  summary  process.  The  defendant 
may  w^ell  be  deemed  to  have  waived  his  right  t^  a  trial  by 
jury,  if  any  such  right  he  ever  had,  by  accepting  office  un- 
der a  Statute  which  expressly  provided  tliat  he  might  be 
suspended  by  the  Governor  without  reference  to  a  jury. 

In  Murray  v.  Hohoken,  supra^  the  (Jourt  also  held,  **That 
the  auditing  of  the  accounts  of  a  recoiver  of  public  monies  may 
be,  in  an  enlarged  sense,  a  Judicial  act,  must  be  admitted.  So 
are  all  those  administrative  duties  the  performance  of  which 
involves  an  incjuirv  into  the  existence  of  facts  and  the  ai)nlica- 
tion  to  them  of  rules  of  law.  In  this  sense,  the  act  of  the 
President  in  calling  out  the  militia  under  the  Act  of  1795 
(12  Wheat,  19),  or  of  a  Commissioner  who  makes  a  certificate 
for  the  extradition  of  a  criminal,  under  a  treaty,  is  Judicial. 
But  it  is  not  sufficient,  to  bring  such  matters  under  the  Ju- 
dicial power,  that  they  involved  the  exercise  of  judgment 
uj)on  law  and  fact — citing  T.  S.  v.  I'Wreira,  13  How.  40. 

It  niav  be  urD:ed  that  a  distres:^  warrant  for  the  collection 
of  taxes  was  held  to  be  "due  process  of  law"  because  such 
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proceeding  was  in  accordance  with  the  common  and  Statute 
law  of  England;  but  so,  also,  was  the  suspension  of  a  public 
officer. 

We  see  no  error  in  the  trial  of  the  action  in  the  Court  be- 
low, and  we  affirm  its  judgment  after  a  full  hearing  of  the 
defendant's  appeal.  This  much,  at  least,  is  ^*due  process  of 
law."     Morley  v.  Lake  Shore  R.  Co.,  146  V.  S.,  162. 

Due  process  of  law  does  not  necessarily  implj'-  in  all  cases 
the  right  of  trial  by  jury.  If  it  did,  the  equitable  jurisdic- 
tion of  the  Federal  Courts  would  practically  be  annulled. 
The  records  of  this  Court  show-,  what  is  common  knowledge, 
that,  in  the  recent  reorganization  of  a  great  railway  system, 
mortgages  involving  millions  of  dollars  were  foreclosed  in 
the  Circuit  Court  of  the  Ihiited  States,  and  the  stockholders 
deprived  of  every  vestige  of  their  property,  without  any  sug- 
gestion of  a  jury. 

In  Walker  v.  Sanvimi,  92  V.  S.,  90,  the  Voxivt  (Waite,  C.  J.) 
say.s;  ^^All  q\i^stionH  armng  under  the  Con^fitiUion  of  the  State 
alone  are  fimdhj  nettled  hy  the  jadgmnit  belmv.  We  can  con- 
sider only  such  its  grow  out  of  the  Constitution  of  the 
United  States.  A  trial  bv  jurv  in  suits  at  common  law 
]>ending  in  the  State  Courts  is  not,  therefore,  a  privilege  or 
immunity  of  national  citizenship  which  the  States  are  for- 
bidden by  the  Fourteenth  Amendment  to  abridge.  A  State 
cannot  deprive  a  j)erson  of  his  property  without  due  process 
of  law;  but  this  does  not  necessarily  imply  that  all  trials  in 
the  State  Courts  affecting  the  i)roj)erty  of  persons  must  be 
by  jury.  This  re<iuirement  of  the  Constitution  is  met  if  the 
trial  is  had  according  to  the  settled  course  of  judicial  pro- 
cee<lings.  Due  process  of  law  is  ])r()cess  due  according  to 
the  law  of  the  land.  This  process  in  the  States  is  regulate<l 
by  the  law  of  thr  Stater  In  Leeper  v.  7Km.s,  139  V.  S.,  4(52, 
467,  it  was  held,  *That  whether  Statutes  of  a  Legislature  of 
a  State  have  been   dulv  enacted  in  accordance  with  the  re- 
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quirements  of  the  Constitution  of  such  State  is  not  a  Federal 
question,  and  the  decision  of  State  Courts  as  to  what  are  the 
laws  of  the  State  is  binding  upon  the  Courts  of  the  United 
States,"— citing  South  Ottawa  v.  Perkim,  94  U.  S.,  260,  268; 
Post  V.  Supervisars,  105  V.  S.,  667;  Nortsii  v.  Shelby  County, 
118  U.  S.,  425,  UO;  Railroad  Co.  v.  Georgia,  98  U.  S.,  359, 
366;  Baldwin  v.  Kansas,  129  U.  S.,  52,  57;  and  "that  law  in 
its  regular  course  of  administration  through  Court  of  Justice 
is  due  process,  and  when  secured  by  the  law  of  the  State  the 
Constitutional  requirement  is  satisfied;  and  that  due  process 
is  so  secured  by  laws  operating  on  all  alike,  and  not  sub- 
jecting the  individual  to  the  arbitrary  exercise  of  the  powers 
of  government  unrestrained  by  the  established  principles  of 
private  right  and  distributive  justice;'*  citing  Hurtado  v.  Cat, 
110  U.  S.,  516,  535;  In  Re  Kemmler,  136  U.  S.,  436,  449; 
Caldwell y,  Texas,  137  U.  S.,  692.  See  also  Giozmv.  Tiei^man, 
148  IL  S.,  657;  Duncan  v.  Mo.,  152  U.  S..  377;  Missouri,  &c., 
R.  Co.  V.  Mackey,  127  U.  S.,  205;  Railroad  Co.  v.  Herrkk, 
127  U;  S.,  210;  State  v.  Muse,  20  N.  C,  319;  State  v.  Cham- 
bers, 93  N.  C,  600;  State  v.  Moore,  104  N.  C,  714. 

In  Hurtado  v.  CaL,  supra,  in  which  the  meaning  of  the 
phrase  **due  process  of  law"  is  elaborately  discussed,  it  w^as 
held  tlxat  the  words  "due  process  of  law"  in  the  14th  Amend- 
ment to  the  Constitution  do  not  necessarily  require  an  in- 
dictment by  the  grand  jury  in  a  prosecution  by  a  State  for 
murder;  and  that  a  conviction  upon  an  information  for 
murder  in  the  fii'st  degree,  and  a  sentence  of  death  thereon, 
was  not  without  due  process  of  law  and  was,  therefore,  not 
in  violation  of  the  Constitutional  provision.  McXulty  v. 
CaL,  149  U.  S.,  645;  Vincent  v.  CaL,  Ibid,  (>48. 

In  Munn  v.  Illinois,  94  U.  S.,  113,  134,  the  Chief  Justice 
delivering  the  opinion  of  the  Court,  says:  *'A  person  has  no 
property,  no  vested  int(*rest,  in  any  rule  of  the  conuiion  law. 
That  is  only  one  of  the  forms  of  municipal  law,  and  is  no 
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more  sacred  than  any  other.  Rights  of  property,  which  have 
been  created  by  the  common  law  can  not  be  taken  away 
without  due  process;  but  the  law  itself,  as  a  rule  of  conduct, 
may  be  changed  at  the  will  or  even  at  the  whim  of  the  Leg- 
islature, unless  prevented  by  Constitutional  limitations. 
Indeed,  the  great  office  of  Statutes  is  to  remedy  defects  in 
the  common  law  as  they  are  developed,  and  to  adapt  it  to 
the  changes  of  time  and  circumstances." 

In  Davidsoji  v.  Neiv  Orleans,  96  U.  S.  97,-  105,  Justice 
Miller,  for  the  Court,  says  that  **it  is  difficult  if  not  impos- 
sible to  frame  a  definition  of  the  Constitutional  phrase 
'without  due  process  of  law,'  at  once  perspicuous,  compre- 
hensive and  satisfactory,"  but  that  "it  is  not  possible  to  hold 
that  a  party  has,  without  due  process  of  law,  been  deprived 
of  his  property,  when,  as  regards  the  issues  affecting  it,  he 
has  by  the  laws  of  the  State  a  fair  trial  in  a  Court  of  Justice, 
according  to  the  modes  of  proceeding  applicable  to  such 
case."  And,  citing,  Murray  v.  Hoboken,  supra,  he  further 
says:  **An  exhaustive  Judicial  inquiry  into  the  meaning  of 
the  words  *due  process  of  law,'  as  found  in  the  Fifth  Amend- 
ment, resulted  in  the  unanimous  decision  of  this  Court  that 
they  do  not  necessarily  imply  a  regular  proceeding  in  a  Court 
of  Justice,  or  after  the  manner  of  such  Courts." 

The  origin,  intent  and  scope  of  the  Thirteenth  and  Four- 
teenth Amendments  to  the  Constitution  of  tlie  United  States 
are  fully  and  ably  discussed  in  the  Slaughter  Houm  Cases,  16 
Wallace,  36,  but,  as  no  reasonable  extract  would  do  justice 
to  the  opinion,  it  can  properly  he  cited  only  as  a  whole. 

In  Missouri  v.  Lewis,  101  U.  S.,  22,  31,  it  is  said  that 
**The  Fourteenth  Amendment  does  not  profess  to  secure  to 
all  persons  in  the  United  States  the  benefit  of  the  same  laws 
and  the  same  remedies.  Great  diversities  in  these  respects 
may  exist  in  two  States  separated  only  by  an  imaginary 
line.     On  one  side  of  this  line  there  may  be  a  right  of  trial 
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by  jury,  and  on  the  other  side  no  such  right.     Each  State 
prescribes  its  own  modes  of  Judicial  proceeding." 

In  Ex  Parte  Wall,  107  U.  S.,  265,  a  rule  was  served  upon 
the  petitioner,  by  the  United  States  District  Judge,  without 
any  previous  affidavit  and  upon  mere  heai"say  information, 
to  show  cause  why  he  should  not  be  disbarred  from  prac- 
ticing as  an  attorney  for  taking  part  in  a  lynching.  The 
respondent  filed  a  written  answer  denying  the  charge,  and 
excepting  to  the  jurisdiction  of  the  Court.  After  the  exam- 
ination of  one  witness  and  hearing  the  argument  of  counsel, 
the  Court  overruled  the  exceptions  and  made  an  order  pro- 
hibiting the  respondent  from  practicing  at  the  bar  of  said 
Court,  until  a  further  order.  On  j^tition  for  viandamns  it 
was  held  that  the  proceeding  was  regular  and  was  due  pro- 
cess of  law,  and  that  it  was  not  a  criminal  proceeding,  and 
not  intended  for  punishment,  but  to  protect  the  Court  from 
the  official  ministration  of  persons  unfit  to  practice  as  attor- 
neys therein.  The  proceetling  in  that  case  was  certainly 
much  more  summarv  and  less  reerular  than  in  the  case  at 
bar,  while  the  avowed  object  was  the  same.  The  defendant 
herein  was  not  suspended  by  the  Governor  as  a  punishment 
for  any  crime,  as  he  was  not  charged  with  crime,  but  simply 
with  a  legal  disciualification.  The  object  of  his  suspension, 
pending  a  Legislative  determination,  was  to  prevent  the 
danger  and  scandal  of  having  important  official  duties  per- 
formed by  one  legally  disqualified.  The  Railroad  Commis- 
sion was  constituted  by  the  Legislature  in  ol)edience  to  a 
strong  popular  demand,  and  the  people  have  a  right  to  re- 
quire that  the  men,  charged  with  the  grave  duty  of  deciding 
between  them  and  the  great  transportation  companies  which 
practically  control  the  commerce  of  the  country,  should  be 
absolutely  free  from  the  slightest  suspicion  of  interest  or 
bias.  Such  a  requirement  is  based  upon  the  highest  prin- 
ciple of  public  policy,  and  is  no  more  unreasonable  than  to 
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say  that  a  Clerk  or  Sheriff  must  give  bond  for  the  faithful 
performance  of  his  duties,  that  an  executor  or  trustee  cannot 
buy  at  his  own  sale,  and  that  a  Judge  shall  not  sit  in  his 
own  case. 

Such  provisions  are  not  uncommon.  A  remarkable  in- 
stance may  be  found  in  the  Act  of  August  13,  1888,  (25 
Statutes  at  Large,  U.  S.,  433),  which  reads  as  follows:  **Sec- 
tion  7.  That  no  person  related  to  any  Justice  or  Judge  of 
any  Court  of  the  United  States  by  affinity  or  consanguinity 
within  the  degree  of  first  cousin  shall  hereafter  be  appointed 
by  such  Court  or  Judge  to  or  employed  by  such  Court  or 
Judge  in  any  office  or  duty  in  any  Court  of  which  such 
Justice  or  Judge  may  be  a  member." 

It  is  no  crime  to  be  related  to  a  Judge  of  the  Ignited 
States;  nor  can  it  be  any  reflection  upon  the  personal  char- 
acter of  such  relative  and,  yet,  it  is  made  by  law  an  absolute 
disqualification  for  office. 

The  object  of  the  law  is  clearly  not  to  punish  one  who 
has  committed  no  offence  but  to  relieve  the  Judges  from 
any  temptation  to  appoint  incompetent  officials,  and  to 
secure  to  the  people  in  the  selection  of  their  agents  the  best 
judgment  of  the  Courts. 

As  to  the  equal  protection  of  the  laws  guaranteed  by  the 
Constitution  of  the  United  States,  it  is  well  settled  that 
special  legislation  is  not  objectionable  where  it  is  made  to 
apply  equally  and  without  unjust  discrimination  to  all  who 
mav  be  affected  bv  it.  The  Fourteenth  Amendment  does 
not  prohibit  legislation  limited  as  to  objects  or  territorv',  but 
merely  that  all  persons  subjected  to  it  shall  be  treated  alike 
under  like  circumstances  and  conditions.  Haye^  v.  Mmonri^ 
120  U.  S.,  68;  Railroad  Co,  v.  Mackey,  127  U.  S.,  205;  Lowe 
v.  Kamas,  163  U.  S.,  81,  88. 

In  WaUton  v.  Neiin,  128  U.  S.,  578,  582,  the  Court  says: 
"And  wherever  the  law  operates  alike  on  all  persons  and 
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property,  siinilariy  situated,  equal  protection  cannot  be  said 
to  be  denied;*'  citing  Wurts  v.  Hoagland^  114  U.  S.,  606; 
Railroad  Co.  v.  Richmond,  96  U.  S.,  521,  529.  *The  remedy 
for  abuse  is  in  the  State  Courts,  for,  in  tlie  language  of  Mr. 
Justice  Field  in  Mobile  v.  Kimball,  **this  Court  is  not  the 
harbor  in  which  the  people  of  a  city  or  county  can  find  a 
refuge  from  ill-advised,  unequal  and  oppressive  State  leg- 
islation." 

In  Giazza  v.  Tiernan,  148  U.  S.,  657,  651,  the  Court  says: 
"Irrespective  of  the  operation  of  the  Federal  (-onstitution 
and  restrictions  asserted  to  be  inherent  in  the  nature  of 
American  institutions,  the  general  rule  is  that  there  are  no 
limitations  upon  the  legislative  power  of  the  I^egislature 
of  a  State  exce{)t  those  imposed  by  its  written  Constitu- 
tion.^' 

In  Duncan  v.  Missouriy  152  U.  S.,  377,  it  was  held  that 
the  i)rivileges  and  immunities  of  citizens  of  the  United 
States  protected  by  the  Fourteenth  Amendment,  are  such 
privileges  and  immunities  as  arise  out  of  the  nature  and 
essential  character  of  the  Federal  Goverinnent,  and  are 
granted  or  secured  by  the  ( -onstitution  of  the  United  States. 
Miller  on  the  Constitution,  662;  Presner  v.  Illinois^  116 
U.  S.,  252. 

In  the  case  of  Kennard  v.  Louisiana,  92  U.  S.,  480,  the 
plaintiff  in  error  was  summarily  removed  from  the  office  of 
Associate  Justice  of  the  Supreme  Court  of  Louisiana,  its 
Court  of  last  resort,  by  a  mere  rule  of  Court.  Tlie  plaintiff 
took  out  a  writ  of  error,  asserting  that  he  was  deprived  of 
his  office  without  due  process  of  law,  in  violation  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United 
States.  The  opinion  of  tlie  Court,  delivered  by  Chief  Justice 
Waite,  without  dissent,  and  remarkable  equally  for  its  clear 
exposition  of  tlie  law  and  admirable  condensation,  affirmed 
the  judgment,   for  the  following  reasons:     **The  question 
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before  us  is,  not  whether  the  Courts  below,  having  jurisdic- 
tion of  the  case  and  the  parties,  have  followed  the  law,  but 
whether  the  law,  if  followed,  would  have  furnished  Keiuiard 
the  protection  guaranteed  bj^  the  Constitution.  Irregulari- 
ties and  mere  errors  in  the  proceedings  can  only  be  corrected 
in  the  State  (-ourts.  Our  authority  does  not  exiend  beyond  an 
examination  of  the  power  of  the  Courts  below  to  proceed  at  all. 

It  will  thus  be  seen  that  the  Act  relates 
specially  to  the  Judges  of  the  (.'ourts  of  the  State,  and  to  the 
internal  regulations  of  a  State  in  respect  to  its  own  officers. 

He  had  an  opportunity  to  be  heard 
before  he  could  be  condemned.  This  was  **process,'*  and, 
when  served,  it  was  sufficient  to  bring  the  incumbent  into 
Court,  and  to  [)lace  him  within  its  jurisdiction.  In  this 
case,  it  is  evident  from  the  record  that  the  rule  was  made, 
and  that  it  was  in  some  form  brouglit  to  the  attention  of 
Kennard,  for  on  the  return  day  he  api)eared.  At  first,  in- 
stead of  showing  cause  why  he  refused  to  vacate  his  office, 
he  objected  that  he  had  not  been  properly  cited  to  appear; 
but  the  Court  adjudged  otherwise.  He  then  made  known 
his  title  to  the  office;  in  other  words  he  showed  cause  whv 
he  refused  to  vacat^.  This  was,  in  effect  that  he  had  been 
commissioned  to  hold  the  office  till  the  end  of  the  next  ses- 
sion of  the  Senate,  and  that  time  had  not  arrived.  Upon 
this  he  asked  a  trial  by  jury.  This  the  Court  refused^  and 
properly,  because  the  law  under  which  the  proceedings  were 
had   provided  in  terms  that  there  should  be  no  such  trial. 

A  mere  statement  of  the  facts  carries 
with  it  a  comj)lete  answer  to  all  the  Constitutional  objec- 
tions urged  against  the  validity  of  the  Act.  The  remedy 
provided  was  certainly  speedy;  but  it  could  only  be  enforced 
by  means  of  orderly  proceedings  in  a  Court  of  competent 
jurisdiction  in  accordance  with  rules  and  forms  established 
for  the  protection  of  the  rights  of  the  parties.     In  this  par- 
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ticular  case,  the  party  complaining  not  only  had  the  right 
to  be  heard,  bat  he  was  in  fact  heard^  both  in  the  Court  in 
which  the  proceedings  were  originally  instituted,  and,  u{)on 
his  appeal,  in  the  highest  Court  of  the  State." 

I  have  italicised  the  words  peculiarly  operating  upon 
the  case  at  bar.  If  an  Inferior  Court  of  the  State  of  I^uisiana 
can,  by  virtue  of  a  Statute  of  that  State,  upon  a  mere  rule 
issued  upon  a  lyrhna  facie  case  created  by  said  Statute,  remove 
from  office  a  Justice  of  its  highest  Constitutional  Court,  we 
cannot  see  why  the  Chief  Executive  of  this  State,  acting 
under  express  authority  of  a  Statute,  and  in  strict  accord- 
ance with  its  terms  cannot  suJ^pend  a  member  of  an  inferior 
administrative  Court.  At  least  such  action  affects  only 
the  internal  i)olicy  of  North  Carolina  when  dealing  with  its 
own  officers,  and  should  be  judged  by  its  Constitution  and 
laws  alone. 

We  have  fully  considered  the  first  excei)tion,  not  only 
from  its  Federal  relation,  but  also  from  its  important  bearing' 
upon  the  validity  of  the  Act  under  our  own  Constitution, 
which  provides  that :  **No  person  ought  to  \ye  taken,  im- 
prisoned or  disseized  of  his  freehold,  liberties  or  privileges, 
or  outlawed  or  exiled,  or  in  any  manner  deprived  of  his 
life,  libeily  or  proi)erty,  hut  hy  the  law  of  the  laiid.^^  There- 
fore, if  we  were  of  opinion  that  the  defendant  had  been 
deprived  of  his  property  in  the  office  ^'without  due  process 
of  law,"  that  is,  such  process  as  is  due  to  the  peculiar  circum- 
stances of  his  case  by  the  law  of  the  land,  it  would  be  our 
duty  to  at  once  reverse  the  judgment  of  the  Court  Ijelow. 
In  going  over  the  ground  covered  by  this  exception,  we 
have  necessarily  been  compelled  to  say  much  that  is  appli- 
cable to  the  other  exceptions,  and  which  will  not  be  rej^eated. 

The  second  exception  to  the  refusal  of  the  Court  to  sub- 
mit the  issues  tendered,  or  any  issues,  is  practically  directed 
to  the  denial  of  a  trial  by  jury.     This  we  think,  was  proi> 
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erly  refused,  as  there  were  no  disputed  facts  before  the  Court. 
It  is  not  denied  that  the  Governor  notified  the  defendant  to 
appear  and  answer;  that  the  defendant  did  so  appear  and 
answer;  that  the  (lovernor  subsequently  suspended  the  de- 
fendant, giving  him  written  notice  of  said  action,  and 
appointed  the  relator;  that  the  relator  duly  qualified,  de- 
manded possession  of  the  office,  was  refused  l)y  the  defendant, 
and  brought  suit. 

There  was  absolutely  nothing  to  go  to  the  jury  unless  the 
Court  went  behind  the  action  of  the  Governor,  which  we 
think  could  not  l)e  reviewed  by  the  Court.  The  suspension 
by  the  Governor  is  not  a  final  determination  of  the  defend- 
ant's rights,  which  must  ultimately  be  passed  on  by  the 
Legislature,  sitting  somewhat  in  the  nature  of  a  Court  of 
Impeachment.  If  it  should  determine  that  the  defendant 
had  been  suspended  without  jusl  cause,  he  would  be  at  once 
reinstated,  and  be  entitled  to  his  full  pay  from  the  time  of 
his  suspension.  The  duty  of  suspension  was  imi)ose(l  uj)on 
the  Governor  from  the  highest  motives  of  i)ublic  policy,  to 
prevent  the  danger  to  the  public  interests  which  might 
arise  from  leaving  such  great  powers  and  responsibilities 
in  the  hands  of  men  legally  disqualified.  To  leave  them 
in  full  charge  of  their  office  until  the  next  biennial  ses- 
sion of  the  Legislature,  or  pending  litigation  which  miglit 
be  continued  for  years,  would  destroy  the  very  object  of 
the  law.  As  the  Governor  was  therefore  bv  the  very  letter 
and  spirit  of  the  law  recjuired  to  act  and  act  j)romptly, 
necessarily  upon  his  own  findings  of  fact,  we  are  compelled 
to  hold  that  such  official  action  was,  under  the  circum- 
stances, due  process  of  law.  Even  if  it  were  proj)er,  the 
Governor  would  have  no  po\yer  to  direct  an  issue,  like  a 
Chancellor. 

Section  19  of  Article  I  of  our  Constitution  provides  that: 
121—59 
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"In  all  controversies  at  law  respecting  [)ro})erty,  the  ancient 
mode  of  trial  by  jury  is  one  of  the  best  securities  of  the  rights 
of  the  j)eoi)le  and  ought  to  remain  sacred  and  inviolable." 
And  vet  from  the  remotest  times  it  has  been  held  that  this 
right  did  not  apply  to  equitable  proceedings,  and  that  in 
the  determination  of  many  matters  of  fact  the  intervention 
of  a  jury  was  neither  necessary  nor  possible.  Take  for  in- 
stance, applications  for  receivers,  injunctions  and  proceed- 
ings in  contempt.  Even  in  actions  at  law,  there  are  many 
matters  of  fact  that  nnist  be  found  bv  the  Court  Ixdow,  and 
^vhich  are  not  even  reviewable  in  this  Court.  Everv  time  a 
Judge  below  takes  the  case  from  the  juiy  and  directs  a  ver- 
dict he  ])ractically  deprives  the  party  of  a  trial  by  jury;  and 
yet  that  he  can  so  direct  a  verdict  against  the  party  on  whom 
rests  the  onnn,  when  there  is  nothing  more  than  a  scintilla 
of  evidence,  has  been  held  in  a  long  line  of  decisions  in  this 
Court  from  Wiithnrtiky  v.  W(ii<son,  71  N.  C.,  451,  down  to 
Spriiill  V.  Tnsuraiur  Co.,  120  N.  C.,  141,  and  several  cases  at 
this  term. 

In  Interstate  ComDierce  Commission   v.  Brimm)t,   154  V.  S., 
447,  4S<S,   the  Court   says:    "Another  suggestion 

is  that  the  defendants  are  not  accorded  a  right  of 
trial  by  jury.  .  .  .  The  issue  presented  is  not 
one  of  fact  but  of  law  exclusivelv.  In  such  a  case  the  de- 
fendant  is  no  more  entitled  to  a  jury  than  is  a  defendant  in 
a  proceeding  by  mandamus  to  compel  him  as  an  officer  to 
perform  a  ministerial  duty."  Any  right  of  trial  by  jury 
which  the  defendant  might  liave  had  under  other  circum- 
stances, if  any,  would  be  taken  as  having  been  waived  by 
his  acceptance  of  an  office  under  a  Statute  providing  for 
sunnnar\'  suspension.  That  a  jury  trial  may  be  waived  by 
eith(»r  written  or  oral  consent,  or  even  by  a  failure  to  aj)pear, 
is  expr(\ssly  provided  by  Section  416  of  The  Code.  It  is 
also  held  to  be  waived  bv  a  consent  reference.  Clark's 
Code,  p.  400  and  cases  cited.     In  England  it  is  regarded  as 
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a  prerogative  of  the  Crown  by  letters  patent  to  suspend  a 
public  officer,  although  the  office  was  granted  for  life. 
Throop  on  Public  Officers,  Section  401;  SUngshy^s  CasCy  3 
Swanst,  178.  The  only  recognition  of  this  nile  in  America 
seems  to  be  that  involved  in  the  maxim  that  the  power  of 
appointment  includes  by  implication  that  of  removal,  the 
application  of  which  is  necessarily  limited  b^y  Constitutional 
or  Statutory  provision.  The  maxim  cannot  apply  in  this 
case,  because  the  (iovernor  did  not  originally  appoint  and 
has  suspended  the  defendant  under  ex])ress  Statutory  author- 
ity. It  comes  rather  under  the  generally  recognized  rule 
that,  in  the  absence  of  any  constitutional  restriction  expressed 
or  necessarily  implied  on  the  power  of  the  Legislature,  it 
may  i)rovide  by  Statute  for  the  suspension  of  a  public  officer, 
by  some  other  officer  or  board.  Throop,  Hupra,  Section  402; 
Mechem  on  Public  Officers,  Section  403;  Butler  v.  Penn.,  10 
Howard,  402.  With  the  exception  of  this  State,  it  is  the 
well  settled  doctrine  in  the  United  States  that  an  office  is 
not  regarded  as  held  under  a  grant  or  contract,  within  the 
general  constitutional  provision  protecting  contracts;  but, 
unless  tlie  Constitution  otherwise  expressly  provides,  the  • 
Legislature  has  power  to  increase  or  vary  the  duties,  or 
diminish  the  salary  or  other  compensation  apj)urtenant  to  the 
office,  or  abolish  any  of  its  right^s  or  privileges  before  the  end 
of  the  term,  or  to  alter  or  abridge  the  term,  or  to  abolish  the 
office  itself.  Throop,  supra,  Section  19,  citing  92  decisions 
from  the  Cnited  States  Supreme  Court  and  32  different 
States;  also  Black  Const.  Law,  p.  530,  and  cased  cited. 
Mechem,  supra,  Section  463  and  464,  citing  mimerous  cases, 
says  that,  ex'cept  in  North  (-arolina,  it  is  w^ell  settled  that 
there  is  no  contract,  either  express  or  implied,  between  a 
public  officer  and  the  government  whose  agent  he  is;  nor 
can  public  office  be  regarded  as  the  property  of  the  incum- 
bent.    In  Connor  v.  N.  F.,  2  Sandford,  355,  Ruggles,  C.  J., 
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says:  *Tublic  offices  are  not  incorporeal  hereditaments,  nor 
have  they  the  character  or  qualities  of  grants.  They  are 
agencies.  With  few  exceptions,  they  are  voluntarily  taken 
and  may  at  any  time  be  resigned.  They  are  created  for  the 
benefit  of  the  public  and  are  not  granted  for  the  incumbent. 
Their  terms  are  fixed  with  a  view  to  public  utility  and  con- 
venience, and  not  for  the  purpose  of  granting  the  emolu- 
ments during  that  period 'to  the  office  holder." 

The  celebrated  case  of  Hoke  v, Henderson,  15  N.  C,  1,  recog- 
nizes to  a  great  extent  the  same  principle.  While  deciding 
in  favor  of  the  defendant  on  the  ground  that  an  office  is  the 
property  of  the  incumbent  by  mutual  contract,  and  that  the 
unconstitutional  provision  was  not  that  of  a  law  prescribing 
a  rule  of  property,  or  modifying  the  extent  of  interest  or  the 
tenure  prospectively ,  but  interfered  with  veded  rights,  Chief 
Justice  Ruffin  (page  17)  says:  "That  the  purpose  of  creat- 
ing pul)lic  offices  is  the  common  good,  is  not  doubted.  Hence, 
most  of  the  rules  regulating  them  have  a  reference  to  the 
discharge  of  their  duties  and  the  promotion  of  the  public 
convenience;  tliey  are  pro  commodo  popnll.  Hence  they  are 
not  the  subjects  of  property  in  the  sense  of  that  fiill  and 
absolute  dominion  which  is  recognized  in  many  other 
things.  They  are  only  the  subjects  of  property^  as  far  as  they 
can  he  so  in  safety  to  the  general  interest,  involved  hi  the  discharge 
of  their  duties/^  This  Court  has  recently  had  occasion  to 
reaffirm  the  doctrine  laid  down  in  that  oft  quoted  decision, 
which  has  become  too  firmly  established  in  the  policy  of  our 
laws  now  to  be  questioned;  but  the  varied  and  extraordinary 
claims  made  thereunder,  and  the  fact  that  we  are  the  only 
State  in  the  Union  recognizing  the  doctrine,  may  well  cause 
us  to  pause  and  consider  if  we  have  not  carried  it  to  its 
fullest  ligitimate  extent.  It  may  be  doubted  if  the  great 
Chief  Justice  himself  ever  contemplated  the  extent  to  which 
it  would  be  carried,  and  least  of  all  that  its  most  extreme 
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construction  would  be  invoked  to  bring  the  tenure  of  high 
official  positions  within  the  operation  of  an  amendment  to 
the  Federal  constitution  primarily  adopted  for  the  protec- 
tion of  the  colored  race.  See  the  opinion  of  Justice  Miller 
in  the  Slaughter  Home  CaseSy  16  Wall.  36. 

But  our  decision  in  the  case  at  bar  does  not  conflict  with 
that  in  Hoke  v.  Heiuiermn,  The  Statute  now  under  consid- 
eration is  not  retrospective,  and  does  not  interfere  with  any 
vested  right.  Being  a  part  of  the  Act  originally  creating  the 
office  of  Railroad  Commissioner,  it  ^^prescribes^^  a  rule  of 
property  in  said  office,  and  modifies  the  extent  of  interest 
and  tenure  therein  ^^proi^pedlvebj.^'  The  defendant,  taking 
under  the  Act,  holds  subject  to  the  Act;  and  relyiiig  upon 
his  contract  is  bound  by  all  its  provisions.  One  of  its 
express  {)rovisi()ns  was  the  reserved  right  of  the  Legislature 
to  remove,  and  the  power  and  duty  of  the  Governor  to 
suspend  under  a  given  state  of  facts.  This  i)ower  of  suspen- 
sion, together  with  the  necessary  method  of  its  enforcement, 
was  assented  to  by  the  defendant  in  his  acceptance  of  the 
office.     Bunting  v.  G'afes,  77  N.  V.  283;  McCleiis  v.  Meekins, 

117  N.  C,  34;  McDonald  v.  Morrow,  119  N.  C,  666;  Ward 
V.  Elizabeth  City,  121  N.  (\;  27  S.  E.  Reporter,  993;  Koonce 
v.   RusHellj   103  N.  (■.,    179;    Hutchlns  v.  7b?/'//  of  Durham, 

118  N.  (\,  457;  Cooley's  (^onst.  Limitations,  285.  It  was 
held  in  Heady.  UniverHity  of  Miasouri,  19  Wallace,  526,  that 
where  one  was  elected  a  professor  in  a  State  University  for 
six  years  **subject  to  law,"  **this  expression  meant  subject 
to  whatever  law  the  State  Legislature  might  see  fit  to  pass. 
It  was  a  part  of  the  contract  that  the  Legislature  could,  at 
its  discretion  and  in  its  pleasure,  bring  it  to  an  earlier  end.*' 
In  Ewart  v.  Jones,  116  N.  (\,  570,  which  was  an  action  in 
the  nature  of  a  quo  warranto  heard  upon  a  case  agreed  with- 
out a  jury,  this  Court  in  seating  the  relator,  held  that  under 
our  present  Constitution  the  Legislature  had  the  power,  in 
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establishing  the  office  of  Judge  of  the  Criminal  Court,  to 
prescribe  its  powers,  jurisdiction  and  methods  of  ap|K>intment 
and  removal,  and  to  elect  the  incnmbeiit.  Chief  Justice 
Faircloth,  in  delivering  the  opinion  of  the  Court  says; 
**rnder  our  form  of  government  the  sovereign  power  resides 
with  the  people,  and  is  exercised  by  their  Representatives  in 
the  (leneral  Assembly.  The  only  limitation  ujwn  this  power 
is  found  in  the  organic  law,  as  declared  by  the  delegates  of 
the  peoj^le  in  convention  assembled  from  time  to  time."  If 
the  Legislature  can  thus  elect  a  Judge  of  the  Criminal 
Court  and  provide  for  the  manner  of  his  removal,  why  can 
it  not  also  elect  a  Railroad  Connnissioner,  and  in  the 
creative  Act  reserve  to  itself  the  right  to  remove  and  to  the 
Governor  the  power  of  suspension.  Two  higher  agencies 
could  not  be  found,  (me  peculiarly  representing  tlie  will  of 
the  people,  and  the  other  the  Chief  Executive  of  the  State  to 
whom  is  committed  by  the  Constitution  itself  **the  supreme 
executive  power  of  the  State"  and  who  isex])ressly  enjoined 
''to  take  care  that  the  laws  be  faithfullv  executed."  But  it 
is  urged  that  the  Legislature  has  exceeded  its  constitutional 
power  in  reserving  the  right  of  removal.  We  think  not, 
where  the  oftice  is  purely  of  legislative  origin  and  adminis- 
trative duties. 

It  is  alleged  that  the  Statute  is  unconstitutional  l)ecause 
it  recjuires  of  the  Railroad  Commissioners  (puiliHcations  in 
addition  to  those  ])rescnbed  in  the  Constituticm.  We  see 
no  merit  in  this  contention,  as  such  provisions  were  not 
intended  to  restrict  the  rights  of  the  individual,  Init  to 
secure  the  faithful  and  efficient  j)erf()rmance  of  jmblic 
duties.  Hargmir  v.  Dunn,  7^  X.  C.,  895:  Connnmionen  v. 
Plaisted,  148  Mass.  I^To;  Ilof/rrs  v.  Buffalo,  128  N.  Y.,.  173, 
181;  Throop  on  Public  Officers,  Section  78,  74. 

Moreover,  every  presum])tion  is  in  favor  of  the  constitu- 
tionality of  an   Act  of  the  Legislature,  and  all  reasonable 
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doubts  should  be  solved  in  it«  favor.  Cooley  on  Const.  Lim., 
page  220,  and  cases  therein  cited;  Black's  Const.  Law, 
Section  30  and  cited  cases. 

While  our  attention  has  not  been  called  to  anv  decision 

« 

from  other  jurisdictions  relating  to  the  removal  or  susi)en- 
sion  of  Railroad  Commissioners,  we  do  find  in  the  creative 
Statutes  of  the  United  States  and  of  several  of  the  States, 
provisions  similar  to  those  now  under  consideration.  The 
same  presumption  of  constitutionality  would  attach  to  them, 
and  thus  far  they  may  be  considered  as  precedents. 
Another  constitutional  objection  to  the  Act  has  been  argued 
with  great  force,  and  has  received  our  most  careful  and 
serious  consideration.  That  objection  is  that  the  Act  inter- 
feres with  the  indei)endent  tenure  of  the  Judiciary  so  essen- 
tial to  the  proper  enforcement  of  the  law  and  the  protection 
of  the  citizen.  This  Commission  was  comi)ared  to  the 
Criminal  ('ourts  of  the  State;  and  the  danger  of  placing  the 
lives  and  liberties  of  the  people  in  tlie  keeping  of  Judges 
whose  official  tenure  might  depend  upon  the  uncertain 
complexion  of  the  Legislature  or  the  arbitrary  will  of  the 
Governor,  was  ably  and  eloquently  portrayed. 

We  realize  the  responsibilities  of  this  Court  in  settling  the 
line  of  demarkation  between  the  legislative,  executive  and 
supreme  judicial  powers,  which,  by  constitutional  obligation, 
nmst  be  kept  forever  separate  and  distinct.     This  vital  line 
must  be  drawn  bv  us  alone,  and  we  will  endeavor  to  draw 
it  with  a  firm  and  even  hand,  free  alike  from  the  i)alsied 
touch  of  interest  or  subserviency  and  the  itching  grasp  of 
power.     Should  the  legislative  or  executive  departments  of 
the  State  cross  that    line,    we   will    put  them  back    where 
they  belong;    but   vrpon  us    rests  the   ecjual    obligation    of 
keeping   upon    our  own     side.     This    is   a    question    not 
of  discretion  but  of  law,  a  matter  not  of  expediency  but  of 
right. 
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Our  conclusion  is  that  the  Railroad  Commission  does  not 
stand  upon  the  same  footing  as  the  Criminal  Courts,  inas- 
much as  it  is  an  adminisfrative  and  not  a  Judicial  Court. 
While  it  was  made  by  a  subse(}uent  Statute  a  court  of 
record,  it  was  clearly  the  object  of  the  Act  simply  to  give 
authenticity  to  its  records  and  proceedings,  as  it  added 
nothing  to  its  duties  or  powei's. 

It  has  been  held  t-o  be  a  court  of  record  in  Express  Co.  v. 
Railroad,  111  N.  C.,  403,  474,  but  in  the  opinion  of  the 
(,Wrt  delivered  by  Chief  Justice  Shepherd  appears  the 
significient  qualification,  ^'Wliether  a  Court,  having  no 
power  to  enforce  its  judgment,  fulfills  the  definition  of  a 
court  of  record  and  of  general  jurisdiction  is  unuecessar;/  to 
be  considered^  The  Supreme  Court  of  the  United  States  in 
Reagan  v.  Farmer's  Loan  &  IVnsf  Co.,  154  V.  S.,  302,  397, 
citing  the  Railroad  Conntiissimier  cases,  110  IJ.  S.,  307,  says: 
*'There  can  be  no  doubt  of  tlie  general  power  of  a  State  to 
reguhite  the  fares  and  freights  which  may  be  charged  and 
received  by  Railroads  or  other  carriei's,  and  that  this  regu- 
lation  ciin  be  carried  on  bv  means  of  a  commission.     Such 

t. 

a  Connnission  is  merely  an  adminiMrative  board  created  by 
the  Stat<3  for  carrying  into  effect  the  will  of  the  State  as 
expressed  by  its  Legislature.'' 

rj)on  the  foregoing  authorities  we  are  of  opinion 
that  the  disjmted  ])r()visi()ns  of  the  Act  are  constitu- 
tional, and  thill  the  power  of  sus])ension  rests  in  the 
hands  of  the  (lovernor,  which,  when  exercised  in  an  or- 
derly manner,  is  not  reviewable  bv  the  Courts.  Wheth- 
er  the  action  of  the  (Governor  was  justified  by  the  facts, 
which  he  alone  could  find,  is  not  for  us  to  sav.  That  the 
defendant  has  not  been  deprived  of  his  property  without 
due  process  of  law;  that  the  only  property  he  could  have  in 
the  office  was  that  given  to  him  by  the  Statute,  which  must 
be  construed  in  all  its  parts.  His  Commission,  which  is  his 
title  deed,  appears  to  us  with  the  fateful  words  of  the  creative 
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Act  written  across  its  face  by  the  hand  of  the  law.  What- 
ever right  to  a  trial  by  jury  he  might  otherwise  have  had, 
was  waived  by  his  acceptance  of  tlie  office  under  the  condi- 
tions of  the  Statute,  at  least  so  far  as  the  action  of  the 
Governor  was  concerned.  In  the  Court  below,  as  all  the 
material  facts  that  could  there  be  inquired  into  were  practi- 
cally admitted,  there  was  nothing  left  but  the  bare  questions 
of  law,  and  upon  those  questions  we  see  no  error  in  the 
ruling  of  the  Court.  The  judgment  nmst  therefore  be 
affirmed,  but  in  view  of  the  public  interests  involved,  we 
deem  it  proper,  not  to  remand  the  case,  but  to  enter  final 
judgment  in  this  Court.  This  action  is  taken  on  motion  of 
counsel  made  without  objection  in  open  Court  upon  the 
hearing  of  the  case,  and  under  authority  of  Section  957  of 
The  Coiffy  as  recognized  in  Bernhardt  v.  Brown,  118  N.  C, 
700,  710.  Judgment  will  therefore  be  entered  that  the 
relator  is  entitled  to  the  office  of  Railroad  Commissioner  and 
Chairman  of  said  (,'ommission;  that  the  defendant  is  not 
entitled  thereto  and  shall  l)e  ousted  therefrom,  and  that  the 
relator  be  placed  into  possession  of  said  office,  together  with 
all  it,s  records  and  other  appurtenances  thereunto  belonging. 

Affirmed. 

The  judgment  in  the  foregoing  case  was  as  follows: 
**This  cause  coming  on  to  be  heard  in  the  Supreme  Court 

and  having  been  decided  in   favor   of  the    plaintiff,   it  is 

adjudged  and  decreed: 

1.  That  the  defendant  has  been  lawfully  suspended  from 
the  office  of  Railroad  Commissioner. 

2.  That  the  relator  has  been  duly  appointed  to  fill  the 
vacancy  caused  by  the  suspension  of  the  defendant. 

3.  That  the  defendant  be  ousted*  from,  and  the  relator 
inducted  into  said  office  of  Railroad  (/Ommissioner. 

Therefore,  let  a  writ  issue  out  of  this  Court  directed  to  the 
Sheriff  or  other  lawful  officer  of  Wake  County,  commanding 
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him  to  oust  the  defendant  and  put  the  relator  in  possessiou 
of  the  rooms  occupied  as  offices  by  the  Railroad  Commis- 
sioners, in  the  Agricultural  Building  on  Edenton  Street  in 
Raleigh,  and  known  as  the  Railroad  Commission  offices, 
together  with  all  })roperty,  papers  and  effects  appertaining 
or  belonging  to  said  offices. 

4.  That  the  plaintiff  relator  recover  the  costs  of  this 
action  to  be  taxed  bv  the  Clerk  of  this  Court. 

(Signed)     Walter  Clark, 
Justice  Supreme  Court." 

Faircloth,  C.  J.,  dissenting:  As  I  do  not  agree  with 
the  majority  of  the  Court  in  this  case,  I  feel  it  my  duty  to 
state  why  I  do  not.  I  ccmcede  the  right  of  the  Legislature 
to  abolish  any  office  of  its  own  creation,  in  wliich  event  the 
officer  goes  with  the  office,  not  upon  any  notion  of  implied 
notice  in  the  accei)tance,  but  because  the  Legislature  has  the 
power  to  abolish.  Hy  the  Act  of  1891,  Chapter  320,  the 
Legislature  created  the  office  of  a  Railroad  Conunission  with 
the  powers  and  duties  therein  enumerated,  and  elected  the 
members  of  the  Conunission,  the  term  of  office  being  six 
vears.  That  said  Conunission  is  a  Court  of  Record  with  the 
powers  and  jurisdiction  of  a  Court  of  general  jurisdiction,  to 
the  extent  of  all  subjects  embraced  in  said  Act,  is  settled. 
Ej']>r('fis  Co.  V.  Ruilr(Ktd,\\\  N.  C.,  4().S;  Railroad  v.  Teh  graph 
Co.  113  N.  (\,  213;  Learrll  v.  Tclrf/raph  Co.,  110  N.  (\,  21L 
Tfiat  an  office  is  pr()i)erty  has  been  uniformly  held  since 
1833.  Iloke  V.  Ihndernon,  L^  N.  C.,  1.  Section  1  of  said  Act 
provides:  *'Said  Commissioners  shall  not  jointly,  or  severally, 
or  in  any  wav  be  the  holder  of  anv  stock  or  bonds,  or  be 
the  agent  or  attorney  or  employee  of  any  such  c()m[)any,  or 
have  anv  interest  in  anv  wav  in  such  company,  •  and  shall 
so  continue  during  the  term  of  liis  office,  and  in  case  any 
Commissioner  shall,  as  distributee  or  legatee  or  in  any  other 
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wav,  have  or  become  entitled  to  any  stock  or  bonds  or  in- 
terest  therein  of  any  such  company,  he  shall  at  once  dispose 
of  the  same;  and  in  case  any  Commissioner  shall  fail  in  this, 
or  in  case  any  one  of  them  shall  become  disqualified  to  act, 
then  it  shall  be  the  duty  of  the  Governor  to  suspend  him 
from  office  and  to  report  the  fact  of  his  susi)ension,  together 
with  the  reason  therefor,  to  the  next  General  Assembly,  and 
the  (juestion  of  his  removal  from  office  shall  be  determined 
by  a  majority  of  the  General  Assembly  in  joint  session.  In 
any  case  of  susj)ension  the  Governor  shall  fill  the  vacancy, 
and,  if  the  General  Assembly  shall  determine  that  the  Com- 
missioner  suspended  shall  be  removed,  then  the  appointee 
of  the  Governor  shall  hold  until  his  successor  is  elected  and 
qualified  as  hereinbefore  provided,  &c." 

Thus  we  see  that  the  (lovernor  suspends  whenever  he 
deems  proper  and  the  Legislature  removes  at  its  will  and 
pleasure,  as  an  ew  parie  proceeding,  the  officer  (commissioner) 
having  no  opportunity  to  be  heard.  This  proceeding  is  at 
least  a  noveltj'  and  so  far  as  I  remember  is  without  prece- 
dent, certainly  so  in  North  Carolina.  Such  proceedings  no 
doubt  are  found  under  some  forms  of  government,  but  they 
are  at  variance  with  all  fundamental  rules  of  government  in 
the  United  States  of  America.  Those  rules  protect  life,  lib- 
erty and  j)roperty  in  the  due  administration  of  law. 

My  conception  is  that  the  act  of  the  Governor  in  suspend- 
ing the  defendant  was  not  an  executive  function,  but  simply 
the  act  of  an  agent  of  the  legislature  with  such  power  as 
they  attempted  to  confer  on  their  agent,  and  that  the  term 
^'Governor"  was  simply  used  to  identify  the  agent.  I  can  see 
no  reason  why  the  Secretary  of  State  could  not  as  well  have 
been  the  agent,  with  directions,for  the  causes  mentioned  in  the 
Act,  to  suspend  the  Governor  from  his  office  until  tlie  Legisla- 
ture should  have  an  opportunity  to  remove  or  restore  him,  as 
they  might  choose  to  do,  without  any  hearing  for  him.  If 
this  can  be  done  for  the  causes  specified  in  Section  1  of  the 
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Act,  then  other  like  causes  might  be  added.  Let  us  then 
suppose  that  the  Legislature  in  addition,  had  said  *4f  the 
Governor  shall  own  any  stock  in  any  railroad  in  this  State, 
or  shall  receive  any  benefit,  convenience  or  accommodation 
from  any  railroad,  then  the  Secretary  of  State  shall  suspend 
him  from  office,  and  report  his  Act  to  the  next  legislature, 
and  that  they  will  remove  or  restore  him,  as  seems  good  to 
them."  It  seems  to  rae  that  such  action  would  be  in  deroga- 
tion of  his  rights  under  Article  III,  Section  12  and  Article 
IVj  Section  3  and  4  of  the  Constitution,  providing  for  his 
conviction,  removal  and  disqualification  for  office.  It  is 
true  that  he  is  a  constitutional  officer,  and  so  is  the  defend- 
ant, under  the  authority  of  Article  IV,  Section  2. 

So,  the  real  question  is  the  power  of  the  I^egislature  to 
suspend  and  remove  a  judicial  officer  from  his  office  and 
thus  forfeit  his  property  without  giving  him  a  trial. 

Under  our  form  of  government  the  source  of  all  power  is 
the  people.  At  the  outset  they  declared  their  will  in  the 
Constitution  and  adopted  by  common  consent,  general  rules 
for  governing  themselves,  known  as  the  law  of  the  land, 
and  each  Department,  with  its  many  sub-divisions,  is 
subordinate  to  those  fundamental  principles.  The  Consti- 
tution is  a  brief  and  condensed  expression  of  law  and  must 
be  taken  as  expressed,  with  all  of  its  reasonable  implications* 
Among  its  utterances  we  find:  "The  legislative,  executive 
and  supreme  judicial  powers  of  the  government  ought  to  be 
forever  sei)arate  and  distinct  from  each  other."  Article  I, 
Section  8. 

*'The  Executive  Department  shall  consist  of  a  Governor, 
in  whom  shall  be  vested  the  Supreme  Executive  power  of 
the  State,"  &c.     Article  III,  Section  1. 

**The  judicial  power  of  the  State  shall  be  vested  in  a  Court 
for  the  trial  of  impeachments,  a  Supreme  Court,  Superior 
Courts,  Courts  of  Justices  of  the  Peace  and  such  other  Courts 
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inferior  to  the  Supreme  Court,  as  may  be  established  by 
law."     Article  IV,  Section  2. 

**The  General  Assembly  shall  have  no  power  to  deprive 
the  judicial  department  of  any  power  or  jurisdiction  which 
rightly  pertains  to  it  as  a  co-ordinate  department  of  the  gov- 
ernment." Article  IV,  Section  12.  And  this  article  pro- 
vides further  that  the  Legislature  may  distribute  the  power 
and  jurisdiction,  provide  for  appeals,  and  regulate  the 
method  of  proceeding,  as  it  may  deem  best,  **so  far  as  the 
same  may  be  done  without  conflict  with  other  provisions  of 
this  Constitution."  **No  person  ought  to  be  taken, imprison- 
ed or  disseized  of  his  freehold,  liberties  or  privileges,  or  out- 
lawed or  exiled  or  in  any  manner  deprived  of  his  life,  lib- 
erty, or  property^  but  by  the  law  of  the  land."  Article  I, 
Section  17. 

"In  all  controversies  at  law  respecting  property,  the 
ancient  mode  of  trial  by  jury  is  one  of  the  best  securities  of 
the  rights  of  the  people,  and  ought  to  remain  sacred  and 
inviolable."     Article  I,  Section  19. 

The  terms  "due  process  of  law"  and  "the  law  of  the  land" 
when  the  rights  of  property  are  under  consideration,  are  not 
easily  distinguished.  I  have  seen  no  better  definition  of  the 
latter  than  that  given  by  Mr.  Webster  in  Dartmouth  College 
v.  Woodward,  4  Wheat,  519,  (Works  of  Webster  Vol.  V,  p. 
487).  "By  the  law  of  the  land  is  most  clearly  intended  the 
general  law;  a  law  which  hears  before  it  condemns;  which 
proceeds  upon  inquiry,  and  renders  judgment  only  after 
trial.  The  meaning  is  that  every  citizen  shall  hold  his  life, 
liberty,  property  and  immunities,  under  the  protection  of  the 
general  rules  which  govern  society.  Everything  which  may 
pass  under  the  form  of  an  enactment  is  not,  therefore,  to  be 
considered  the  law  of  the  land.  If  this  were  so,  acts  of 
attainder,  bills  of  pains  and  penalties,  acts  of  confiscation, 
acts  reversing  judgments,  and  acts  directly  transferring  one 
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maii^s  estate  to  another,  legislative  judgments,  decrees  and 
forfeitures  in  all  possible  forms,  would  be  the  law  of  the  land. 
Such  a  strange  construction  would  render  constitutional  pro- 
visions of  the  liighest  importance  completely  inoperative  and 
void.  It  would  tend  directlv  to  establish  the  union  of  all 
powers  in  the  Legislature.  There  would  be  no  general  per- 
manent law  for  Courts  to  administer  or  men  to  live  under. 
The  administration  of  justice  would  be  an  empty  form,  an 
idle  ceremony.  Jurlges  would  sit  to  execute  legislative  judg- 
ments and  decreas,  not  to  declare  the  law  or  administer  the 
justice  of  fhe  country.'* 

A  glance  at  the  above  recitals  would  seem  to  answer, 
without  further  argument,  the  question  '*IIas  the  Legisla- 
ture the  power,  directly  or  indirectly,  to  suspend  or  remove 
a  judicial  officer,  and  declare  his  right  and  property  in  his 
office  forfeited?" 

It  has  been  universally  held  in  this  country,  wherever 
freemen  live,  that  no  forfeiture  of  an  office  nor  vacancy  there- 
in can  be  judicially  declared,  until  the  accused  has  had  a 
trial  and  sufficient  cause  is  established.  Hoke  v.  Hendersmiy 
15  N.  (\,  1;  People  v.  Heaton,  77  N.  C,  18;  Vann  v.  Pipkin, 
77  N.  C,  408;  State  v.  Norman,  82  N.  C,  687. 

"The  term  'law  of  the  land'  does  not  mean  merelv  an  act 
of  the  (icneral  Assembly.  If  it  did  every  restriction  upon 
the  legislative  authority  would  be  at  once  abrogated."  Hoke 
V.  Hendersoti,  supra. 

Suppose  the  (icneral  Assembly  at  its  next  meeting  shall 
examine  the  (lovernor's  rei)ort  and,  finding  no  sufficient 
cause,  shall  adjudge  that  defendant  was  not  duly  suspended 
and  that  he  has  not  forfeited  his  office,  and  the  plaintiff 
shall  refuse  to  surrender  his  possession  of  the  office;  what 
then?  With  these  conflicting  decisions,  to  w^hat  tribunal  can 
the  parties  appeal  for  a  finality?  Any  legislative  Act  that 
ean  lead  to  such  a  result  must  be  a  nullity.     Any  legislative 
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sentence  declaring  a  forfeiture  of  property  is  judicial  in  its 
nature  and,  when  rendered  without  a  hearing  and  trial,  is 
in  the  nature  of  things  void.  The  Constitutionality  of  an 
Act  is  determined  by  its  effect,  rather  than  the  intent  of  the 
Legislature.  Bank  Tux  Case,  2  Wallace,  200;  Provident  In- 
surance Co.  V.  MaHsachusedSy  G  Wallace,  611.  It  may  be 
com})etent,  as  I  have  said,  to  abolish  an  office,  wheji  the 
property  therein  is  necessarily  lost,  but  it  is  (|uite  a  different 
proposition  to  continue  the  office,  discliarge  the  officer  at 
pleasure,  and  give  his  office  to  another.  I  am  told  that 
every  office  is  accepted  with  notice  that  the  officer  may  be 
displaced  or  removed.  That  is  not  an  express  condition, 
but  at  most  is  only  an  impHed  condition,  and  it  is  e(iually 
implied  that  such  removal,  when  personal  and  property 
rights  have  vested,  can  be  made,  only  after  (y/j/,s^^  established, 
by  a  Court  having  jurisdiction  and  by  proceedings  recog- 
nized by  the  general  and  fundamental  rules  of  hiw  and  by 
judicial  authority.  Conditions  precedent  may  bar  an  entry, 
but  a  condition  subseijuent,  even  if  it  be  illegal  or  inunoral, 
cannot  divest  an  estate.  A  subsequent  condition  is  not  self- 
executing,  and  when  invoked  for  the  purpose  of  convicting 
and  declaring  a  forfeiture,  it  becomes  effective  only  under 
the  rule  and  the  manner  above'  stated. 

There  is  no  allegation  of  incomi)etency,  bad  faith  or  inal- 
administration  against  the  defendant  in  the  discharge  of  his 
duties  in  office.  The  matters  preferred  by  the  (iovernor  in 
his  suspen'ding  order,  rather  vaguely  stated  and  based  upon 
l)rivate  information  and  newspa})er  reports,  are  inserted  in 
the  complaint  and  substantially  constitute  the  complaint. 
The  defendant  specifically  denies  each  material  allegation. 
Wlien  brought  before  the  Superior  Court  under  the  form  of 
a  trial,  the  defendant  demanded  to  hear  the  proof  of  the 
matters  alleged,  to  confront  his  accusers,  to  cross-examine, 
to  introduce  his  own   evidence,  and  to  have  the  issues  de- 
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termined  by  a  jury  of  his  peers.  These  requests  were  all 
refused  by  the  Court  and  judgment  was  pronounced  declar- 
ing that  defendant  had  been  duly  suspended  from  his  office, 
and  ordering  his  ouster  therefrom.  This  Court  is  now  ap- 
pealed to,  to  affirm  said  judgment  and  approve  the  pro- 
cedure below  in  this  case. 

Without  exhausting  the  argument,  my  excuse  for  tedious- 
ness  is  the  importance  of  this  question.  I  think  the  plain- 
tiffs contention  is  injurious,  subversive  and  contrarj^  to  the 
organic  law  of  our  system  of  government,  and  that  it  is  un- 
reasonable and  unjust,  and  that  the  decisions  of  any  Court 
in  any  State,  disregarding  those  principles,  must  soon  fall 
under  the  condemnation  of  the  legal  mind  in  this  country. 


State  ex  rel  L.    C.   CALDWELL  v.  J.    W.    WILSON. 

Practice — Motion  to  Recall  Execution  Issued  from  fhi^  Caurf — 
Motion  to  ISet  A.vde  Writ  of  Supersedeas  Issued  by  Supreme 
Court  of  United  States. 

L  This  Court  has  no  power  to  set  aside  or  to  pass  upDii  the  regularity  of  a 
writ  of  MuperHffleas  issued  by  the  Supreme  Court  of  the  United  States. 

2.  In  an  action  in  the  nature  of  qvo  inirrnnto  to  try  the  title  of  an  office 

to  which  the  relator  had  been  appointed  and  had  qualified,  the  judg- 
ment of  this  Court  in  his  favor  immediately  upon  its  being  filed,  and 
ex  propno  tigore,  placed  the  relator  in  possession  of  the  office  with 
the  right  to  exercise  its  duties  and  draw  the  salary  attached  thereto 
from  the  time  of  his  appointment,  and  no  process  of  this  Court  was 
necessary  for  that  purpose. 

3.  In  such  case,   the  judgment  of  this  Court,  having  taken  effect  imme- 

diately, is  not  superseded  by  a  writ  of  ern)r  from  the  L'nited  States 
Supreme  Court,  whether  regular  or  irregular. 

4.  Though  an  execution  issued  from  this  Court  was  unnecessary  to  give 

effect  tf)  such  judgment  by  placing  the  relator  in  possession  of  the 
office,  it  will  not  be  recalled  on  motion  of  the  defendant. 

The  opinion  and  judgment  in  the  case  of  Caldwell  v. 
Wihon  {a7ite)  were  handed  down  on  Decemher  23,  1897,  at 
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4:30  p.  ni.  and  at  5:30  [).  m.  on  December  23,  tlie  })laintitt*, 
through  his  counsel,  William  H.  Day,  obtained  a  writ  of 
execution,  directed  to  the  Sheriff  of  Wake  County  in  the 
following  words: 

'The  State  of  North  Carolina  to  the  Sheriff  of  Wake 
County,  Greeting: 

Whereas  in  the  above  entitled  cause  it  was  adjudged  at 
this  Term  that  the  defendant  wrongfully  withholds  j)osses- 
sion  of  the  ofKce  of  Railroad  Commissioner  from  the  ])lain- 
tiff  relator,  and  that  plaintiff  relator  is  entitled  to  the 
possession  of  the  same,  these  are  therefore  to  connnand  you 
fortliwith  to  put  the  relator  in  possession  of  the  rooms 
occupied  as  offices  of  the  Railroad  Connnissioners,  in  the 
Agricultural  building  on  Kdenton  Street,  and  known  as  the 
Railroad  Connnission  Offices,  together  witli  all  'i)roperty, 
papers  and  effects  ai)i)ertaining  or  belonging  to  said  officios, 
and  to  oust  the  defendant  from  said  office  and  to  induct  the 
plaintiff's  relator  into  the  same,  and  you  shall  make  due 
return  ther€M)f  on  the  first  dav  of  the  next  Term  of  this  ( 'ourt.'' 

At  7:10  {).  m.,  December  23,  the  defendant  filed  writ  of 
error  and  bond,  etc.,  to  Suj)reme  Court  of  the  United  States, 
with  copies  of  the  writ  for  the  State  of  North  Carolina,  and 
for  relator. 

Vinni  the  ojjening  of  the  Court  on  December  24  the  fol- 
lowing ))roceedings  were  had: 

The  plaintiff,  through  his  counsel,  William  II.  Day, 
moved  (orally)  in  oi>en  Court  to  set  aside  the  snjwriirilcds 
proceedings  or  adjudge  them  irregular.  And  the  counsel 
for  the  defendant  submitted  the  following  motion: 

To  the  Honorable,  the  Suj)reme  Court  of  North  Carolina: 
The  defendant  res])ectfully  shows  to  the  Court  that  the  judg- 
ment herein  was  rendered  in  the  afternoon  of  Thursdav, 
December  23,  1<S07;  that  execution  thereon  was  issued  by 
the  Clerk  of  this  Court  to  tlie  Sheriff  of  Wake  County  alK)ut 
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5:30  o^clock  p.  m.  on  the  same  day,  but  has  not  been 
executed;  that  the  defendant's  counsel  sued  out  a  writ  of 
error  to  the  Su})reine  Court  of  the  United  States,  which 
was  duly  issued  by  the  Clerk  of  the  United  States  Circuit 
Court  for  the  Eastern  District  of  North  Carolina,  and  was 
allowed  by  the  C'hief  Justice  of  this  ('ourt  on  the  same  day; 
that  the  defendant  also  gaye  a  good  and  sufficient  bond  in 
a  penal  suni  fixed  by  his  Honor,  the  Chief  Justice,  condi- 
tioned as  a  sHpernedeafi  bond,  who  duly  ai)proyed  said  ]K)nd 
and  signed  the  citation;  that  at  7:10  o'clock  j).  ni.  the 
defendant's  counsel  filed  said  writ  of  error  and  bond  in  the 
Clerk's  office,  of  this  Court,  and  at  the  same  time  lodged 
therein  a  copy  of  said  writ  of  error  for  the  State  of  North 
Carolina,  and  a  cojn'  for  L.  C.  Caldwell.  The  defendant 
submits  to  the  Court  that  the  judgment  of  the  Court  is 
superseded  and  he  respectfully  asks  that  the  said  execution 
be  recalled.  R.  ().  Bi'RTox, 

Spier  Whitaker,  for  defendant. 
This  24th  December,  1897. 

On  the  same  xlay,  December  24,  the  following  ojnniou 
was  handed  down: 

Clark,  J.:  This  is  a  motion  by  defendant  to  recall  the 
execution  which  issued  to  put  the  relator  in  possessicm  of 
the  furniture,  rooms  and  other  tangible  j)roperty  belonging 
to  the  Railroad  Commission.  The  relator  moyed  to  set 
aside  the  ^supersedeas  })roceedings  or  adjudge  them  irregular. 
\Ve  are  of  opinion  that  we  haye  no  power  to  set  aside  the 
writ  of  error  or  pass  upon  the  regularity  thereof.  We  are 
also  of  opinion  tliat  the  judgment  of  this  ('ourt  ex  propHo 
vigore  placed  the  relator  in  possession  of  the  office  at  the 
time  the  judgment  w^as  filed.  He  haying  already  qualified, 
no  process  was  necessary  for  that  purpose.  He  is  in  full 
j)ossession  of  the  same  and  entitled  to  exercise  its  duties  and 
draw  the   salaiy  thereto   attached,   from   the   date  of  his 
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appointment.  The  judgment  took  effect  immediately  upon 
being  filed,  and  is  not  ^superseded  by  the  subsecjuent  writ  of 
error,  regular  or  irregular.  Foster  v.  Kans(u%  112  \J.  S., 
201.  The  relator  being  in  ofKce  by  virtue  of  the  judgment 
of  this  Court,  any  attempt  by  the  defendant  to  exercise  its 
functions,  or  to  interfere  with  the  full  and  free  exercise 
thereof  i)y  the  relator,  and  any  attempt  by  any  one  else  to 
interfere  by  alleged  legal  })rocess  or  otherwise,  unless  and 
until  the  Suj)reme  Court  of  the  Cnited  States  shall  reverse 
the  judgment  of  this  Court,  will  be  a  contempt  of  this  Court. 
We  decline  to  make  any  order  recalling  the  execution. 
Both  motions  refused. 


suite   ex  rol  J.    H.    P?:AHS()N    v.   S.    OTIIO    WILSON. 
[For  Syllabus  see  State  ex  rel  Caldwell  v.  Wilson,  {unU)   paj^e  425.] 

Action  in  nature  of  quo  warranto  to  try  the  title  to  the 
office  of  Railroad  Commission,  tried  before  Robimon,  J.,  at 
October  Term,  1897,  of  Wake  Superior  Court.  From  a 
judgment  for  the  plaintiff  the  defendant  apj)ealed. 

Meni^rs,  MacRae  &  Day  and  A.  C.  Averif,  for  plaintiff. 
Meiii<rs.  R.  O.  Barton,  Spier  Whitahr  and  /.  C.  L.  Harris^ 
for  defendant  (appellant). 

DocGLAs,  J.:  The  facts  in  this  case  are  substantially 
similar  to  those  in  Cablwcll  v.  Wihon^  and  the  questions  of 
law  are  identical.  For  the  reasons  given  in  that  case,  the 
judgment  in  this  case,  in  the  Court  below,  is  affirmed,  and 
judgment  will  be  entered  here  that  tlie  relator  Pearson  is 
entitled  to  the  office  of  Railroad  Commissioner  now  held  by 
the  defendant  Wilson;  that  tlie  defendant  is  not  entitled 
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thereto,  and  that  he  be  ousted  therefrom,  and  that  the  rela- 
tor Peai'son  be  phiced  in  the  possession  of  said  office,  with 
all  its  records  and  appurtenances  thereunto  riglitfully  l>e- 

longing. 

Affirmed. 


JOHN    H.    WHLTE    v.    SUFFOLK    &  CAROLINA    HAILHOAD 

COMPANY. 

IVial — JnsfrnciioiiS — Directing  Verdict — Province  of  Jury, 

\.  The  C<»iirt  can  never  find  or  direct  an  afflrniative  finding  of  the  jury  but 
may  direct  a  neprative  finding  when  there  is  no  evidence,  or  no  such 
evidence  as  should  be  allowed  to  go  to  the  jury,  tending  to  establish 
the  affirmative  of  the  issue. 

2.  Where,  in  the  trial  of  an  action  for  damages  rauscd'by  defendant's  neg- 
ligence, there  is  no  evidence  tending  to  prove  contributory  negli- 
gence, the  Court  may  instruct  the  jury  that  there  was  no  contribu- 
tory negligenco. 

Action  for  (himages  for  injuries  caused  by  the  negligence 
of  defendant,  tried  at  Spring  Term,  18i)7,  of  Chowan  Su- 
perior CVmrt  before  Brijan,  J.,  and  a  jury.  The  defendant 
set  up  as  a  defence  the  contributory  negligence  of  the  plain- 
titl*.     The  testimony  was  as  follows: 

9.- 

(i.  II.  White  testified: 

"Am  son  of  plaintiff.  Accident  occurred  at  Coraj>eake 
station  Monday,  February  17,  ISUO,  at  7:30  o'clock  p.  m.;  I 
was  with  him.  Brinkley,  Section  Master,  and  I  were  the 
only  persons  present.  My  father  was  going  to  Chowan  sta- 
tion; he  Hves  eight  miles  from  that  station.  Plaintiff  bought 
his  ticket  in  Jones'  store;  train  blew.  We  staved  on  Hrink- 
ley's  platform  till  train  got  up  to  freight  house;  ticket  agent 
said  that  train  would  not  come  uj)  to  station,  must  walk  to 
it;  then  we  all   three  started  to  train  by  regular  route  from 
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ticket  oflfice,  as  directed  by  ticket  agent.  When  we  got  to 
station,  j)assenger  coacli  was  st<)])j>ed  nortli  of  freight  house, 
which  was  in  siune  building  with  waiting-room  and  station. 
The  train  was  bound  south;  it  had  stopped  at  time  of  acci- 
dent. Wlien  we  got  to  corner  of  waiting-room,  there  was  a 
switdi  between  main  track  and  waiting-room.  C.  Briukley 
went  ahead,  phiintilf  next;  j)lanks  were  across  the  path,  and 
we  had  to  go  over  them  to  get  to  coach,  and  there  my  father 
fell,  not  knowing  they  were  there;  two  ])lanks  were  there 
and  he  ran  right  against  them  and  fell  whole  length  on  his 
stomach.  There  were  no  lights  anywhere  about  there,  except 
at  ticket  office  and  in  car;  it  was  dark,  and  snowing  as  fast 
as  1  ever  saw  it.  We  had  just  passed  waiting-room;  four  or 
five  feet  to  j)lanks,  and  from  planks  to  the  coach  fifteen  or 
twenty  feet;  one  end  of  planks  on  i)latform',  other  on  switch 
near  the  walk;  planks  running  across  the  path  in  which  we 
were  walking.  Plaintiff  got  aboard  coach  after  falling. 
Train  was  in  motion  wlien  I  got  off.  Train  dicbi't  stop 
op})osite  waiting-room  that  night.  From  freight  house  to 
switch  nearer  than  a  foot;  between  side-track  and  switch 
very  close.  Planks  were  used  to  roll  freight  from  cars  to 
house;  one  end  of  plank  on  ])latf()rm  (elevated)  and  other 
against  iron  on  main  track  on  the  ground,  most  of  time 
planks  on  platform.  I  siiw  them  drop  planks  down  Satur- 
day night;  planks  were  a  long  distance  from  the  engine. 
Jones  and  Brinkley  live  nearest  to  platform.  At  time  of 
fall  we  were  two  feet  or  three  feet  from  platform;  plaintiff 
fell  on  switch;  was  walking  (m  switch,  he  got  up  himself 
Stayed  with  (\  Brinkley  night  before  and  at  my  wife's 
father's  the  day  of  accident.  My  father  was  carrying  an 
umbrella.      Brinklev  was  with  him." 

Plaintiff  testified  in  his  own  V)ehalf: 

"Accident  occurred  at  (V)rapeake  station.     I  bought  ticket 
and  was  standing  on  Brinkley's  piazza,  and  went  from  there 
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to  cars;  we  were  all  together.  I  didn't  know  j)lanks  were 
there,  and  fell  over  them;  got  up  and  went  to  train;  didn't 
see  planks.  I  spent  Sunday  at  C.  Brinkley's  house.  Started 
from  Brinkle3'\s  store;  he  went  along  to  show  me  the  way; 
as  we  got  to  planks,  1  followed  him,  he  stej)ped  a  little  aside 
and  over  the  lower  end  of  the  planks;  I  went  right  along  in 
usual  rout^  used  by  passengers,  but  fell  and  got  hurt.  Brink- 
ley  didn't  tell  me  to  "look  out,"  **not  to  go  ahead,"  ''not  to 
fall  over  the  planks."  Brinkley  and  1  were  walking  under 
an  umbrella,  I  lowered  it  just  before  we  got  to  the  planks. 
There  was  no  light  of  any  kind  so  that  we  could  see  the 
planks.     It  was  so  dark  1  could  see  nothing." 

There  was  no  exception  to  the  evidence  concerning  the 
question  of  damage. 

There  was  no  evidence  bearing  on  the  (luestion  of  con- 
tributory negligence,  exce])t  that  set  out  above. 

Defendant  introduced  no  evidence  at  close  of  plaintiff's 
evidence,  and  consented  that  first  issue  be  answered  "Yes." 

The  defendant  in  apt  time  rocjuested  the  Court  to  charge 
the  jury  as  follows: 

"It  being  admitted  that  it  was  dark  and  stormy  at  the 
time  of  the  accident,  it  was  tlie  duty  of  the  i)laintiii"  to  act 
with  more  than  usual  caution,  and  if  he  failed  to  use  greater 
than  ordinary  caution  and  such  failure  contributed  to  the 
accident,  the  jury  should  answer  the  second  issue  "Yes."  " 

(This  the  Court  refused  to  give,  and  defendant  excepted.) 

"2.  If  the  plaintiff,  being  a  stranger  and  not  knowing  the 
w^ay  to  the  train  and  the  night  being  dark  and  stormy,  left 
tlie  store  of  J.  Brinkley,  C.  Brinkley  going  with  him  to  show 
him  the  way,  it  was  his  duty  to  follow  and  be  guided  by 
said  C.  Brinkley;  and  if  lie  failed  to  do  so  and  such  failure 
contributed  to  the  injury  lie  received,  the  jury  should  answer 
the  second  issue  "Yes."  "  (This  was  refused.  Defendant 
excepted.) 
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**3.  The  plaiiititt',  being  a  stranger  and  not  knowing  the 
route  to  the  train,  and  it  being  dark  and  stormy,  0.  Brink- 
ley  being  with  him  for  the  purpose  of  guiding  and  directing 
him,  his  failure  to  follow  said  Brinkley  was  of  itself  negli- 
gence, and  if  such  negligence  caused  or  contributed  to  his 
injury  the  jurv  should  answer  the  second  issue  *'Yes.*' 
(This  the  Court  refused  and  defendant  excerpted.) 

The  Court  charged  the  jury,  that  in  determining  the  (jues- 
tion  of  negligence,  they  should  take  into  consideration  the 
situation  and  conduct  of  both  parties  at  the  time  of  the  in- 
jury, as  disclosed  by  the  evidence;  and  if  they  believe,  from 
the  evidence,  that  the  injury  resulted  from  the  negligence  of 
the  defendant,  and  as  hereinafter  explained,  and  without 
any  greater  want  of  care  on  the  part  of  the  plaintiff  than 
was  reasonably  to  Vh^  expected  from  a  person  of  ordinary 
care  and  prudence  in  the  situation  in  which  he  found  him- 
self, then  the  plaintiff  is  entitled  to  recover."  To  this  charge 
the  defendant  excepted. 

The  Court  after  giving  the  approved  definiticm  of  con- 
tributory negligence,  further  charged: 

*'lf  jury  fin<l  from  the  evidence  tliat  plaintiff,  in  going 
to  the  cars,  the  night  being  dark  and  stormy,  used  such 
ordinary  cai*e  and  prudence  as  a  man  of  ordinary  prudence 
would  have  used  in  walking  to  the  cars  under  similar  cir- 
cumstances, then  he  would  not  be  guilty  of  contributory 
negligence,  and  you  would  answer  second  issue  *'No." 

(Defendant  exce[)ted.) 

*'7.  It  being  shown  by  witnesses  that  there  were  no  lights 
at  or  near  the  obstructions;  that  the  i)laintiff  was  a  passen- 
ger with  a  regular  ticket;  that  he  walked  from  the  ticket 
office  to  car  in  the  night  time  on  the  regular  route  used  by 
defendant's  passengers,  he  having  sworn  that  he  knew  noth- 
ing c)f  the  obstructions  and  nobody  having  contradicted 
him,  if  the  jury  find  from  the  evidence  the  above  facts  to  be 
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true,  then  plaintiff  was  injured  by  negligence  of  defendant, 
and  the  jury  will  answer  the  lirst  issue  *'Yes." 

(To  this  charge  defendant  excepted.) 

"8.  It  being  a<lniitted  by  defendant,  in  its  answer,  that  it 
was  its  duty  to  have  its  grounds  properly  lighted,  and  to 
have  its  passenger  coaches  come  uj)  to  its  station,  if  the  jury 
find  that  defendant  failed  to  do  eitjjer,  and  the  plaintiff  was 
injured  in  consecjuence  thereof,  they  will  answer  the  first 
issue  '*Yes." 

"*,K  If  the  jury  fhid  that  )>laintitr  was  walking  in  the  night 
in  the  usual  route  used  by  passengers  in  going  from  ticket 
ofhce  to  coach,  and  he  knew  nothing  of  the  planks  obstruct- 
ing, he  liad  the  right  in  law  to  assume  the  w^ay  wa,s  open 
and  clear;  and  if  it  were  snowing  and  there  were  no  lights  to 
disclose  the  position  of  the  planks,  then  [)laintiff  is  not 
guilty  of  contributory  negligence,  and  the  jury  will  answer 
the  second  issue  "No.""      Defendant  excepted. 

There  was  a  verdict  for  the  j)laintiff' fV)r  SoOO  and  from 
the  judgment  thereon  the  defendant  a|>j)ealed. 

Mesfii's.  Jonea  &  Boifknt,  for  i)laintiir. 

Mfsars.  Sltf'pJterd  ct*  B fisher,  for  defendant  (apj)ellant). 

• 

FruciiKs,  .1.:  This  is  an  action  to  recover  damages  re- 
ceived by  the  ])laintiff  on  account  of  the  alleged  negligence 
of  the  defendant.  It  is  admitted  and  found  bv  the  jurv  that 
defendant  was  guilty  of  negligence.  And  it  is  found  that 
I)laintiir  was  damaged  to  the  amount  of  live  hundred  dollars, 
and  there  is  no  exception  to  this  finding. 

But  it  is  alleged  by  defendant  that  jdaintiff  was  also  guilty 
of  negligence,  and  that  this  was  the  proximate  cause  of  the 
injury.  It  is  also  contended  by  defendant  tliat  the  Court, 
by  its  charge  in  substance,  instructed  thejury  that  there  was 
no  contributory  negligence,  in  violation  of  the  rule  in  Hin- 
}<hair  V.  nnilmad,  US  N.  (\,  1047. 
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The  (*oiirt  can  never  find,  nor  direct  an  affirmative  find- 
ing of  the  jury.  State  v.  t<huJe,  32  N.  (\,  153.  The  most 
the  Court  can  (h)  is  to  instruct  the  jury,  where  tlicre  is  no 
conflict  of  evidence,  that  if  thev  l)elieve  the  evidence  thev 
sliould  find  ves  or  no  as  the  case  niav  he.  But  where  there 
is  no  evidence,  or  no  such  evidence  as  should  be  allowed  to 
goto  the  jury  tending  to  establish  the  affirmative  of  the 
issue  in  dispute,  tlie  (Vmrt  should  direct  the  finding  in  the 
negative. 

The  burden  of  the  issue  of  contributory  negligence  was  on 
the  defendant.  And  if  there  was  evidence  or  such  evidence 
as  should  go  to  the  jury  (  WdtkowHl'ij  v.  IlV/.sw;/*,  71  N.  C,  AiiX) 
tending  to  establish  the  affirmative  of  this  issue,  and  that  it 
might  have  been  reasonably  found  for  the  defendant,  the 
charge  of  the  Court  could  not  bo  sustained,  llintiltaw  \. 
Rnilroatt,  nnpra,  but  where  there  is  no  conflict  in  the  evi- 
dence (as  in  this  case)  and  but  one  reasonable  conclusion 
could  1)0  deduced  from  it,  then  the  Court  has  the  right  to 
direct  the  finding,  if  the  jury  believe  the  evidence,  as  a 
ijuestion  of  law.     Uinsh(tw  v.  Fiailroad,  Hnpra. 

The  defendant  introduced  no  evidence,  but  relied  on  the 
evidence  of  the  ])laintiff.  The  onlv  evidence  introduced  bv 
the  phiintiif  was  that  of  himself  and  his  s(m.  And  u])on  a 
careful  examination  of  this  tostimonv,  we  fail  to  find  that  it 
proves  or  tends  to  j)rove  contributory  negligence  on  the  jjart 
of  the  plaintiff.     The  judgment  must  bo  affirmed. 

Affirmed. 
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W.  .1.  EDWARDS  V.  SEABOARD  AND  ROANOKE  RAILItOAD 

(  OMPANY.  et  al 

Action   on  Contnici  of  E)nployntent — Const  met  ion   of  Contract. 

1.  The  meaning  of  the  terms  of  a  written  contract  is  a  question  of  law  for 

the  Coiiit  alone  to  determine. 

2.  Where  a  letter  from  an   employer  srated:    "You   have  heen  appointed 

general  st/irekeeper  for  the  system  to  take  effect  July  15th.  Your 
salary  will  be  l^i.SOu  a  year;"  and  the  appointee  enter<»d  upon  his 
duties  and  received  fl^i)  per  mcmth  until  he  was  discharged;  /AW, 
that  the  contract  was  not  an  employment  by  the  year,  the  reasonable 
construction  of  the  contact  being  that  the  parties  intended  that  the 
ser\ice  should  be  performed  for  a  price  that  should  aggregate  the 
gross  sum  annually,  leaving  the  parties  to  sever  their  relations  at 
will. 

Civil  action  for  the  recovery  of  an  allegcnl  balance  of 
salary  due  the  i)laintiff  as  general  store  keeper  for  defend- 
ants tried  before  AdaniH,  J.,  and  a  jury,  at  February  Term, 
1807,  of  Wake  Superior  Court.  The  letter  set  out  in  the 
opinion  constituted  the  only  contract  between  tlie  parties. 
In  resi)onse  to  issues  the  jury  found  that  the  plaintitl*  was 
emjdoyed  by  the  year;  that  defendants  wrongfulh'  dis- 
charged him  l)ef()re  the  end  of  his  term  and  that  there  was 
a  balance  due  the  plaintiff  of  S^To  with  interest  from  July 
loth,  1<S1M).  Judgment  was  rendered  accordingly  and  de- 
fendants ai)pealed. 

Mi\  R.  ().  Burton^  for  plaintiff. 

Messrs.  L.  R.  Watts,  McRae  &  Ihui  and  J.  B.  Batchelor 
for  defendants  (a})pellants). 

Faircloth,  (\  J.:  "July  10,  1894.— W.  J.  Edwards, 
Esij.,  Raleigh,  N.  C.  Dear  Sir: — I  beg  to  advise  that  you 
have   been   appointed   general  store   keeper  for  the  system^ 
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to  take  effect  July  15.     Your  salary  will  be  eighteen  hun- 
dred dollars  a  year.     You  will  be  in  charge,  &c. 

(Signed)     John  H.  Winder,  Gen'l  Manager." 

The  plaintiff  accepted  the  appointment  and  went  into  the 
discharge  of  his  duties  and  was  paid  $150  each  month  until 
January  1,  1896,  when  he  was  discharged  from  the  service 
of  the  defendant.  Plaintiff'  sues  for  balance  of  salary  until 
July  15,  1890,  alleging  that  he  was  employed  by  the  year  at 
$1800  for  that  period  of  time,  and  that  he  was  wrongfully 
discharged,  and  the  Court  below  so  held. 

We  are  called  upon  to  determine  the  meaning  of  the  in- 
strument (quoted  above,  according  to  its  proper  terms,  and 
to  do  so  it  is  important  to  find  the 'intent  of  the  parties  as 
expressed  by  the  language  employed  by  themselves. 

In  a  written  contract,  the  terms  are  fixed  and  the  mean- 
ing of  those  terms  is  a  (question  of  law  for  the  Court  alone, 
and  in  parol  contracts  the  rule  is  the  same  where  the  terms 
are  precise  and  explicit.  Massey  v.  Belislej  24  N.  C,  170; 
Simpson  V.  Pegram,  112  N.  C.,  541.  An  entire  contract  is 
one  in  which  the  consideration  is  entire  on  both  sides. 
**Whenever  there  is  a  contract  to  pay  a  gross  sum  for  a  cer- 
tain definite  consideration  the  contract  is  entire,  and  not 
apportionable  either  in  law  or  in  equity."  Story  Contracts, 
Section  22. 

The  contract  before  us  is  not  specific  as  to  the  term  of  ser- 
vice, certainly  not  so  expressed  in  the  writing.  The  plain- 
tiff' does  not  so  insist,  but  savs  a  reasonable  construction 
thereof  leads  to  the  conclusion  that  the  parties  intended  a 
one  year  t^rm  of  service.  We  are  not  able  to  see  that  such 
was  their  intention.  It  seems  reasonable  that  if  they  had 
so  intended  they  would  have  expressed  themselves  in  more 
definite  and  explicit  terms  on  so  important  a  feature  of  their 
agreement.  Why  they  were  not  more  definite  we  cannot 
tell.     They  may  or  may  not  have  had  reasons  for  leaving 
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the  writing  as  it  is,  or  they  may  not  have  called  their  minds 
to  that  feature  of  the  contract.  It  does  not  seem  unreason- 
able that  the  parties  intended  that  the  service  should  be 
I)erf()nned  for  a  i)rice  that  should  aggregate  the  gross  sum 
annually,  leaving  the  parties  to  sever  their  rehitions  at  will, 
for  tlieir  own  convenience. 

All  business  men  know  they  can  make  legal  contracts  to 
suit  themselves,  also  the  importance  of  saying  what  they 
nu^an  in  business  matters  in  ])lain  and  definite  terms. 

As  the  case  shows  that  the  plaintiff  has  been  paid  for  all 
services  rendered,  and  he  ottered  no  other  evidence,  we  hold 
that  he  cannot  recover  in  this  action,  and  this  rendei*s  the 
consideration  of  other  ()uesticms  unnecessary. 

Error. 


T.  11.  flp:asants  v.  Tin:  raleigh  &  aigusta  air  line 

RAILROAD    COMPANY 

Action  for  Ihi DuujrH — Rn Uvonds — NrglUjence — Fellow  SerraiiUt 
— Enip/oj/jnrni  of  Incdpnhle  Serninfs — Ihfect  m  Roadbed — 
tSignoh — Intitructiotn^. 

1.  The  (N)iHluctor  of  a  side  tracked  train  whose  duty  it  is  to  close  ihe 

switch  and  irive  the  "all  right"  sii^nal  for  the  cleur  passage  of 
another  train  on  the  m  in  line,  is  the  fellow  s  rvantand  not  the  vice 
principal  of  the  hu-oniotive  eniiineer  of  the  latter  train  both  being 
employers  of  the  same  Conip my. 

2.  The  fact  that  a  switch  was  negligently  left  open   whereby  an  accident 

was  caust»d  to  a  passing  train  is  not  evid»-n(T  of  a  defect  iu  the 
roadbed  r>r  failure  to  keep  which  in  safe  ondiiion  a  person  thereby 
injured  can  re;c)V('r damages  fri)m  the  Company. 

3.  Where,  in  the  tr*al  of  an  action  for  damages   for  nn  injury   resulting 

from  the  n-'gligence  of  a  Railr.)ad  Company,  it  appeared  that  a  con- 
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ductor  of  a  freight  train  had  been  employed  as  such  only  three  or 
four  weeks  and  that  he  negligently  left  open  a  switch  to  a  side  track 
on  which  a  section  of  his  train  was  standing  and  gave  the  "all 
right"  signal  to  a  passing  train  on  the  main  track,  inconsequence  of 
which  a  collision  occurred;  Held,  that  such  a  presumption  of  negli- 
gence in  the  employment  of  an  incompetent  servant  was  raised 
against  the  Company  by  such  facts  as  to  warrant  the  submission  of 
an  issue  as  to  such  negligence. 

4.  Where  the  rules  of  a  Railroad  Company  required  the  employees  of  a 
side-tracked  train  to  close  the  switch  after  getting  upon  the  side 
track  and.  upon  the  approach  of  a  train  on  the  nunn  track,  to  give 
the  "go  ahead"  or  "all  right"  signal,  and  also  forbade  a  train  passing 
on  the  main  track  to  go  ahead  until  the  requisite  signal  was  given; 
Hel'i,  in  the  trial  of  an  action  for  damages  for  an  injury  resulting  from 
the  negligence  of  defendant's  servant  in  giving  the  '  go  ahead" 
signal  when  the  switc;h  was  open,  that  it  was  error  to  charge 
tliat,  "it  being  admitted  that  the  switch  was  capable  of  bearing  a 
signal  light  which  would  have  showed  red  where  the  track  was 
unsafe,  it  was  the  duty  of  the  Company  to  use  such  signal  light 
upon  the  switch." 

Civil  action  for  damages  tried  before  Adams,  J.,  and  a 
jury,  at  April  Terra,  1897,  of  Wake  Superior  Court.  There 
was  a  verdict  for  the  phxintiff  for  $10,375.00  which  the 
defendant  moved  to  have  set  aside  on  the  ground  of  excessive 
damages.  The  motion  was  refused  and  from  the  judgment 
rendered  on  the  verdict  the  defendant  appealed,  assigning 
as  error  the  instructions  to  the  jury.  The  facts  upon  which 
the  action  was  based  and  which  appeared  on  the  trial,  are 
set  out  in  the  opinion. 

Mr.  R.  0.  Burton,  for  plaintiff. 

Messrs.  L.  B.  Wdifs,  McRae  &  Day  and  J.  B.  Batchelor, 
for  defendant  (appellant). 

FuRCHEs,  J.:  On  the  30th  of  January,  1896,  the  plaintiff 
and  one  Dunn,  were  both  in  the  employ  of  the  defendant — 
the  plaintiff  as  locomotive  engineer  on  a  freight  train,  and 
Dunn  as  ccmductor  of  a  freight  train.  On  that  day  the 
plaintiff  was  operating  a  train  running  from  Monroe,  North 
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to  Raleigh,  and  Dunn  was  running  his  train  from  Raleigh, 
South.  These  trains  should  have  passed  each  other  at  a 
station  on  the  defendant's  road,  called  Manly  but,  by  the 
fault  and  negligence  of  Dunn,  the  plaintiff's  train  ran  into 
Dunn's  train  and  the  plaintiff  was  badly  injured.  There 
were  side  tracks  at  Manly  and  when  plaintiff's  train  reached 
that  station,  plaintiff  found  Dunn's  train  there,  standing  on 
the  side  track:  and,  being  too  long  for  one  side  track,  it  had 
been  divided  into  two  sections  and  one  of  these  placed  on 
either  side  of  the  main  track.  Rule  94a  of  the  defendant 
Company  re([uired  the  conductor  or  flagman  of  the  train 
first  reaching  stations  wliere  it  was  necessary  to  side  track 
for  a  passing  train,  that  is,  made  it  the  duty  of  Dunn  or  a 
flagman,  to  close  the  switch  of  the  side  track  aft-er  moving 
the  train  off  the  main  line,  and,  when  the  switch  was  closed 
and  secured,  to  signal  the  approaching  train  on;  that  is,  to 
give  the  ''all  right"  signal,  and  the  approaching  train  passes 
on  without  stoi)ping.  When  the  i)laintiff  reached  Manly 
with  his  train,  he  found  Dunn's  train  on  the  side  track, 
Dunn  standing  at  the  switch.  When  Dunn  gave  him  the 
*'all  right"  signal,  the  plaintiff  drove  his  train  forward. 
But,  instead  of  the  switch  being  closed  as  it  should  have 
been,  it  was  left  wide  open  and  a  fearful  crash  took  place  in 
which  the  plaintiff  was  terribly  injured  and  much  other 
damage  done.  Dunn  had  only  been  employed  as  such  con- 
ductor three  or  four  weeks. 

The  plaintiff  claims  that  upon  these  facts  the  defendant 
is  liable  to  him  in  damages  for  the  injuries  he  received. 

In  the  first  place  the  plaintiff  denies  that  he  and  Dunn 
were  fellow  servants  of  defendant  (-ompany,  and  alleges  that 
Dunn  was  his  vice-principal.  Plaintiff  also  contends  that 
his  injuries  were  caused  by  reason  of  a  defective  road-bed, 
or  track,  for  which  defendant  is  liable  without  reference  to 
the    question   of  vice-principal.     He    also    contends   that 
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defendant  negligently  and  carelessly  employed  Dunn  as 
conductor,  wlio  is  negligent  and  incompetent  to  perform  the 
duties  of  his  i)Osition,  and  he  was  thereby  injured.  If  either 
of  these  positions  is  sustained,  the  judgment  of  the  Court 
below  should  be  sustained,  uidess  error  was  committed  on 
the  trial. 

In  the  catholic  sense  of  the  term,  the  plaintiff  and  Dunn 
were  fellow  servants.  Thev  were  both  employed  ])v  and  in 
the  service  of  defendant  Company.  Wander  v.  B.  &  0, 
Railroad,  32  Ind.  411;  Railroad  v.  Arnold,  31  Ind.  174; 
Waryer  v.  Erie  Railroad,  39  N.  Y.,  468;  Wharton's  Law  of 
Negligence,  Section  229;  Cooley  on  Torts,   543;  Randall  \\ 

B.  Sc  0.  liailroad,  109  U.  8.,  747.  The  same  doctrine  is 
held  in  Hobhs  v.  Railroad,  ]()7  N.  C.,  1;  Ilaginn  v.  Railway, 
100  N.  C,  537;  Webb  v.  Railroad,  97  N.  C.,  387;  Kirk  v. 
Railway  Co.,  94  N.  C,  625. 

In  Rittenhouse  v.  Railway  Co.,  120  N.  C,  544,  it  is  held 
that  the  motorman  and  a  track  superintendent  in  the  employ 
of  the  same  companv  are  fellow  servants. 

In  Po)don  V.  Railroad,  51  N.  C,  245,  a  case  very  similar 
to  this,  where  a  switch  had  been  left  open  by  the  operators 
of  the  train  that  had  side-tracked  to  let  another  train  pas% 
and  the  passing  train  ran  into  the  train  on  the  side  track 
and  injured  an  employee  on  the  train  side-tracked,  Ruffin, 

C.  J.,  delivering  the  opinion  of  the  ('ourtsaid,  that  they  were 
fellow  servants  and  the  action  could  not  be  maintained.  So, 
to  enable  the  plaintiff  to  recover  upon  the  first  ground 
assigned,  it  must  not  only  appear  that  plaintiff  and  Dunn 
were  fellow  servants,  but  it  must  also  appear  that  Dunn 
w^as  the  vice-principal  of  the  plaintiff.  That  is,  that  Dunn 
w^as  the  superior  of  the  plaintiff  and  had  the  power  to  dismiss 
the  plaintiff  from  his  employment.  Twmer  v.  Lumber  Co., 
119  N.  C,  387. 

Purcell  v.  Railroad,  119  N.  C,  728,  holds  that  a  conductor 
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on  an  independent  train  is  the  vice-principal  as  to  a  brake- 
man  on  that  train. 

Sluuhl  V.  RaUroaif,  116  N.  C,  968,  holds  that  the  conduc- 
tor is  a  vice-principal  as  to  those  on  liin  train  subject  to  his 
orders. 

It  is  said  in  Mason  v.  liailroad,  111  N.  C,  482,  that  the 
conductor  on  the  train  is  not  a  fellow  servant  of  a  [)erson 
eni])loyed  in  coupling  cars.  Hv  this  statement  which  is  not 
necessarv  to  the  decision  of  the  case,  we  understand  the 
Court  to  mean  that  the  conductor  in  this  case  was  the  vice- 
])rincij)al  of  the  ])erson  coupling  cars. 

But 'none  of  these  cases  sustain  the  plaintiff's  contention 
that  Dunn  was  his  vice-principal.  They  all  relate  to  con- 
ductors and  the  employees  on  that  train,  wdio  are  under  and 
subject  to  his  connnand.  That  is  not  the  case  here.  But 
to  show  more  clearly  that  Dunn  was  not  the  vice-principal 
— the  superior  officer  of  the  plaintiff — we  see  that  the  rule 
referred  to,  (94a),  provides  that  this  work — closing  the  switch 
an<l  giving  the  signal  ''all  right" — may  be  done  by  Dunn 
or  by  i\  flaiftaan  on  Dunn's  train.  Suppose  it  had  been  the 
flagman  on  Dunn's  train  that  stood  by  the  switch  and  gave 
tjie  signal  "all  right,"  would  it  be  contended  that  he  was 
the  suj)erior  and  the  vice-jn'incipal  of  the  plaintift?  If  not, 
can  it  be  contended  that  Dunn,  doing  the  work  of  a  flagnum, 
was  the  plaintiff's  vice-principal?  The  plaintiff  must  fail 
on  this  contention. 

The  next  contention  is  that  the  defendant  is  bound  to 
keep  its  road-bed  in  good  condition,  and  that  this  is  a  duty 
devolving  upon  it  that  cannot  be  delegated;  and  the  fact 
that  this  switch  was  not  closed  was  a  defect  in  the  defend- 
ant's road-bed  that  caused  the  plaintiff's  injury,  and  that 
the  defendant  is  liable  to  him  in  damages  on  this  account. 
But  this  contention  cannot  be  maintained.  There  was  no 
defect  in  the  road-bed.     It  was  sound  and  in  good  condition, 
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and  was  not  the  cause  of  tiio  plaintiff's  injury.  That  was 
the  result  of  the  carelessness  pr  tlie  incompetency  of  Dunn, 
and  the  defendant  is  not  liable  unless  it  can  he  made  so 
through  the  negligence  or  incompetency  of  Dunn.  This 
we  have  seen  he  cannot  do,  unless  he  was  negligently 
employed  by  the  defendant. 

The  plaintiff's  next  contention  is  that  Dunn  was  negligent 
and  incompetent  when  employed  and  that  the  defendant 
knew  this,  or  could  liave  known  it  bv  the  exercise  of  reason- 
able  care,  which  was  not  exercise<l,  in  his  selection  and 
employment. 

There  was  Iio  evidence  that  the  defendant  knew  of  the 
incompetency  of  Duini  when  he  was  employed,  except  his 
action  on  the  occasion  of  this  fearful  wreck,  and  the  fiict 
that  lie  had  not  been  emi>loyed  in  this  capacity-  more  than 
three  or  four  weeks.  These  facts  raise  such  presumptions 
against  the  defendant  as  to  make  tliis  an  issue  fit  to  be 
submitted  to  the  jury  under  proper  instructions  from  the 
Court.  Lee  v.  Rdilroad  Co.,  87  Michigan  575;  Ecansrille 
&r.j  Railroad  v.  (jUj/toHj  115  Ind.  450;  Keitit  v.  iWv/'  Haven. 
&c.,  Railroafly  140  Mass.  175;  Bailey  Liability  for  Injury  to 
Servants,  pages  4G-5G. 

The  Court  among  other  things  charged  the  jury  as  follows 
to  which  the  defendant  excepted: 

1.  "That  the  conductor  Dunn  and  the  plaintiff'  under 
the  evidence  were  not  fellow  servants." 

2.  "That  Dunn  in  his  duty  of  managing  the  switch  and 
giving  the  'signal  to  plaintiff  represented  the  defendant  in 
the  performance  of  absolute  duties  which  the  company  owed 
to  the  plaintiff,  and  his  negligence,  if  any,  was  the  negligence 
of  the  (Company  and  not  of  a  fellow  servant." 

3.  "That  Dunn  in  his  duty  of  signaling  to  the  plaintiff 
w^en  the  track  was  clear  represented  the  Company  in  the 
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performance  of  an  absolute  duty  which  the  Company  owed 
to  the  plaintiff,  and  if  he  was  negligent  it  was  the  negligence 
of  the  Company  and  not  of  a  fellow  servant.'* 

4.  "That,  it  being  admitted  that  the  switch  was  capable 
of  bearing  a  signal  light,  which  would  have  showed  red 
wlien  the  track  was  unsafe,  it  was  the  duty  of  the  Company 
to  use  such  signal  light  upon  the  switch.'* 

There  was  error  in  these  instructions  for  which  the  defend- 
ant is  entitled  to  a  new  trial. 

New  trial. 

Douglas,  J.,  dissenting:  I  am  forced  to  difssent  from  the 
opinion  of  the  Court,  and  esi)ecially  from  the  propriety  of 
its  promulgation  after  every  matter  in  ccmtroversy  had  teen 
fully  settled  between  the  i)arties,  and  a  final  judgment  by- 
consent  entered  in  tlie  Court  below;  but  it  seems  needless  to 
enter  into  any  lengthy  discussion  of  a  repudiated  doctrine, 
which,  l)eyond  one  or  two  })ending  cases,  has  no  further 
power  to  harm. 


H.  G.  HERNDON  v.  THE  NORTH  CAROLINA  RAILROAD 

COMPANY. 

Practice — Motion  in   Supreme  Court  for  New  Trial — Notice — 

Costs. 

1.  Inasmuch  as  the  granting  or  refusing  in  this  Court  a  new  trial  for  newly 

discovered  evidence  is  a  matter  of  discretion  resting  upon  the  pecu- 
liar circumstances  of  each  case  and  not  a  matter  of  law,  so  as  to 
establish  a  precedent  for  future  guidance,  the  Court  will  not  discuss 
the  facts  but  simply  grant  or  refuse  the  motion 

2.  Where  a  motion  in  this  Court  for  a  new  trial,  for  newly  discovered  tes- 

timony, is  contenjplat^,  notice  of  such  motion,  with  a  copy  of  the 
affidavit  relied  upon,  should  be  served  upon  the  opposite  party  at 
least  ten  days  before  the  beginning  of  the  call  of  the  District  to 
which  the  cause  belongs. 


N.  C]  SEPTEMBER  TERM,  1897.  499 


Hkundon   r.  Railroad  Company. 


3.  Inasmuch  as  heretofore  there  has  been  no  precedent  requiring  ten  days 

notice  of  a  motion  for  a  new  trial  because;  of  newly  discovered  tes- 
timony, and  the  appellee  having  had  time  to  file  counter  affidavits, 
and  having  done  so,  the  motion  will  not  be  denied  for  failure  to 
serve  such  notice, 

4.  When  a  new  trial  is  granted  on  motion  in  this  Court,  for  newly  discov- 

ered evidence,  the  costs  in  this  Court  will  fall  on  the  party  making 
the  motion,  unless  in  exceptional  cases  and  for  special  reasons. 

OoroLAS,  J.,  dissents  ^n'/7//f /«//</.  in  which  Fuhchkh,  J.,  joins. 

Action  for  damages  tried  before  Ti)nherkike,  J.,  and  a  jury 
at  June  (Si)ecial)  Term,  1897,  of  Durham  Superior  Court. 
There  was  a  verdict  for  tlie  |)laintiH' and  from  the  judgment 
thereon  defendant  appealed.  In  tliis  Court  a  motion  was 
made  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence. 

Mes,v's.  Boone  (t  Kr\j(int  and  Winston  cfc  Fuller ,  for  plaintiff. 
Mr.  F.  H.  Rushee,  for  defendant  (aj)pellant). 

'  ('lark,  J.:  The  granting  or  refusing  in  this  Court  a  new 
trial  for  newly  discovered  evidence,  being  a  matter  of  dis- 
cretion, resting  ujnm  the  i)eculiar  circumstances  of  each 
case,  and  not  a  matter  of  law  from  wliich  a  precedent  can  be 
laid  down  for  future  guidance,  the  Court  will  never  discuss 
the  facts  in  an  ojnnion,  but  simjdy  grant  or  refuse  such 
motion  as  it  deems  will  best  sul)serve  the  ends  of  justice. 
Broitm  V.  Mitchell,  102  N.  (\,  347;  Ferrhee  v.  Pritchard,  112 
N.  (\,  83;  Clark  y.  Riddle,  UH  N.  C.,  692;  iXathmi  x.  Bail- 
road,  Il)id,  UUU).  The  Court  in  the  present  instance,  upon 
consideration  of  the  affidavits,  grants  the  motion. 

It  is  i)ro))er  to  say  that,  when  a  motion  for  a  new  trial  for 
newly  discovered  evidence  in  tins  Court  is  ccmtemplated, 
notice  of  such  motion  shouM  be  always  given  the  other  side 
and  a  copy  of  the  affidavits  served  therewith.  The  respond- 
ent sliould  also  serve  a  copy  of  his  counter  affidavits,  if  time 
permits.     Thus  there  will  be  no  surprise  on  eitfier  party  and 


500  IN  THE  SUPREME  COURT.  [121 


Hkrndon   V    Raii.f^oai)  Company. 


the  Court  will  be  put  in  full  possession  of  the  facts.  The 
appellant  should  give  this  notice  at  least  ten  days  tefore  the 
beginning  of  the.  call  of  the  District  to  which  the  cause  be- 
longs, unless  the  information  comes  to  him  after  that  time, 
when  the  Court  mav  sliorten  the  notice  and,  if  necessary, 
give  the  respondent  time  to  file  counter  affidavits.  Code^ 
Section  595.  New  trials  for  newlv  discovered  evidence  are 
not  favored  either  in  the  trial  Court  or  on  appeal,  and  the 
party  moving  on  that  groun<l  nuist  not  only  negative  laches 
in  himself  in  discovering  the  evidence  relied  on,  but  must 
give  reasonable  notice  to  the  other  party  of  the  motion  based 
thereon.  In  this  case  ten  days  notice  was  not  given,  as  it 
should  have  been,  but  there  had  been  no  precedent  reijuiring 
it,  and  the  appellee  had  opportunity  to  file  counter  afhda- 
vits,  and  did  so. 

The  appellant  will  pay  the  costs  in  this  Court.  When  a 
new  trial  is  granted,  the  cost«  of  the  appellate  Court  are 
alw^ays  a  matter  of  discretion.  Code,  Section  527  (1).  Wlien 
the  new  trial  is  on  the  ground  of  newly  discovered  evidence, 
the  costs  of  the  ap])ellate  Court  should  always  fall  upon  the 
party  obtaining  the  new  trial,  unless  in  exceptional  cases 
and  for  special  reasons,  since  tlie  other  party  is  in  no  laches, 
as  is  sliown  by  its  liaving  obtained  the  judgment  below. 
This  is  also  a  wholesome  rule  of  practice,  as  new  trials  on 
this  ground  are  outside  of  the  re^rular  course  and  are  onlv 
granted,  in  discretion,  when  justice  re(|uires  a  departure 
from  the  usual  procedure.  By  analogy,  when  a  continuance 
is  asked  for  on  the  ground  of  newly  discovered  evidence, 
the  Statute  expressly  forbids  it  to  be  granted  except  upon 
payment  of  the  costs  of  the  Term.     Ofde,  Section  402  (2). 

Motion  allowed. 

Douglas,  J.,  dissenting:  1  fully  concur  in  the  rules  laid 
down  by  the  Court  to  be  followed  in  all  applications  for  a 
new  trial  on  account  of  newly  discovered  evidence;  but  I 
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cannot  concur  in  its  judgment  granting  a  new  trial,  as  not  a 
single  one  of  the  imperative  rules  has  been  observed  by  the 
appellant.  No  notice  whatever  was  given  to  the  appellee 
who  was  left  in  entire  ignorance  of  the  intention  of  the 
appellant  until  tFfe  case  was  called  for  hearing  in  its  regular 
order  upon  the  docket  of  this  (-ourt.  The  a[)pellant  does 
not,  in  my  opinion,  show  due  diligence  in  obtaining  this 
testimony.  The  testimony  itself  is  slight,  one  of  the  three 
affidavits  l)eing  simply  as  to  character^  and  another  as  to 
diligence,  leaving  only  one  of  a  substantive  character,  and 
that  applying  properly  only  to  the  issue  of  contributory 
negligence.  The  granting  a  new  trial  in  this  case  gives  to 
the  appellant  all  that  he  could  possibly  obtain  by  a  success- 
ful prosecution  of  his  appeal,  and  de[)rives  the  appellee  of 
the  benefit  of  his  judgment  ui)()U  purely  ex  parte  testimony, 
without  the  o{)portunity  of  defence.  In  the  conscientious 
exercise  of  an  ecjuitable  discretion,  I  am  forced  to  respect- 
fully dissent  from  the  judgment  of  the  Court. 

FuRCHEs,  J.:     I  concur  in  the  dissenting  opinion. 


C.  A    PARKER  V.  THE  SOUTHERN   RAILWAY  COMPANY. 

Practice — Appeal  —  Laches — Notice   to   Beiustate   Disinissed 

Appeal. 

1.  Where  au  appeal  lias  been  disniisstnl  under  Rule  5,  for  faiiure  to  dockit 

the  transcript  on  np peal  in  proper  time,  it  will  not  be  reinstated 
upon  the  ground  that  appellant's  counsel  was  prevented  from  appear- 
ing tf)  settle  the  case  before  the  trial  Judge,  on  the  days  designated 
for  the  purpose,  by  other  urgent  business  of  his  client,  the  appellant, 
requiring  his  presence  elsewhen* 

2.  Failure  of  counsel  to  answer  a  motion  to  dismiss  an  appeal   regularly 

made  is  not  excused  because  he  did  not  think  the  motion  would  be 
considered  at  once. 
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3.  The  proper  course  for  aq  appellant,  the  settlement  of  whose  case  on 
appeal  has  been  delayed  without  his  default,  is  to  docket  the  record 
proper  during  theflrst  two  days  of  the  call  of  causes,  from  the  Dis- 
trict and  ask  for  a  writ  of  certiorari  for  the  case  on  appeal. 

Action  for  damages,  tried  before  Mclvrr  J.,  and  a  jury,  at 
August  (Special)  Term,  1897,  of  Gimlford  Sui)erior  CWrt. 
There  was  a  verdict  for  tlie  plaintiff  and  defendant  appealed 
from  the  judgment  thereon.  In  tliis  Court  the  plaintiff 
moved  to  dismiss  the  appeal  under  Rule  17,  which  was 
allowed  and  thereupon "  the  defendant  moved  to  reinstate 
the  case  on  the  grounds  set  out  in  the  opinion. 

Mr.  J.  T.  Morehead,  for  defendant. 

Mr.  F,  H.  Bu^hee,  for  plaintiff  (appellant). 

Clark,  J.:  Judgment  was  rendered  below  in  this  ca^e 
prior  to  the  beginning  of  this  Term,  and  the  transcript  on 
ap])eal  not  being  docketed  here  during  the  first  two  days  of 
the  call  of  the  District  to  which  it  belongs,  as  reipiired  by 
Rule  5  (119  N.  C,  980),  the  appelk^i  filed  the  certificiite  and 
had  the  apj)eal  dismissed  as  allowed  by  Rule  17.  The 
appellant  now  moves,  on  notice,  to  reinstate. 

Witli  a  view  to  negative  laches  and  to  show  that  it  could 
not  have  docketed  the  appeal  in  time,  the  appellant  fil'ed 
the  correspondence  in  refei^nce  to  settling  the  case,  from 
which  it  appears:  That  the  cause  was  tried  at  (Juilford 
Superior  Court,  August  11,  1897,  the  apj)eal  bond  was  filed 
August  20,  and  the  case  on  apj)eal  and  counter-case  were 
served  within  the  time  agreed  and  before  the  end  of  that  . 
month;  that  defendant's  counsel  asked  tlie  Judge  to  ^'settle" 
the  case  on  apj)eal  at  Riclimond  Court  in  Se{)t4*mber,  to 
which  the  Judge  assented,  telling  counsel  to  name  his  day, 
but  defendant's  counsel  did  not  attend  because  his  client 
called  him  off  elsewliere;  defendant's  counsel  then  asked  the 


N.  C]  SEPTEMBER  TERM,  1897.  503 


Pahkek  r.  Railway   Company. 


Judge  to  settle  the  case  at  Wilmington,  which  his  Honor 
agreed  to  do,  appointing  Octoher  22  as  the  day.  His  Honor 
remained  over  in  Wilmington  two  days  for  the  purpose,  hut 
defendant's  counsel  did  not  attend,  heing  elsewhere  engaged 
by  his  client.  Defendant's  counsel,  who  lived  in  Raleigh, 
invited  the  Judge  to  come  by  Raleigh  and  stop  over  to  settle 
the  case,  but  his  Honor's  duties  called  him  to  other  Courts 
and  he  could  not  find  it  ctmvenient  to  come  to  Raleigh  for 
that  purpose.  Finally,  on  Wednesday,  October  27th,  (the 
last  day  on  which  the  ai)peal  could  be  docketed  as  a  right), 
the  defendant's  counsel  sent  the  j)apers  to  the  Judge,  as  he 
could  have  done  weeks  before,  who  j)romptly  settled  the  case 
and  sent  it  to  the  Clerk  of  (ruilford  Sujwrior  Court  on  No- 
veml)er  1.     The  transcript  reached  here  on  November  5. 

Upon  the  defendant's  own  showing  there  was  inexcusable 
negligence,  and  as  the  ap])ellee  insists  on  his  rights  the  mo- 
tion to  reinstate  nuist  l)e  <lenie(l.  At  the  most,  the  facts 
would  show  that  the  counsel  jiei'sonally  was  in  no  default, 
as  his  failure  to  attend  to  the  matter  was  in  each  instance 
caused  by  his  client's  calling  him  off  to  attend  to  other 
matters  whicli  it  must  have  deemed  more  important,  but 
this  is  no  excuse  for  the  defendant  whose  dutv  it  is,  like 
any  other  litigant,  to  attend  to  its  legal  business  in  a})t  time 
and  to  have  enougli  counsel  to  do  this.  It  would  aj)pear 
from  the  affidavit,  however,  that  counsel  was  not  entirelv 
without  laches,  as  it  states  that  he  "did  not  answer  tlie  mo- 
tion to  dismiss  because  he  did  not  think  it  would  be  consid- 
ered at  once."  Paine  v.  Cmrtfrn,  114  N.  C.,  BOfi.  The 
motion  was  lodged  Wednesday,  October  27,  and  the  appellee 
was  entitled  to  have  had  it  granted  Thursday  morning, 
October  28,  {k^ntith  v.  Montague,  at  this  Term),  but  in  fact  it 
was  not  allowed  until  Saturdav,  the  last  dav  of  tlie  call  of 
that  District. 

Besides,  if  the  appellant  had  been  in  no  tlefault  as  to  set- 
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tling  the  case,  it  was  its  duty,  during  the  first  two  days  of 
the  call  of  causes  from  the  District,  to  have  docketed  the 
record  proper  and  have  asked  for  a  writ  of  cerfiorari  for  the 
case  on  apjjeal.  Buvrell  v.  Ilughts,  120  N.  (\,  278,  in  which 
it  is  said,  "There  are  ,^07/^c  matters  which  should  lie  deemed 
settled,  and  this  is  one  of  them."  That  case  cites  Pitiwnn 
v.  Kimherlif,  92  N.  C\,  002;  Onens  v.  Phelp.^  91  N.  (\,  253; 
Porter  v.  RdHrmid^  10()  N.  (\,  478;  Stepliotft  v.  Knnnce,  Ibid, 
255;  Pipkiu  v.  (rrpcn,  112  N..(\,  355;  State  v.  Freenum,  114 
N.  C,  872;  Paine  v.  Cureioa,  Ibid,  00();  Graham  v.  luhrards, 
Ibid,  228;  i/</////^9  v.  Coward,  IK)  N.  U.,  841;  Causn/  v. 
AS'/K^/r,  Ibid,  497;  Shoher  v.  UV^fr/^-,  119  N.  (A,  471;  7M/avi 
V.  //f>f/.s^',  Ibid,  r»22;  (^mmo  Co.  v.  Hich,  120  N.  ('.,  29,  and 
several  other  cases,  showing  that  the  practice  is  'too  well 
settled  to  be  del  )a table. 

Motion  denied. 


I).    S.    BAUHU8    V.  THE    WILMINGTON  &    WELDON    RAILROAD 

COMPANY. 

Practice — Appeal — Service  of  Cane  (f a  Appeal — Failure  to  Serve 
Cane  iu  Time — Settlrmetit  of  Case  on  Ajipeal  hg  Judge — 
Ajjirmation  of  Jndgmnd, 

1.  An  endor.sonieiit  by  coiniscl,   wlio  accj'ptcd  service  of  case  on  appeal 

adding  tlie  date  and  stHting  that  he  did  not  waive  the  objection  that 
the  case  was  served  too  late,  was  competent  and  properly  certified 
by  the  Clerk  as  a  part  of  the  proce<*din^s  in  the  case. 

2.  The  settlement  of  a  case  on  appeal  by  the  .lud^edoes  not  cure  the 

fsdlurc;  to  serve  the  case  within  the  time  fixed  by  law. 

3.  'I'he  absence  of  a  le^^ally  settled  case  on  appeal  does  not  entitle  the 

appellee  to  have  the  appeal  di>imissed  but,  where  no  error  appears 
on  the  face  of  the  record  proper,  judflfinent  must  be  affirmed. 

Action  for  damages  for  injury  to  a  horse  tried  on  aj){)eal 
from  a  judgment  of  a  Justice  of  the  Peace,  before  Mclvir^  J., 
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and  a  jury,  at  Spring  Term,  1897,  of  Lenoir  Superior  Court. 
The  plaintiff  submitted  to  a  non-suit  on  tlie  intimation  of 
his  Honor  that  he  could  not  recover  and  appealed.  In  this 
Court  the  defendant  moved  to  dismiss  because  the  case  on 
appeal  was  not  served  in  time  and  also  to  affirm  the  judg- 
ment for  want  of  a  case  and  because  no  errors  appear  in  the 
record. 

Mr.  W.  R.  Allen y  for  plaintiff  (appellant). 
Mr.  R.  0.  Burtouy  for  defendant. 

Clark,  J.:  It  was  competent  for  counsel  who  accepted 
service  of  the  case  on  appeal,  after  the  time  limited  by 
Statute,  to  add  to  his  endorsement  the  date  and  that  he  did 
not  waive  the  objection  that  the  case  was  presented  too  late. 

Such  endorsement  was  properly  certified  by  tlie  Clerk  as 
a  part  of  the  proceedings  in  the  case.  Cinin)nn(/,sy.  H\tffi)ian, 
113  N.  ('.,  2G7.  The  failure  to  serve  the  case  on  appeal 
wuthin  the  time  fixed  l)y  law  was  not  cured  by  the  Judge's 
settling  the  case  on  appeal.  Forte  v.  Boone,  114  N.  C.,  176; 
McNeill  V.  Rnilroady  -117  N.  (-.,  (542.  If  there  had  been  no 
endorsement  as  above  and  the  api)ellee  had  filed  an  affidavit 
that  service  had  not  been  in  time,  it  might  have  been  neces- 
sarv  to  have  the  facts  as  to  the  date  of  service  found  by  the 
Judge  below,  unless  the  Judge  should  find  them  in  settling 
the  case,  as  he  should  always  do  if  tliere  is  a  controversy  on 
that  point.  Wallcer  v.  Seott,  102  N.  C.,  4(S7;  Cuitimhi(js  v. 
Huffman,  supra.  But  here  there  is  no  real  contention  that 
the  case  on  appeal  was  served  in  time;  certainly  no  affidavit 
is  offered  to  contradict  the  endorsement  of  the  date  of  accept- 
ance of  service  made  on  the  plaintiff's  case  on  apj)eal  by  the 
appellee's  counsel.  There  being  no  case  on  appeal  legally 
settled  does  not  entitle  the  appellee  to  have  the  appeal  dis- 
missed, but,  as  no  error  appears  upon  the  face  of  the  record 
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proper,  the  judgment  must  be  affirmed.     Delafiehl  v.    (Jfm- 
stmdion  Co.,  115  N.  (\,  21. 

Affirmed. 


J.    J.    E.    LUCAS  and   wife    v.  CAROLINA   CENTRAL   RAILWAY 

COMPANY. 

Action  for  Damages  for  lireacli  of  C(miract — Injuries  to  Real 
Estate  —  I  >;/  up  —  Plead ing  —  Practice  —  Nn in  hering  Excep- 
tions on  Record — Marginal  References  to  Exceptions. 

1.  E.x(!eptic)ns  taken  on  a  trial  should  not  only  bt*  numbered  (Rule  2  J)  and 

noted  on  the  margin  of  the  record  (Rule  21)  but  such  numbering  and 
marginal  references  should  be  pinted  as  they  are  necessjirily  a  part 
of  the  (tase  on  appeal. 

2.  An  error  as  to  the  venue  is  not  now,  as  formerly,  a  defect  aflPecting 

jurisdiction  but  only  ground  for  a  motion  to  remove  which  is  waived 
unless  the  motion  is  made  'in  writing"  and  "before  the  time  of 
answering  expires  " 

3.  The  fact  that  a  complaint  for  injuries  to  real  estate  fails  to  expressly 

allege  in  what  County  the  lar  d  liesisiuunuterial  where  the  complaint 
sets  up  as  a  cause  of  action  a  breach  of  an  agreement  contained  in  a 
former  judgment  betvv«en  the  same  parties  which  is  appropriately 
referred  to  in  the  complaint  and  set  out  in  the  answer  and  which 
shows  the  proper  County. 

Civil  action  tried  before  i'ohle,  J.,  ami  a  jury  at  Spring 
Term,  1897,  of  Bladen  Superior  Court,  to  recover  damages 
fnmi  the  defendant  resulting  to  ])laintifrs  land  from  the 
defendant's  failure  to  comply  with  a  consent  judgment 
rendered  in  an  action  between  the  same  parties  at  Fall 
Term,  LSSU,  of  Bladen  Superior  Court,  for  injuries  to  the 
real  estate  of  j)laintilfs.  The  judgment  referred  to  was  as 
follows: 

''This  cause  coming  on  to  be  heard,  by  consent  and  agree- 
ment of  parties,  it  is  agreed:  That  the  defendant  shall  pay 
to  the  plaintiff's  attorney,  C.  C.  Lyon,  one  hundred  dollars, 
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and  shall  pay  the  costs  of  this  action,  to  be  taxed  by  the 
Clerk;  and  shall  widen  or  deepen  the  ditch  on  the  north  side 
of  the  track  of  the  defendant  from  Tom  Daniel  Ridge  to 
Corcan  Branch  or  near  Wavnian  Creek,  and  shall  do  this 
ditching  within  a  reasonable  time — ^say  six  months.  And 
the  plaintiffs  agree  to  accei)t  the  same  in  full  payment,  sat- 
isfaction and  compromise  of  all  damages  they  have  sustained 
by  reason  of  the  construction  of  ditches  and  water  drains, 
and  all  damages  by  reason  of  changing  and  diverting  any 
water  from  its  natural  course,  and  all  damages  l)y  reason  of 
overflowing  plaintiffs'  land  named  in  complaint  with  water, 
and  all  damages  resulting  from  placing  an  embankment  on 
defendant's  track  across  branch  running  through  j)laintifrs' 
land,  and  of  all  damages  to  ])laintiffs'  land  by  overflow  of 
w^ater  from  all  sources. 

In  accordance  with  the  above  agi'eement,  and  by  consent 
of  parties,  it  is  adjudged:  That  the  plaintiffs  recover  of  the 
defendant  the  sum  of  one  hundred  dollars,  the  same  to  be 
paid  to  C.  C.  Lyon,  attorney  of  plaintiffs,  and  the  costs  of 
this  action,  to  be  taxed  by  the  Clerk." 

The  defendant  answered  alleging  that  they  had  comi)lied 
w^ith  the  judgment  which  was  set  out  in  full  in  the  answer. 
At  the  close  of  the  testimony  tlie  defendant  moved  (not  in 
writing)  to  remove  the  cause  from  Bladen  County  to 
Columbus  County  for  trial  for  the  reason  that  no  part  of  tlie 
land  injured,  as  shown  by  the  testimony,  lay  in  Bladen 
Count v  but  in  Columbus  County.  The  motion  was  over- 
ruled.  There  was  a  verdict  for  the  plaintiffs  for  $8()().()() 
and  from  the  judgment  thereon  the  defendant  appealed, 

Mr.  C.  C.  Lj/oUj  for  plaintiffs. 

Messj^s.  Mac  Ray  &  Day  and  /.  I).  Shaw,  for  defendants 
(appellants). 
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Clark,  J.:  Though  there  is  a  large  number  of  exceptions, 
they  are  not  numbered  as  required  by  Rule  27  and  noted 
on  the  margin  of  the  record  as  reciuired  by  Rule  21. 
Being  necessarily  a  part  of  the  **case  on  appeal'^  the  num- 
bering of  the  exceptions  and  marginal  references  tliereto 
should  be  printed.  It  is  a  great  convenience  on  the  argu- 
ment to  have  this,  especially  when,  as  in  this  case,  the 
exceptions  are  numerous.  The  attention  of  appellants  i§ 
called  to  what  was  said  on  this  subject  in  Al^'xander  v. 
Alexander,  120  N.  C,  472  (on  j)age  474)  and  to  the  penalty 
prescribed  by  Rule  20  for  failure  to  comply  with  the  Rule. 

Without  adverting  to  the  fact  that  this  is  an  action  for 
damages  resulting  from  breach  of  a  contract  (set  out  as  the 
basis  of  a  former  judgment)  to  do  certain  ditxjhing  on  the 
defendant's  own  land  and  not  directly  for  a  tort  for  "injuries  to 
real  estate,"  the  motion  for  a  change  of  venue  was  properly 
refused.  If  it  be  conceded  that  it  was  an  action  for  *4njuries 
to  realty,"  The  Code,  Section  190  (1),  an  error  as  to  the  venue 
is  not  as  formerly  a  defect  affecting  the  jurisdiction,  but  only 
ground  for  a  motion  to  remove,  which  was  waived,  since  the 
motion  was  neither  "made  in  writing"  nor  "before  the  time 
of  answering  exj)ired."  Code^  Section  195;  McMinn  v. 
Hawilfon,  11  N.  (\,  300;  Lafoon  v.  Shearin,  91  N.  (\,  370 
(which  was  an  action  of  ejectment);  Morgan  v.  Bank,  93 
N.  (\,  352;  Conntj/  Board  v.  State  Board,  10()  N.  C,  81; 
Barach  v.  Long,  117  N.  C,  509. 

There  is  no  force  in  defendant's  suggestion  that  the  com- 
plaint does  not  disclose  in  what  County  the  land  lies,  for  it 
alleges  as  the  cause  of  action  the  breach  of  the  agreement 
embraced  in  the  judgment,  referring  to  the  judgment  appro- 
priately, so  that  the  defendant,  by  examining  the  pleadings 
in  such  former  action,  would  have  had  notice  of  the  locus 
and,  indeed,  in  its  answer  the  defendant  sets  out  the  judgment 
and  contract  in  full  and  avers  it  has  fully  complied  there- 
with and  has  done  the  ditching  therein  recpiired.     Besides 
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if  tljere  had  been  any  doubt  as  to  the  locality,  the  defendant 
could  have  asked  for  a  bill  of  particulars  before  answering 
{Codey  Section  259;  Bryan  v.  Spivey,  106  N.  C,  95)  or  that 
the  pleading  be  made  more  specific.  Code,  Section  261; 
Fulps  V.  Mock,  108  N.  C,  601. 

There  are  many  other  exceptions,  but  they  are  without 
merit  and  need  not  be  discussed.  Though  not  abandoned, 
with  propriety  they  w^ere  neither  insisted  upon  nor  argued 
in  this  Court. 

No  error. 


J.  T.  PRUDEN  V.  A8HEB0R0  AND    MONTGOMERY    RAILROAD 

COMPANY. 

Contract — Accord   and   Satisfaction — Compromise — Attempted 

Alteration  of  Contract, 

The  acceptance,  by  telegram,  of  an  offer,  made  by  telegram,  to  pay  a  sum 
certain  in  full  settlement  of  a  claim  in  dispute,  followed  by  imme- 
diate payment  by  the  debtor  of  the  amount  which  was  retained  by 
the  creditor,  constitutes  a  contract,  by  way  of  compromise  in  full 
satisfaction  of  the  claim,  which  the  creditor  has  no  right  to  alter  by 
the  form  of  receipt  given  for  the  money. 

Civil  action  for  an  alleged  balance  due  on  contract  for 
work  done  by  plaintiff  for  defendant  tried  before  Coble,  J., 
and  a  jurj^  at  July  Term,  1897,  of  Randolph  Superior 
Court.  There  was  a  verdict  for  the  plaintiff  and  from  the 
judgment  thefeon  the  defendant  appealed.  The  facts  appear 
in  the  opinion. 

Mr.  J.  T.  Morehead,  for  plaintiff. 

Messrs.  Douglass  &  Holding,  for  defendant  (appellant). 

FuRCHES,  J.:  The  plaintiff  had  a  contract  with  defend- 
ant to  grade  its  road-bed  from  Star  to  Asheboro.     The  plain- 
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tiff  did  the  work  and  defendant  paid  plaintiff  thereon  the 
sum  of  $7,744.48,  leaving  an  admitted  balance  still  due  the 
plaintiff.  But  they  differed  as  to  this  amount,  as  the  plain- 
tiff contended  that  the  estimates  were  tobe  made  by  one 
rule,  and  the  defendant  contended  thev  were  to  be  made  bv 
another.  The  plaintiff  contended  that  the  work  of  grading 
amounted  to  $12,020.04,  and  tliat  the  amount  still  due  him 
was  the  difference  between  $12,f)20.()4  and  $7,744.48;  while 
the  defendant  contended  that  the  whole  work  done  bv  the 
plaintiff  did  not  amount  to  so  much  as  the  i)laintiff  claimed. 
The  [)artie»  finding  that  they  could  not  agree  upon  the 
amount  still  due,  terms  of  compromise  were  discussed,  and 
the  plaintiff  ofifered  to  take  $3,000  in  payment  for  what  was 
still  due.  But  the  defendant  declined  this  j)ro])osition,  and 
the  plaintiff  left  without  any  terms  being  agreed  upon. 

After  plaintiff  had  left,  the  defendant  caused  the  fol- 
lowing telegram  to  be  sent  to  the  j)laintiff:  *Sl.  T.  Pruden, 
( 'are  No.  7,  cd.— A.  F.  Page  feels  that  he  has  conceded 
enough  in  settlement  with  you,  but  in  order  to  settle  the 
matter  and  avoid  any  further  trouble  on  our  part,  we  hereby 
agree  to  your  proi)osition  paying  you  a  balance  of  $3,000  in 
full  for  balance  due.  Answer  if  satisfactory.*'  (Signed 
P\ige  Lumber  C'ompany).  To  which  plaintiff  replied  by 
telegram  as  follows:  "Page  Lumber  Co. — Message  received. 
Send  checks  to  Ashboro.'*  (Signed  J.  T.  Pruden.)  In  reply 
to  this,  defendant  sent  the  following  telegram  to  J.  T. 
Pruden:  "Please  sav  bv  wire  if  checks  for  $3,000  will  be 
received  by  you  as  payment  in  full."  (Signed  Page  Lum- 
ber Company.)  On  the  back  of  this  telegram  the  following 
endorsement,  admitted  to  be  genuine,  and  made  by  J.  T. 
Pruden,  when  he  answered  the  telegram  "Ans." — "That 
was  what  I  meant."  (Signed)  J.  T.  P."  The  telegram 
itself  was  as  follows:  "P.  L.  C'o. — "Ans. — That  was  my  prop-* 
osition,  send  checks  and  receipt  shall  follow."     (Signed  J. 


N.  C]  SEPTEMBER  TERM,  1897.  511 

pRUDEN  V.  Railroad  Company. 

T.  Pruden).  Defendant  uj)on  the  receipt  of  this  last 
telegram  sent  plaintiff  checks  amounting  to  three  thousand 
dollare  accom])anied  by  the  following  receipt  for  the  plain- 
tiff to  sign  and  return:  *'Al)erdeen,  N.  (\,  Se])t.  19,1896. 
$3,000.  Received  of  Robert  N.  Page,  treasurer,  his  check  No. 
2340  on  Connnercial  &  Farmer's  Bank,  Raleigh,  N.  C,  for 
$700;  check  of  A.  F.  Page  on  Commercial  &  Farmer's  Bank, 
Raleigh,  N.  (\,  for  $1,000;  and  R.  N.  Page,  treasurer,  check 
dated  September  29,  on  the  same  bank  payable  to  A.  Leazer, 
Superintendent  for  $1300,  a  total  of  three  thousand  dollars 
in  full  payment  for  grading  the  Ashboro  &  Montgomery 
Railroad  from  Ashboro  to  Star."  To  this  receipt  the  plain- 
tiff* added  the  following:  ''And  for  all  otlier  services  ren- 
dered by  me  to  said  Company — said  sum  being  a  balance 
uj)on  a  settlement  made  uj)on  th(^  basis  of  a  final  estimate, 
made  by  the  engineer  of  said  company,  of  the  entire  work 
done  by  me  on  said  road,  which  is  as  follows — 114,000 
cubic  vards  earth  (S80.S7.i — 100  cubic  vards  of  solid  rock, 
and  for  extra  work  $80.70."     (Signed)  J.  T.  Pruden. 

The  plaintiff  retained  the  checks  amounting  to  $8,000 
but  signed  and  returned  the  receipt  to  the  defendant  in  this 
altered  condition. 

The  plaintiff's  [)roj)osition  to  take  $3,000,  at  their  first 
meeting  by  way  of  comproTnise,  was  not  accei)te(l  l)v  defend- 
ant, and  therefore  failed,  (hrr/oryy.  Ihillock,  120  N.  C,  200. 
But  defendant  afterwards  ])y  telegram  j)ro])osed  to  accept 
the  plaintiff's  terms,  and  to  pay  him  $3,000  by  way  of  com- 
promise in  full  satisfaction  of  plaintiffs  claim.  This  l)ropo- 
sition  the  plaintiff  acce])ted,  and  defendant  at  once  sent 
plaintiff  $3,000  as  directed  by  plaintiff  in  his  telegram  of 
acceptance.  This  proj)osition  of  defendant  to  pay  $3,000  in 
full  of  plaintiff's  claim,  and  the  acce])tance  of  the  same  by 
the  ])laintiff,  was  a  contract,  and  the  plaintitt'  had  no  right 
to  alter  or  change  it.     He  could  not  accept  the  payment 
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and  change  the  terms  upon  which  the  defendant  paid  it. 
Long  V.  Miller,  93  N.  C,  233.  The  plaintiff,  liaving  agreed 
to  take  $3,000  by  way  of  compromise  in  full  satisfaction  of 
his  claim  and  haying  been  paid  that  amount  by  defendant, 
cannot  maintain  this  action.     Code,  Section  574. 

There  are  many  other  exceptions  presented  by  the  record, 
involving  the  introduction  and  exclusion  of  evidence,  and 
also  as  to  the  charge  of  the  ( burt,  but  none  of  these  bear 
upon  or  in  any  way  affect  the  exception  we  have  discussed 
in  this  opinion.  And,  as  the  exception  we  have  discussed 
is  decisive  of  the  case,  we  have  not  considered  the  others. 

Error. 


IHEDEI.L  WIIXIAM8  v.  SOUTHEHN  RAILWAY  COMPANY. 

Parent  and  Child — Injury  to  Child — Action  by  Par n\t  for  Loss 

of  Services. 

Where  a  minor  son  of  plaintiff  was  employed  by  defendant  without  the 
knowledge  or  consent  of  the  father  and  was  injured  while  so  em- 
ployed, but  the  injury  was  not  due  to  the  employer's  negligence; 
Hi  III,  that  th(  re  can  be  no  recovery  by  the  father  for  loss  of  services 
after  and  in  consequence  of  the  injury. 

Civil  action  tried  at  Fall  Term,  1897,  of  Surry  Superior 
Court  before  Starbuck,  J.,  and  a  jury. 

The  following  are  the  agreed  facts:  ^*That  one  W.  W. 
*  Rister,  agent  of  the  defendant,  employed  John  Williams, 
the  son  of  plaintiff;  that  John  Williams  was  at  that  time  19 
years  old;  that  he  so  told  Rister  at  the  time  of  the  employ- 
ment,  also  at  the  same  time  told  Rister  that  his  father  con- 
sented to  his  working  for  himself;  that  the  father  did  not 
know  of  tlie  employment  of  John  Williams  by  the  defend- 
ant; that  John  Williams  was  afterwards  injured  while  in  the 
employment  of  defendant,  and  while  working  on  a  bridge 


N.  C]  SEPTEMBER  TERM,  1897.  513 


Williams   v.  Railway   Company. 


on  defondant/s  road,  but  without  any  negligence  on  the 
part  of  defendant  or  its  servants  at  the  time  of  this 
injury.  The  chiini  of  pkiintitF  is  for  damages  for  loss  of 
services  after  and  in  consequence  of  tlie  injury  on  the 
bridge.  If  the  Court  is  of  opinion  on  these  facts  that  {)lain- 
tiff  is  entitled  to  recover,  it  is  agreed  that  judgment  be 
rendered  for  the  plaintiff  for  $40;  otherwise,  that  the  action 
be  dismissed." 

The  Court,  being  of  the  opinion  that,  on  the  facts  agreed, 
the  })laintiti'was  not  entitled  to  recover,  ordered  and  adjudged 
that  plaintiff  take  nothing,  nnd  defendant  go  without  day, 
etc.     Plaintiff  appealed. 

Mr.  Virgil  E.  Ilolcotnbe,  for  plaintiff  (appellant). 
Messrs.  (Uenn  &  Mtmlj/,  for  defendant. 

Clark,  J.:  The  defendant  em])l(>yed  the  minor  son  of 
the  plaintiff.  The  son  told  the  defendant's  representatives 
that  his  father  consented  to  his  working  for  himself,  but  in 
fact  his  father  did  not  know  of  the  defendant's  employing 
his  son;  and  the  latter  was  injured  wliile  in  the  defendant's 
service,  but,  it  is  admitted,  without  any  negligence  on  the 
part  of  the  defendant  or  of  its  servants.  The  ])hiintiif  sues 
for  loss  of  services  after  and  in  conse(juence  of  the  injury. 
For  the  services  the  son  had  rendered,  compensation  be- 
longed to  the  father;  but,  as  the  loss  of  further  s(,'rvices  was 
caused  hy  an  injury  which  was  not  caused  by  the  fault  of 
the  defendant,  it  cannot  be  held  liable  for  such  loss. 

No  error. 
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MORGANTON    MANUFACTURING  COMPANY  v.  OHIO  RIVER  & 

CHARLESTON    RAILWAY   COMPANY. 

Action    for    Damages — Bill   of    Lading — Datnagcd     Goods — 

Liability  of  Carrier. 

1.  A  bill  of  lading  is  botli  a  contract  and  receipt;  as  a  contract  to  carry  and 

deliver  the  goods  upon  the  t<?rms  and  conditions  specified  in  the  in- 
strument, it  cannot  be  explained  by  parol  testimony  so  as  to  alter  its 
legal  efTect,  in  the  absence  of  fraud  or  mistake,  but  as  a  receipt  or 
acknowledgment  of  the  quantity,  character  or  condition  of  the 
articles,  it  may  be  explained,  varied  or  contradicted  like  any  other 
receipt. 

2.  Among  connecting  lines  of  common  carriers,   that  one  in  whose  hands 

goods  arc  found  damaged  is  presumed  to  have  caused  the  damage 
and  the  burden  is  upon  it  to  rebut  the  presumption. 

8.  When  a  box  of  goods  is  shipped  over  connecting  lines  and  the  terminal 
line  receives  the  box  in  apparently  good  condition  and  marks  the 
bill  of  lading  "O.  K."  and  the  goods  are  found  to  be  damaged  at  the 
end  of  the  line,  a  rebuttable  presumption  is  rai.sed  that  the  damages 
occurred  on  that  line. 

4.  If  the  condition  of  the  contents  of  a  box  is  unknown  U)  a  railroad  which 
.   receives  it  f(»r  transportation  over  its  line,  a  failure  to  guard  against 
liability  for  the  condition  of  such  g(M)ds  by  examination  or  stipula- 
tion is  negligence. 

C'lviL  ACTION  for  damages  tried  before  Greene,  J.,  and  a 
jur\'  at  Fall  Term,  1897,  of  McDowell  Superior  Court  on 
apj)eal  from  a  judgment  of  a  Justice  of  the  Peace.  The 
facts  are  stated  in  the  opinion  of  Chief  Justice  Faircloth. 
The  instructions  i)raved  for  bv  the  defendant  on  the  trial 
and  referred  to  in  the  opinion  as  having  been  properly  re- 
fused, were  as  follows: 

**1.  When  the  testimony  is  direct,  leaving  nothing  to  in- 
ference, and,  if  believed,  is  the  same  thing  as  the  fact  sought 
to  be  proved,  it  becomes  a  cpiestion  for  the  jury;  but  when 
the  evidence  offered  by  the  {)laintiff  is  circumstantial,  or  the 
evidence  offered  by  the  defendant  tends  to  explain  it,  or  rebut 
the  inferences  sought  to  be  drawn  fpom  if,  as  in  this  case, 
then  it  is  a  question  for  the  Court.'' 
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**2.  The  plaintiff"  seeks  to  recover  judgment  against  the 
defendant  company  for  itnS  negligence  in  transporting  this 
box  of  glass,  and  relied  upon  the  fact  that  the  goods  arrived 
at  their  destination  on  the  car  of  the  defendant,  in  a  broken 
condition,  oi*  was  so  broken  when  oi>ened  and  examined  at 
its  warehouse.  The  law  infers  that  they  were  damaged  by 
its  negligence;  and  nothii^g  more  appearing,  the  {daintiff^ 
would  be  entitled  to  recovery.  The  defendant,  however, 
rej)lies  by  introducing  testimony  to  rebut  this  inference  or 
presumjition  of  law;  and  whether  the  presumption  is  rebut- 
ted by  the  evidence  is  a  (juestion  for  the  Court;  and  I  hold 
that  this  inference  or  presumption  of  the  law  is  rebutted  by 
the  defendant's  testimonv,  if  vou  believe  the  evidence  of  the 
defendant's  witnesses;  and  no  evidence  being  introduced 
but  the  plaintiffs  to  show  a  negligent  breaking,  you  should 
render  a  verdict  for  the  defendant." 

'  *S3.  A  carrier  is  not  required  to  examine  contents  of  a 
package,  if  from  outside  appearances  it  is  in  good  order. 
They  have  a  right  to  assume  that  it  is  in  good  order;  and  if 
they  receive  it  as  in  good  order,  from  external  apj)€^arances, 
although  the  contents  are  afterwards  found,  upon  examina- 
tion, to  be  in  bad  order,  the  railroad  company  will  not  ])e 
held  liable,  unless  the  goo<ls  were  damaged  by  its  negli- 
gence." 

"4.  It  was  not  negligence  in  the  defendant  comj)any  to 
receive  this  freight  from  a  connecting  carrier,  or  even  mark- 
ing it  all  right!  *0.  K.,'  or  in  good  order,  if  the  defect  is  a 
latent  defect,  and  could  not  be  detected  from  inspection  of 
the  outside.  Nor  is  the  defendant  company  liable  by  check- 
ing the  goods  as   ^0.  K.,'   or  even  in  good  order." 

Mes.9r8.  S.  J.  Ervin  and  E.  J.  Justice,  for  plaintiff". 
Mr.  P.  J.  Sinclair^  for  defendant  (appellant). 

Faircloth,  C.  J.:     A  box  of  plate  glass  was  shipped  from 
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New  York  City  to  Marion,  M.  C.  The  Pennsvlvania  Rail- 
road  Company,  the  initial  carrier,  received  and  transferred 
the  case  to  the  Norfolk  &  Western  Road  at  Hagerstown. 
Then  the  car  containing  the  box  was  transferred  at  Roanoke 
to  the  Cape  Fear  &  Yadkin  Valley  road  and  by  them  brought 
to  the  Seaboard  Air  Line  Road  at  Sanford  with  the  seal  of 
the  latter  on  the  car  at  Shelby,  N.  C.  At  that  place  the 
agent  of  the  defendant  broke  the  seal  and  checked  off  the 
contents  of  the  car  on  the  wav  bill  and  examined  the  box 
and  found  it  in  apparent  good  order.  He  siud  in  liis  testi- 
mony that  there  were  no  marks  of  rough  usage  on  the  out- 
side of  the  box — that  he  took  a  copy  of  the  way  bill  and 
delivered  it  to  the  defendant's  conductor,  who  carried  the 
car  and  coi)y  of  the  way  bill  to  Marion  and  that  he  (the 
agent)  marked  tlie  way-bill  ().  K.;  also  that  he  did  not 
examine  the  contents  of  the  box  and  that  his  company  did 
not  retjuire  him  to  give  a  receipt  for  freight  transferred  to 
defendant  from  connecting  lines.  The  defendant's  agent  at 
Marion  testified  that  he  received  the  box  and  that  the  glass 
was  not  damaged  in  taking  it  off  the  car,  nor  while  it  was  in 
the  depot  at  Marion;  that  ten  days  thereafter  he  and  plain- 
tiffs agent  opened  the  box  and  found  the  glass  badly  dam- 
aged. A  contractor  and  builder  examined  the  box  and  said 
it  must  have  fallen  and  struck  something  hard,  causing  the 
break  in  the  glass. 

The  agent  of  the  first  carrier  at  New  York,  sent  a  bill  of 
lading  with  the  package,  stamped  on  its  face  ^'Released" 
and  gave  a  receipt  for  the  box  *4n  ap])arent  good  order  (con- 
tents and  condition  of  contents  unknown)  to  be  transported 
to  and  delivered  at  tlie  regular  freight  station  of  the  com- 
pany at subject  to  all  the  conditions*'  &c.,  among 

which  were  these  words  "No  carrier  shall  be  liable  for  loss 
or  damage  not  occurring  on  its  own  road  or  its  portion  of 
the  through  route,"  <fec.  This  action  is  against  the  terminal 
carrier. 
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The  defendant  contends  that  it  is  not  liable  unless  it  be 
shown  that  the  damage  occurred  on  its  line  and  that  there 
is  no  evidence  that  that  was  so. 

We  understand  "released*'  to  mean  exemption  from  the 
common  law  liability  as  an  insurer.  It  seems  to  be  agreed 
that  O.  K.  means  all  right  or  in  good  condition.  Baxter  v. 
Ellis,  111  N.  C,  124.  It  must  be  admitted  that  the  present 
system  of  rapid  transit,  consisting  of  through  lines,  connect- 
ing lines,  associated  lines  and  the  like,  makes  it  difficult  in 
some  cases  to  locate  the  line  on  which  the  damage  occurs, 
and  it  would  seem  i)racticable  for  the  interested  line  to 
make  some  arrangement  for  their  own  benefit  and  the  public 
convenience  by  prorating  the  freight  charges  and  also  the 
damages,  when  they  cannot  be  located,  and  thereby  avoid 
the  inconvenience  of  actual  inspection  at  every  transfer, 
which  would  not  be  only  inconvenient  and  cause  much 
delay  but  serious  loss  to  the  consignee. 

This  case  illustrates  the  difficulty.  The  glass  being  very 
thick  could  not  have  been  broken  without  a  severe  jar,  and 
looking  at  the  evidence  it  is  scarcely  j)ossible  to  see  where  or 
how  it  occurred. 

The  case  does  not  fall  within  the  principle  of  Rocky  Mount 
Mills  V.  liailroad,  119  N.  C,  603,  where  it  was  held  that 
the  associated  companies  were  partners,  and  each  one  liable 
for  the  negligence  of  either  of  the  other  lines.  We  are  not 
required  to  discuss  the  liability  of  the  other  lines  which 
handled  the  i)ackage  of  glass.  The  first  discovery  of  damage 
"was  when  the  goods  were  at  the  terminal  point  of  the  de- 
fendant's line. 

A  bill  of  lading  is  something  more  than  a  simple  receipt. 
It  is  a  receipt  and  a  contract.  As  a  contract,  in  which  the 
carrier  agrees  to  transj)ort  and  deliver  the  goods  to  the  con- 
signee upon  the  terms  and  conditions  specified  in  the  instiTi- 
ment,   it  is  a  merger  of  prior  an<l  contemporaneous  agree- 
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ments  of  the  parties,  and,  being  in  writing,  cannot  be  ex- 
plained by  parol  evidence,  and  thereby  change  its  legal 
import,  in  the  absence  of  fraud  or  mistake.  It  also,  by  the 
terms  of  the  writing,  as  in  tliis  case,  excludes  the  common 
law  liability  of  the  carrier,  because  it  is  a  special  contract 
governed  by  its  owmi  limitations.  The  bill,  as*  a  receipt,  is 
an  acknowledgment  of  the  quantity,  character  and  condi- 
tion'of  the  articles  delivered  and  received,  and  as  such  may 
be  explained,  varied  or  contradicted  like  other  receipts. 
This  exemption  from  the  common  law  liability  may  be 
enforced,  if  it  be  reasonable  and  does  not  involve  exemption 
from  negligence.  Ray^s  Negligence  of  Imposed  Duties, 
p.  93,  94  and  95;  Pollard  v.  Vinton,  105  l^,  S.,  7;  Elliott  on 
Railroads,  Section  1415. 

The  defendant's  agent  having  received  the  box  apparently 
in  good  condition  and  marked  the  bill  of  lading  *'0.  K," 
was  an  adoption  of  the  terms  and  conditions  specified  in 
w-riting  by  the  initial  carrier,  and  these  facts  raise  a  rebut- 
table presumption  that  the  damage  occurred  thereafter. 
The  defendant  endeavored  to  meet  and  overcome  this  pre- 
sumption with  evidence,  and  went  to  the  jury  with  his  evi- 
dence. The  Court  cliarged  the  jury  that  among  connecting 
lines  the  carrier,  in  whose  hands  the  property  is  found  dam- 
aged, is  presumed  to  have  caused  the  damage  and  that  the 
burden  is  upon  the  defendant  to  rebut  this  presumption  and 
satisfy  the  jury  that  the  glass  was  not  damaged  in  its  posses- 
sion. In  res})onse  to  the  in(juiry  of  the  jury,  the  Court 
charged  them  that,  if  the  condition  of  the  contents  was 
unknown  to  the  defendant,  Hability  could  have  been  guarded 
against  by  examination  or  stipulation,  and  that  failure  to 
do  so  was  negligence.  This  we  think  was  correct  according 
to  the  authorities  and  the  facts. 

The  instructions  asked  for  bv  defendant  were  not  suited 
to  the  facts,  and  ignored  the  presumption  just  pointed  out, 
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and  were  properly  refused.  It  has  been  held  that  the  stipu- 
lation above  stated  is  a  reasonable  one  and  consistent  with 
public  policy.  Phifer  v.  Railroad,  89  N.  C,  311.  It  has 
also  been  held  by  this  Court  that,  if  the  contents  and  tlieir 
condition  be  unknown,  liability  may  l>e  avoided  by  exami- 
nation or  by  a  stipulation,  and  that  it  is  negligence  in  a 
receiving  line  not  to  observe  these  precautions.  Dixon  v. 
Railroad,  74  N.  C,  538. 

Affirmed. 


J.  H.  EVERETT  v.  RECEIVERS  OF  RICHMOND  and  DANVILLE 

RAILROAD  COMPANY. 

Action  for  Damages — Trial — Imtri(dions — Weight  of  Evidence 
— Ra ilroads — Negligence — Frightening  Horses —  Wa^itonn^s. 

1.  Where,  in  the  trial  of  an  action,  the  plaintiff  has  produced  some,  or  more 

than  a  scintilla  of,  evidence  in  support  of  his  contention,  or  there  is 
conflicting  evidence,  it  is  the  province  of  the  jury  to  determine  its 
weight  and  it  would  be  improper  to  instruct  the  jury  that  if  they 
believe  the  evidence  the  plaintiff  cannot  recover. 

2.  It  is  not  error  to  charge  that  plaintiff  cannot  recover  unless  a  locomotive 

engineer  blew  a  whistle  negligently,   wantonly  or  maliciously,  for 

« 

the  purpose  of  frightening  plaintiff's  horses,  inasmuch  as  the  word 
"negligently"  is  used  in  such  a  connection  as  to  clearly  import  such 
a  degree  of  negligence  as  would  be  nearly  akin  to  wantonness  or 
malice. 

8.  An  act  is  wantonly  done  when  it  is  needless  for  any  rightful  purpose 
and  manifests  a  reckless  indifference  to  the  rights  and  interests  of 
another. 

Action  for  damages  for  the  killing  of  the  horses  of  plain- 
tiff through  the  negligence  and  wanton  conduct  of  defend- 
ants as  Receivers  of  the  Richmond  and  Danville  Railroad 
Company,  tried  before  Bryan,  J.,  and  a  jury,  at  Fall  Term, 
1896,  of  Swain  Superior  Court.     There  was  a  verdict  for 
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the  j)lainti(f  and  dofendants  appealed.     The  facts  appear  in 
the  oj)iiiion  of  the  Court. 

Mr.  T.  n.  OM,  for  i)laintitf. 

Messrs.  F.  H.  Bushec,  A.  B.  Andrews,  Jr.,  G.  F.  Bason,  for 
defendant  (a})pellant). 

l)ou(}LAs,  J.:  Tins  is  an  action  for  damages  for  alleged 
injury  sustained  hy  killing  horses  of  plaintiff  alleged  to 
have  heen  friij:htened  1)V  unusual  and  unnecessiirv  noise 
made  l)v  the  engineer's  sounding  the  whistle.  The  liorses 
became  unmanageable,  plunged  into  the  river  and  were 
drowned.  The  carriage  was  damaged  and  the  harness 
ruined.  The  usual  issues  were  submitted,  and  found  for  the 
])laintiff.  The  only  exceptions  aj)pear  to  the  charge  as 
given  and  the  failure  to  charge  as  recjuested  by  defendant, 
as  follows: 

"At  the  close  of  the  evidence  the  defendant  requested  the 
Court  in  writing  to  give  the  following  special  instructions: 

1.  if  the  jury  believes  the  evidence  the  plaintiff  is  not 
entitled  to  recover,  and  the  answer  to  the  first  issue  should 
be  '^\o." 

This  instruction  was  refused,  and  the  defendant  excepted. 

2.  V'nless  the  jury  l)elieves  that  the  person  who  blew  the 
whistle  blew  it  wantonly  or  maliciously,  for  the  jmrpose  of 
friglitcning  the  liorses,  the  plaintiff  is  not  entitled  to  recover, 
and  the  answer  to  the  first  issue  should  be  "No." 

The  Court  modified  this  instruction  by  inserting  the  word 
"negligently"  between  the  words  "it"  and  "wantonly,"  and 
to  this  modification  defendant  excepted. 

3.  If  the  jury  believe  that  the  })erson  who  blew  the  whis- 
tle saw  the  team  and  saw  that  it  was  frightened,  or  knew 
that  it  was  in  danger  of  being  frightened,  still  it  was  liis 
right  and  his  duty  to  blow  the  signal  for  the  station,  and 
unless  he  blew  it  in  an  unusual  manner,  or  when  it  was  not 
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necessary,  or  for  the  i)ufi)ose  of  frightening  the  horses,  the 
answer  to  the  first  issue  shoul<l  he  "No." 

This  instruction  was  given. 

The  Court  charged  the  jury  as  follows: 

A  railroad  company  is  not  liahle  when  an  injury  results 
from  liorses  heing  frightened  hy  the  noises  or  appearance  of 
the  train,  when  due  and  i)roper  care  in  the  management  of 
the  train  is  used.  If  the  engineer  wantonly  and  maliciously 
made  urmecessary  noise  for  the  purpose  of  scaring  the 
horses,  and  therehy  the  injury  was  hrought  ahout  in  the  loss 
of  the  horses,  defendant  would  he  liahle. 

Negligence  is  the  failure  to  ohserve,  for  the  protection  of 
the  interests  of  anoth(»r  person,  that  degree  of  care,  precau- 
tion and  vigilance  which  the  circnmstances  justly  demand, 
wherehy  such  oth(^r  ]>erson  sutiers  injury. 

(a).  An  act  is  wantonly  done,  when  it  is  needless  for  any 
rightful  i)urj)ose  and  manifests  a  reckless  indifference  to  the 
rights  and  interests  of  another. 

Krrepiio)L — (b).  And  to  so  nuich  of  the  charge  as  is 
between  (a)  and  (1))  defendant  except e<l. 

Maliciously  done  means  an  act  done  with  a  desire  or  pur- 
pose to  injure.  A  railroad  is  not  liable  for  blowing  whistle 
and  ringing  bell,  while  exercising  this  right  in  a  lawful  and 
reasonable  manner,  for  injuries  occasioned  by  horses,  when 
driven  uj)on  the  highway,  taking  fright  at  such  noises. 

Taking  the  charge  as  a  whole,  we  see  no  substantial  error. 
The  first  instruction  asked  could  not  properly  have  been 
given  in  view  of  the  conflicting  evidence.  To  do  so,  the 
Court  would  be  compelled  to  pass  upon  the  weight  of  the 
evidence,  which  is  a  (piestion  exclusively  for  the  jury,  as 
there  was  certainlv  more  than  a  mere  scintilla.  Hardison 
V.  Railroad,  120  N.  C.,  492;  Sprnill  v.  Insurance  Co,,  Ibid, 
141,  and  cases  therein  cited. 

121— G6 
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The  second  exception  is  to  the  insertion  of  the  word  *'neg- 
ligently**  before  the  word  "wantonly"  in  the  second  prayer. 
There  are  so  many  degrees  of  negligence  that  the  word  used 
disjunctively  without  further  explanation  might  mislead  the 
jury,  but  taken  in  connection  with  the  remainder  of  the 
charge  it  seems  sufficiently  clear  U)  us,  and  was  doubtless  so 
to  the  jury,  that  the  Court  intended  such  a  degree  of  gross 
negligence  as  would  be  nearly  akin  to  wantonnevss  or  malice. 
In  Tilleit  v.  Railroaff,  115  N.  V.,  662;  Morgan  v.  Railroad, 
98  N.  C.  247,  and  Dost^r  v.  Street  liaUway,  117  N.  C,  651, 
all  cited  and  relied  on  by  defendant's  counsel,  the  w(5rd 
''negligence"  is  used  as  the  proper  term,  leaving  it  to  the 
Court  to  instruct  the  jury  as  to  what  would  be  negligence 
under  the  circumstances  of  each  case. 

We  see  no  merit  in  the  defendant's  third  exception,  as 
the  part,  of  the  charge  to  which  the  excei)tion  is  taken  is 
substantially  adoi)ted  from  the  case  of  State  v.  Rrigman^  94 
N.  C.,  888,  and  the  cases  therein  cited.  ''The  illegal  act  is 
wanton,  when  it  is  needless  for  any  rightful  purpose,  with- 
out adet^uate  legal  j)rov()cation,  and  manifests  a  reckless  in- 
difference to  the  interests  and  rights  of  others."  State  v. 
Rrigman,  sujn-a.  "Wantonness  is  action  without  regard  to 
the  rights  of  others."  Welch  v.  Dtmnul,  3(5  Conn.,  182. 
"Wantonly  means  not  having  a  reasonable  cause."  Clark 
v.  Haggins,  103  E.  C-.  L.  Report,  543. 

As  the  issues  were  found  by  the  jury  on  c()m{)etent  evi- 
dence and  under  proper  instructions,  the  judgment  is 
affirmed. 

Affirmed. 
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MK8   C.  JAMES,  Administratrix  of  W.  A'  James  v.  WESTERN  NORTH 

CAROLINA   RAILROAD   COMPANY. 

Action  Jot  Damages — Railroad — Corporation — Sale  of  Railroad 
Under  Second  Mortgage — Continued   Liability  of  Railroad 
for  Torts — Purchaser — New  Corporation — Section   697  and 
698  of  The  Code. 

1.  A  m(»rtgagor  in  possession  of  the  mortgaged  property  with  the  consent 

of  the  mortgagee,  after  the  day  of  payment  has  passed,  is  the  owner 
of  equity  of  redemption  only  but  is  liable  for  damages  done  to  others 
in  the  use  and  enjoyment  of  the  property. 

2.  A  purciiaser  at  a  sale  of  property  under  a  second  mortgage  subject  to  a 

first  mortgage  acquires  only  the  equity  of  redemption  but  the 
mortgagor  is  not  released  from  liability  for  •  lie  debt  secured  by  the 
latter. 
8.  The  sale  of  the  Western  North  Carolina  Railroad  under  a  second  mort- 
gage and  a  conveyance  thereunder  subject  to  the  first  mortgage 
upon  its  fianchise  and  corporate  property  did  not  extinguish  the 
corporate  existence  of  the  Company  nor  release  it  from  liability 
to  the  public  for  the  manner  in  which  it  is  operated. 

4.  The  sale  and  conveyance  of  the  property  «nd  franchises  of  the  Western 
North  Carolina  i Railroad  Company  made  by  a  special  Master  to  the 
Southern  Railway  Co.,  a  foreign  corporation,  under  a  decree  of  fore- 
closure of  a  second  morigage,  subject  to  an  existing  first  mortgage, 
did  not  ipHo  facto,  under  Sections  097  and  098  of  The  Code  make  the 
purchaser  a  domestic  corporation,  nor  did  such  sale  and  purchase 
make  the  Western  North  Carolina  Hailroad  an  integral  part  of  the 
Southern   Railway  corporation. 

f».  In  order  that  the  snle  of  the  franchise  and  property  of  a  corporation 
under  mortgage  shall  have  the  elTeit  of  a  dissolution  of  such  corpor- 
ation as  provided  in  Section  097  of  TJni  Code,  another  corporation 
must  be  provided,  as  contemplated  in  Section  1930  of  The  Code,  to 
take  its  place,  and  assume  and  discharge  the  obligations*  to  the  public 
growing  out  of  the  grant  of  the  franchise,  and  until  that  is  done  the 
old  corporation  continues  to  exist  and  when  it  is  done  the  new 
corporation  will  be  a  domestic  corporation. 

6.  It  was  neither  the  purpose  nor  effect  of  Section8097  and  698  of  The  Code 

to  create  a  foreign  coporation  in  this  State. 

7.  The  effect  of  the  sale  of  the  Western  North  Carolina  Railroad  Company 

franchises  and  property  under  a  second  mortgage,  subject  to  a  first 
mortgage  which  was  assufned  by  the  purchaser,  was  to  place  the 
purchaser  (the  Southern  Railway  (  ompany)   in  the  place  of  the 
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mortgagor  in  its  relation  to  tlie  trustee  of  the  first  mortgage,  with 
the  right  to  run  and  operate  the  road  as  agent  of  the  mortgagor, 
but  tJie  old  corporation  was  not  extinguished  but  is  still  in  existence 
and  liable  for  damages  caused  by  the  »///^administration  of  its  agent 
which  liability  can  be  enforced  against  the  property'  which  it  allows 
the  "Southern,"  t^)  use 

Action  for  damages  for  the  negligent  killing  of  plaintiff's 
intestate,  tried  befoi-e  Starbuck,  J.,  and  a  jury  at  May  Term, 
1897,  of  Rowan  Superior  Court.  The  facts  are  stated  in  the 
opinion.  There  was  a  verdict  for  the  plaintiff  for  $15,000 
but  from  the  ruling  of  his  Honor  that  the  defendant  was 
not  liable  thereon  plaintiff  ai)pealed. 

Messrs.  L.  S.  Overman^  A.  C.  Avery  and  Long  &  Long^  for 
plaintiff  (api)ellant). 

Messrs.  Charles  Priee^  G.  F.  Bason  and  F.  H.  Busbee^  for 
defendant. 

FuRi^HEs,  J.:  The  Legislature  of  North  Carolina  in  1855 
passed  an  Act,  known  as  the  charter  of  the  "Western  North 
Carolina  Railroad."  Under  this  charter  a  company  was 
formed  and  organized,  known  as  The  Western  North 
Carolina  Railroad  Company.  This  Company  located  and 
constructed  a  Railroad  from  Salisbury  in  the  County  of 
Rowan  to  Paint  Rock,  in  the  County  of  Madison,  and  also 
from  Asheyille  in  Buncombe  County  to  Murphy  in  Cherokee 
County.  This  road  was  known  and  operated  as  The  Western 
North  Carolina  Railroad  from  the  date  of  its  construction 
until  April,  18<S4,  when  The  Western  North  Carolina  Rail- 
road Company  leased  the  same  to  a  corporation  known  as 
the  ''Richmond  &  Danville  Railroad  Company"  for  the  term 
of  ninety-nine  years.  Upon  the  execution  of  this  lease,  this 
last  named  Company  went  into  possession  and  control  of 
said  road,  and  ran  and  operated  the  same  until  1894.  On 
the  first  day  of  September,  1884,  the  "Western  North 
Carolina  Railroad  Company"  executed  a  mortgage  to  "The 
Central  Trust  Company  of  New  York"  in  which  it  conveyed 
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all  it«  proi)erty  of  every  kind,  including  its  franchise,  which 
mortgage  is  not  yet  due.  And  on  the  second  day  of  Sej)tein- 
ber,  the  said  Western  North  Carolina  Railroad  Company 
made  and  executed  a  second  mortgage  to  said  Central  Trust 
Company,  and  again  conveyed  all  its  property  of  every  kind, 
including  its  franchise,  but  subject  to  the  first  mortgage 
mentioned  and  the  payment  of  the  bonds  therein  secured. 

The  bonds  secured  by  this  second  mortgage  being  due 
and  not  being  paid.  The  Central  Trust  Company  brought 
suit  in  the  Circuit  Court  for  the  Western  District  of  North 
Carolina  for  a  foreclosure  and  sale  under  the  second  mort- 
gage. Under  the  jn'oceedings  in  tliis  suit  a  decree  of  fore- 
closure was  had,  subject  to  the  lieu  of  the  first  mortgage 
which  had  not  been  satisfied,  an  order  of  sale  was  made,  a 
special  master  appointed  to  make  the  sale,  which  he  did  in 
August  1894,  when  the  ^'Southern  Railway  Company,'*  a 
corporation  organized  and  existing  under  the  laws  of  the 
State  of  Virginia,  became  the  last  and  highest  bidder.  This 
sale  was  duly  reported  to  said  Court  and  confirmed;  the  said 
Southern  Railway  Company  declared  to  be  the  purchaser; 
and  the  special  master  was  directed  to  make  a  deed  to  the 
purchaser,  the  Southern  Railway  Company,  conveying  to  it 
all  the  property  of  every  description,  including  the  franchise 
of  the  Western  North  Carolina  Railroad  Comj)any  subject  to 
the  lien  of  the  first  mortgage,  which  he  did  on  the  22n<l  of 
August  1894.  And  the  said  Soutliern  Railway  Company 
at  once  went  into  possession  and  control  of  the  said  Western 
North  Carolina  Railroad  property,  and  has  been  running 
and  operating  the  same  ever  since  under  said  purchase 
and  deed. 

The  intestate  of  the  {jlaintiff  was  an  employee  of  the 
Southern  Railwaj'  Company  and  was  killed  in  1896.  Tliere 
w^ere  four  issues  submitted  to  the  jury: 

1.     Was  the  death  of  plaintiff's  intestate  caused  by  the 
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negligence  of  a  fellow  servant,  as  the  sole  proximate  cause? 
Ans.  No. 

2.  Was  the  death  of  plaintiff^s  intestate  proximately 
caused  by  the  negligence  of  the  Southern  Railway  Company, 
which  at  the  time  was  operating  the  road?     Ans.  Yes. 

3.  Is  the  defendant  answerable  for  the  negligence  of  the 
Southern  llailway  Company  in  causing  the  death  of  plain- 
tiffs intestate?     Ans.  No. 

4.  What  damage  is  the  plaintiff  entitled  to  recover? 
Ans.  $15,000. 

The  third  issue  was  withdrawn  from  the  jury  and  answer- 
ed by  the  Court  as  a  question  of  law,  and  the  niling  upon 
this  issue  constitutes  the  only  question  presented  by  this 
appeal  for  our  consideration.  The  correctness  of  this  ruling, 
it  seems  to  us,  involves  or  may  involve  the  consideration  of 
two  questions: 

Did  the  Western  North  Carolina  Railroad  corporation 
become  extinct?  And  did  the  Southern  Railway  Company 
bjs  a  corpora f  ion  succeed  the  Western  North  Carolina  Railroad 
Company  as  a  corporation  upon  the  completion  of  the  sale 
under  the  foreclosure  proceedings  and  execution  of  the  deed 
by  the  sj)ecial  master? 

By  the  laws  of  this  State,  the  mortgagee  is  the  owner  of 
the  legal  estate  in  the  mortgaged  property,  and  the  mort- 
gagor is  the  equitable  owner  with  the  right  to  pay  the  debt 
and  discharge  the  mortgage.  But  after  the  day  of  payment 
has  passed,  he  then  has  only  the  equity  of  redemption. 
Parker  v.  Bea^^le;/,  116  N.  C,  1;  Mclver  v.  Smitff,  118  N.  C, 
73.  But  the  mortgagor  in  possession  of  the  mortgaged 
property  by  the  consent  of  the  mortgagee,  is  considered  to  be 
so  far  the  owner  as  to  be  entitled  to  the  rents,  tolls  and 
perceptions  of  the  mortgaged  property  without  being  liable 
to  account,  and  is  liable  for  damage  wrongfully  done  to 
others  in  its  use  and  enjoyment.     Dfuru  v.  Tillery^  79  N.  C, 
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497  cited  and  approved  in  Killebrnv  v.  HineSy  104  N.  ('.,  on 
page  188. 

At  the  time  the  second  mortgage  was  executed,  the  legal 
title  to  this  property  was  in  the  '^Central  Trust  Company  of 
New  York,"  having  been  conveyed  to  this  company  by  the 
first  mortgage,  and  the  Western  North  Carolina  Railroad 
Company  had  only  the  equity  of  redemption  when  it 
executed  the  second  mortgage,  and  only  the  equity  of  redemp- 
tion at  the  time  of  said  sale.  And  as  the  Southern  Railwa)'^ 
Company  claims  under  the  second  mortgage,  it  can  have  no 
more,  no  greater,  estate  than  The  Western  North  Carolina 
Railroad  Company  had  at  the  date  of  the  sale  under  the 
second  mortgage. 

By  the  sale  of  the  special  master  under  the  second  mort- 
gage, the  purchase  thereunder  and  the  express  assumption 
of  the  first  mortgage  debt  binds  the  jmrchaser,  the ''Southern 
Railway  Company"  for  this  debt.  And  as  between  the 
Southern  and  the  Western,  it  makes  the  ''Southern"  the 
principal  and  tlie  "Western"  its  surety.  But  this  does  not 
release  the  "Western"  nor  the  property  mortgaged  to  pay 
this  debt,  from  liability.  And  this,  it  seems  to  us,  would  be 
a  reason  for  not  considering  the  Western  North  Carolina 
Railroad  Company  as  extinct.  Woodcock  v.  Rostic,  118  N.  (\, 
823;  Keller  v.  Ashhord,  133  U.  S.,  610. 

The  franchise  and  the  corporate  property  must  go  together. 
They  cannot  be  separated.  There  cannot  be  a  corporation 
without  a  franchise.  Gooch  v.  McGee^  83  N.  C,  59.  This 
rule  does  not  interfere  while  the  mortgagor  is  in  possession 
with  his  operating  the  road  by  the  consent  of  the  mortgagee, 
because  he  is  considered  the  owner,  and  is  the  owner  for 
certain  purposes,  and  is  responsible  to  the  public  for  the 
manner  in  which  it  is  run.  Dumi  v.  Tillery  and  Killebrew 
V.  HineSy  mpra. 

But  how  is  it  if  the  contention  of  the   "Southern"  is  true? 
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The  first  mortgage  conveys  everything,  inclu<ling  the 
franchise.  Tlie  Southern  savs  the  ''Western"  was  authorized 
to  make  tliis  mortgage,  and  to  conv(\v  tlie  franchise.  But 
to  enahle  it  to  have  a  corj)orate  existence,  it  nuist  also  liave 
a  francliise.  There  cannot  he  two  indeijendent  cor|»orations 
de})endent  upon  one  francliise.  Nor  can  the  ''Soulhern" 
l)e  a  corporation  huilt  upon  the  franchise  granted  to  the 
^'Western,"  while  that  franchise  is  owned  hv  the  Central 
Trust  Company  of  New  York,      (rftoch  v.  Mrfur^  Hdpni, 

It  is  contended  that,  under  Sections  i]\)7  and  61)8  of  The 
Code,  the  sale  and  conveyance  hv  the  special  master  to  the 
^'Southern  Railway  Comi)any",  ipstf  ftfrff*,  made  the  Southern 
a  coi'iHjration.  This  does  not  seem  to  us  to  he  so.  If  it  is 
a  corporation,  is  it  a  domestic  or  foreign  cor})oration?  The 
Southern  is  a  foreign  corporation  existing  under  the  laws  of 
the  State  of  Virginia.  Virginia  has  no  power  to  incorporate 
a  railroad  company  in  Nortli  Carolina  as  it  has  no  power  to 
grant  a  franchise  in  North  Carolina.  Nor  does  the  purchase 
of  this  road  make  it  an  integral  i)art  of  the  "Southern  Rail- 
way corporation.''  The  property  a  railroad  may  own  is  not 
its  corporation,  anv  more  than  a  hors(»  a  man  mav  <jwn  is 
an  integral  part  of  the  man  who  owns  it.  The  corporation 
is  an  entity,  resting  uj)on  a  grant  of  the  sovereign  and 
clothed  with  some  portion  of  the  sovereignty.  A.  railroad 
corporation  is  r///f/,s/  puhlic,  and  these  extraordinary  powei*s 
— franchises — are  supi)Osed  to  he  granted  for  the  henetit  of 
the  people  as  well  as  for  the  heneht  of  the  coi'[)orators.  It  is 
j)resumed,  hy  the  acceptance  of  the  franchise,  that  the 
corporators  accept  it  suhject  to  its  Imrdeiis.  This  heing  so, 
it  cannot  he  that  the  corporation  could  sell  and  transfer  this 
franchise — this  sovereignty — without  the  express  i)ermission 
of  the  sovereign  (the  Legislature)  to  do  so.  Ijujuu  v.  Rail  rand 
Co.,  IK)  N.  C.,  U40;  Railroad  (h.  v.   Winaus,   17  How.  'Ml 

It  is  claimed  hv  the  Southern  that  this  express  authoritv 

a.  1  « 

is  given    hy    Sections    GU7  and  608  of    Thr    Code.     These 


N.  C.I  SEPTEMHER  TERM,  1897.  529 


Jamrs   v.  Railroad    Company. 

Sections  were  j)assed  in  1<S72,  and  we  tiiink  should  be  con- 
sidered in  connection  with  Section  701  which  was  passed  in 
•    1879,  and  Sections  193f)and  200/=;  referred  to  in  Section  701. 

If  this  be  the  correct  reading  of  tliese  Sections  of  The  Code, 
it  would  seem  tliat  while  Section  f)97  does  sav  that  tliese 
'  facts,  ipsf*  facto,  dissolved  the  corporation,  another  corpora- 
tion must  be  ])rovi(led,  as  in  Section  1930  of  The  Code,  to 
take  its  place  before  it  is  dissolved;  that  there  nuist  always 
be  a  corporation  in  existence  liable  to  the  public  for  the 
duties  and  obligations  assumed  bv  the  grantee  for  the 
privileges  conferred  in  the  grant  of  the  franchise;  and  that 
the  old  corporation  must  continue  to  exist  until  this  is  done; 
and  that  when  the  new  corporation  is  formed  it  will  be  a 
domestic  corporation.  It  cannot  be  that  the  Legislature 
ever  intended,  by  this  general  legislation,  to  create  a  foreign 
corporation  here,  when  it  could  not  do  so  by  positive  and 
direct  enactment.  119  N.  (\,  918,  Judge  Dick's  opinicm  in 
Bradley  v.  Railroad,  published  in  the  Apj)endix. 

By  this  vie\v  of  the  case,  all  the  interests  of  the  parties 
may  be  harmonized.  The  ^'Southern,*'  the  purchaser  of  the 
ecpiity  of  redemption  of  tlie  ''Western/'  stands  in  the  shoes 
of  that  company.  The  Southewi  is  in  effect  the  mortgagor 
in  its  relations  to  the  ."Central  Trust  Co.  of  New  York,"  the 
mortgagee  of  the  fii^t  mortgage,  an<l  being  in  {)ossessi()n  of 
the  road,  its  pro[)erty  and  franchise,  has  the  right  to  run 
and  operate  the  same.  But  the  old  corporation,  still  in 
existence,  is  liable  for  damages  caused  by  the  ?//a/-adminis- 
tration  of  the  Southern,  which  it  allows  to  run  and  operate 
the  road.  But  the  proi)erty  of  this  road  which  the  "Southern" 
is  allowed  to  use  will  be  held  liable  to  the  public  for  damages. 
Charlotte  v.  Railroad  Co.  4  L.  K.  A.,  135;  Bmiiswirlc  Gas  Co. 
V.   United  Gas  Co.  35  Am.  St.  Rep.  385,  and  note  on  p,  390. 

It  therefore  follows  that,  in  our  opinion,  the  Court  below 
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erred  in  its  ruling  upon  the  third  issue.  This  ruling  is 
reversed,  and  judgment  should  he  entered  for  the  plaintiff 
according  to  the  verdict  of  the  jur}\ 

Error  and  reversed. 


MRS.  C.    JAMES,  Administratrix  of  W.  A.  James  v.  THE   WESTERN 
NORTH  CAROLINA  RAILROAD  COMPANY. 

(defendant's  appeal.) 

Action     far     Daviages — PlencUug      Coimter-Claim — IssueJ9 — 

Exceptions. 

1.  Though  no  counter-claim  is  pleaded  the  Court  can  order  a  reply  to  be 

filed  to  any  defence  set  up  in  the  answer  or  may  allow  it  to  be  filed 
as  a  matter  of  discretion. 

2.  An  exception  to  issues  submitted  or  for  failure  to  submit  issues  tendered 

can  not  be  sustained  where  those  submitted  properly  arose  upon  the 
pleadings. 

3.  An  exception  to  the  refusal  of  a  prayer  to  instruct  the  jury  that  there 

is  no  evidence  vvill  not  be  considered  in  this  Court  where  the  case  on 
appeal  does  not  set  out  the  evidence  itself  or  contain  a  statement 
that  there  was  no  evidence*  the  presumption  being  that  the  trial 
Judge  charged  the  jury  con*ectly  upon  the  evidence  adduced  on 
the  trial. 

This  is  the  defendant's  ai)peal  in  the  case  between  the 
same  parties,  tlie  plaintiff's  appeal  in  which  is  reported  ante 
on  page  523.  Defendant  excepted  to  the  permission  granted 
to  tlie  plaintiff  to  file  a  reply  to  the  answer  wdiich .  did  not 
contain  a  counter-claim,  also  to  the  issues  submitted.  On 
the  trial  the  defendant  retjuested  Ids  Honor  to  instruct  the 
jurv'  that  there  was  no  evidence  upon  which  the  plaintiff 
could  recover,  but  its  case  on  appeal  does  not  set  out  the 
evidence  or  contain  the  statement  that  there  w^as  no 
evidence. 
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Messi'8,  Lee  S.  Overman^  A.  C.  Avery  and  Long  &  Lang,  for 
plaintiff. 

Messrs.  Charles  Pricey  G,  F.  Bason  and  F.  H.  Busbee,  for 
defendant  (appellant).. 

Clark;  J.:  The  fii-st  exception  is  without  merit.  Though 
no  counter-claim  is  pleaded,  the  Court  can  order  a  reply  to 
be  filed  to  matters  of  defence  set  up  in  the  answer  {Code, 
Sections  248,  277,  Fitzgerald  v.  SheUon,  95  N.  C\,  519)  and 
of  course  it  can  permit  such  reply  to  he  filed  as  a  matter  of 
discretion. 

The  issues  were  those  which  properly  arose  upon  the 
pleadings  and  the  second  exception  can  not  be  sustained. 

The  third  exception  is  for  refusal  to  grant  several  prayers 
for  instructions  that  '*thero  was  no  evidence,"  and  that 
"according  to  the  evidence"  and  the  like.  The  defendant 
as  appellant  made  out  its  statement  of  the  **case  on  appeal" 
and  the  appellee  accepted  the  same.  AVhen  this  is  the  fact, 
the  Judge  has  nothing  to  do  with  the  settling  the  case  on 
appeal.  In  the  case  made  out  by  the  appellant,  tliere  is 
nothing  whatever  by  which  this  Court  can  see  that  there 
was  error  in  refusing  the  instructions  asked.  It  is  not  suffi- 
cient that  error  is  alleged,  but  it  must  appear  that  there  was 
error,  and  unless  tlie  record  or  the  case  on  appeal  sets  out 
matter  from  which  the  appellate  Court  can  see  that  there 
was  error,  the  presumi)tion  in  favor  of  the  correctness  of  the 
proceedings  below  universally  obtains.  Had  the  "case  on 
appeal"  set  out  the  evidence  on  which  the  prayers  "accord- 
ing to  the  evidence,  &c.,"  were  predicated,  the  Court  could 
have  passed  upon  the  question  whether  there  was  error  or 
not,  but  the  appellant  has  not  seen  fit  to  put  the  evidence  in 
the  case,  and  we  cannot  presume  error  in  the  Judge.  Had 
the  appellant,  in  making  up  its  statement  of  the  case  as  to 
the  matters  on  which  it  asked  the  Court  to  charge  that 
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"there  was  no  evidence,"  set  out  all  the  evidence  in  the  case 
or  even  upon  that  point,  or  stated  as  a  fact  that  there  was 
no  evidence  on  that  point,  and  this  had  been  accepted  by 
the  apj)elleeor  on  disagreement  been  so  stated  by  the  Judge, 
we  could  see  whether  or  not  there  was  insufficient  evidence 
or  no  evidence.  But,  in  the  absence  of  the  evidence  or  a 
statement  that  there  was  none,  we  can  not  presume  there 
was  none,  and  that  the  Judge  charged  the  jury  on  a  point 
when  there  was  no  evidence  to  suppoil  it.  The  i)resumption 
is  the  other  way,  unless  it  is  affirmatively  made  to  appear 
that  there  was  no  evidence.  This  has  been  held  upon  a 
verv  similar  state  of  facts  in  State  v.  Wilmnt,  at  this  Term 
and  in  many  previous  cases,  among  tliem,  Williams  v. 
Whiting,  92  N.  C,  083,  and  Walker  v.  Scott,  100  N.  C,  50. 

In  the  absence  of  the  evidence  itself  or  of  a  statement  that 
there  was  no  evidence,  a  i)rayer  to  instruct  the  jury  that 
there  is  mMie  is  without  anything  tosu})j)ort  it  in  this  Court, 
and  the  Judge  below  is  j)resumed  to  have  charged  the  jury 
coriectly  u})on  the  evidence  whicli  was  before  him,  but 
which  the  appellant  did  not  think  it  worth  his  while  to  send 
up  to  us.  If  he  had  doiie  so,  we  might  still  have  approved 
his  Honor's  ruling.  Certainly,  the  appellant  is  in  no  better 
condition  by  failing  to  do  so,  and  it  was  not  incumbent 
upon  the  ai)i)ellee  to  fill  up  a  hiatus  in  the  appellant's  ca^^e. 
If  the  api)ellant  had  any  ground  to  complain  of  the  charge, 
it  has  itself  to  blame  for  not  presenting  the  case  with  tlie  care 
an  appeal  is  entitled  to  receive. 

No  error. 


N.  C]  SEPTEMBER  TERM,  1897.  533 


State  r.  Perry. 


STATE  V.  HATTON  PERRY. 

Trial — Jun/j  Misconduct  of — Unauthorized  Hearing  of  Testi- 
mony—  J^isit  of  Jury  to  Mew  Premiiies — Discretion  of  Trial 
Judge — New  IVial. 

1.  In  the  absence  of  constitutional  or  statutory  prohibition,  it  is  in  the 

discretion  of  a  trial  Judge  to  permit  the  jury  to  visit  the  scene  of  the 
7'e«  (jesiae,  in  criminal  and  civil  cases,  whenever  such  visit  appears 
important  for  the  elucidation  of  the  evidence  but  such  visit  must  be 
carefully  guarded  to  prevent  conversation  with  third  parties  and  no 
evidence  must  be  taken. 

2.  The  granting  or  refusing  a  new  trial  rests  in  the  discretion  of  the  trial 

Judge  when  the  circumstances  are  such  as  merely  to  put  suspicion 
on  a  verdict  by  showing  not  that  there  was,  but  that  there  might 
have  been  undue  influence  brought  to  bear  on  the  jury  because  there 
was  opportunity;  but,  where  the  fact  appears  that  undue  influence 
wa.s  brought  to  bear  on  the  jury  or  that  they  heard  other  evidence 
than  that  offered  pn  the  trial,  this  Court  on  appeal  will,  as  a  matter 
of  law,  grant  a  new  trial  whether  the  prisoner  be  convicted  or 
acfjuitted,  since  there  has  been  no  trial  in  contemplation  of  law. 

3.  Where  a  jury,   after  the  close  of  the  evidence,  visited  the  scene  of  the 

alleged  crime  and  made  enquiry  of  a  passer  by  as  to  the  identity  of 
a  certain  house  whose  distance  from  the  alleged  Utrtin  was  material, 
their  conduct  in  thus  "eliciting  other  evidence  than  that  offered  on 
the  trial"  is  ground  for  a  new  trial  whether  their  visit  to  the  spot 
was  by  or  without  leave  of  the  Court. 

Indictment  for  rape,  tried  at  February  Term,  1897,  of 
Beaufort  Sui)erior  Court,  before  Bryan^  /.,  and  a  jury. 
Tliere  was  a  verdict  of  guilty  and  after  s<4itenee  of  death 
was  pronounced  it  came  to  the  knowledge  of  the  prisoner's 
counsel  that  tlie  jury  had  visited  the  scene  of  the  alleged 
rape  while  they  were  considering  the  case,  without  the 
knowledge  or  consent  of  the  defendant,  his  counsel  or  the 
Court.  An  affidavit  was  filed  by  the  prisoner  to  that  effect 
and  as  a  basis  for  a»motion  to  set  aside  the  verdict  and  for  a 
new  trial.     His  Honor  found  the  following  facts: 

"The  evidence  in   this  case  was  closed  on  Saturday  even- 
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ing,  the  20th  of  February.  The  jury  was  put  in  charge  of 
a  sworn  officer.  It  was  agreed  by  counsel  on  both  sides 
that  the  jury  might  attend  church  on  Sunday  in  a  body 
and  with  the  officer  and  also  take  walks  for  purpose  of  recre- 
ation. On  Sunday  afternoon  the  jurj'  started  out  for  a  walk 
and,  upon  the  suggestion  of  a  juror,  they  walked  down  the 
railroad  track  to  the  red  hill.  After  being  Jthere  they  went 
to  view  the  surroundings  and  endeavor  to  locate  the  place 
where  the  rape  was  committed.  There  was  some  discussion 
as  to  the  location  of  the  place.  They  discussed  the  distance 
of  Julia  Williams'  house  and  also  that  of  Arthur  Williams 
from  the  supposed  scene  of  the  rape  with  reference  to  the 
testimony  at  the  trial.  The  officer  in  charge  asked  of  a 
negro  boy,  at  the  suggestion  of  a  juror,  which  was  Anthony 
Perry's  house  and  then  pointed  it  out  to  the  juror.  One  of 
the  jurors  put  his  foot  on  the  stubble  near  the  track  and 
said  **See!  it  makes  no  impression.'*  A  button  was  found 
and  a  juror  jestingly  said  it  might  be  one  of  Annie  Smith's 
drawer  buttons  and  it  was  discussed.  At  one  time  the  jury 
were  divided  into  groups.  Three  or  four  went  off  seventy- 
five  or  a  hundred  yards  into  the  bushes  temporarily.  At  no 
time  were  any  of  the  jurors  out  of  the  view  of  the  officer.  A 
juror  remarked  that  the  house  on  top  of  the  red  hill  was 
further  than  they  thought  it  was.  The  jurors  discussed  the 
case  while  out  there.  The  cedar  spoken  of  in  the  testimony 
was  seen.  The  railroad  walked  on  is  a  thoroughfare.  The 
place  was  not  located,  no  one  being  present  to  identify  it. 
The  jury  went  to  the  scene  of  the  rape  without  knowledge 
or  consent  of  the  Court  or  of  the  counsel  engaged  in  the 


cause." 


The  evidence  in  the  case  was  closed  on  Saturday  evening, 
the  visit  of  the  jury  to  the  locality  wa^on  Sunday  and  the 
argument  of  counsel  and  charge  of  the  Court  were  on 
Monday. 
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His  Honor  refused  to  set  aside  the  verdict  and  the  defend- 
ant appealed. 

Mr.  Zeb  V.  Walsei',  Attorney  General,  and  Mr.  J.  H.  Small, 
for  the  State. 

Mr.  Chas.  F.  Warren,  for  the  defendant  (appellant). 

Clark,  J.:     In  Jenkins  v.  Railroad,   110  N.  C,  438,  it  is 
said:  **The  granting  or  refusal  of  the  application  for  the 
jury  to  view  the  premises  is  a  matter  which  rested  in  the 
sound  discretion  of  the  trial  Judge.     On  some  occasions  it 
may  be  very  useful  and  indeed  almost  necessary. 
The  matter  is  one  which  must  be  left  to  the  sound  discretion 
of  the  trial  Judge  by  whom  such  motion  should  only  be 
granted  when  it  shall  seem  clear  to  him  that  it  is  required 
in  the  interest  of  justice.     But  this  practice  is  not  to  be 
encouraged.'*     There   are   some   States   in    which    express 
statutes  have  been  passed  recognizing  the  right  to  grant  a 
jury  of  view,  but  the  authority  inheres  in  the  Courts  in  the 
investigation  of  truth  to  call  in  this  and  other  aids,  and 
rests  in  the  discretion  of  the  presiding  Judge  in  the  absence 
of  constitutional  or  statutory  prohibition.     It  is  upon  this 
principle  that  maps,  ])hotograph,  expert  evidence  and  the 
like  have  been  admitted  without  express  statutes  authorizing 
it.     In  the  celebrated  trial  of  Professor  Webster  for  the  mur- 
der of  Dr.  Parkman,  the  jury  was  permitted  to  see  the  place 
where  the  crime  was  committed.      Com.  v.  Webster,  5  Cush. 
(Mass.),  295;  and  this  was  also  done  on  the  trial  of  ClMver^ius, 
81  Va.,   787,  in  both  instances  there  being  no  statute  to 
authorize  it.     In  State  v.  Gooch,  94  N.  (I,   987,  and  other 
cases  it  has  been  the  recognized  practice  in  this  State.     That 
excellent  authority  Wharton's  Cr.  PI.  and  Practice  (Section 
707)  says  that  the  jurj'  is  permitted  to  visit  the  scene  of  the 
res  gestae  in  criminal  as  well  as  civil  cases,  whenever  such 
visit  appears  to  the  Court  important  for  the  elucidation  of 


536  IN  THE  SUPREME  COURT.  [121 


Statk   r    Pehry. 


the  evidence,  but  the  visit  must  be  jealously  guarded  to  pre- 
vent conversation  with  third  parties."  Tliis  is  the  accept€<l 
modern  doctrine  and  is  founded  on  reason,  as  the  object  of 
a  trial  is  to  avail  of  everv  means  to  ascertain  the  truth  of 
the  issue,  guarding  against  any  thing  that  may  muddy  its 
source. 

Considered  as  an  authorized  inspection  of  the  locus  in  quo, 
and  as  such  counsel  argued  it,  there  was  error;  for  it  aj)pears 
that  the  jury  interrogate<l  a  }>asser  by  as  to  the  identity  of  a 
certain  house  whose  distance  from  the  scene  of  the  alleged 
crime  w^as  material.  The  answer  mav  or  mav  not  have  been 
correct,  and  the  query  was  based  upon  the  assumption  of  a 
given  spot  as  the  inunediate  lociility  of  the  crime  which 
mav  have  been  erroneous.  While  there  is  a  difference  1^- 
tween  the  authorities  as  to  wliether  or  not  the  prisoner  must 
accompany  the  jury  on  their  insj)ection  of  the  premises, 
(Thompson  on  Trials,  Sections  8SG,  887),  all  concur  that 
evidence  cannot  be  taken  on  such  occasions,  the  object  being 
merelv  to  present  to  the  jurv  the  scene  more  vividlv  than  is 
possible  by  the  description  of  witnesses,  so  that  the  jury  may 
*  with  a  better  comprehension  apply  the  evidence  of  the  wit- 
nesses, which  must  be  taken  only  in  open  Court  and  in  the 
presence  of  the  j)risoner.  Under  the  settled  i)ractice,  showers 
are  apj)ointed  by  the  Court  to  j)()int  out  the  localities  merely, 
and  no  more,  so  the  jury  may  apply  the  evidence  received 
on  the  trial.  Thomj)son,  .vipm.  Section  914;  Bailey's  Prac- 
tice, 228;  Archbold  Practice,  407,  (Oth  Eng.  Ed.);  State  v. 
Loprz^  lo  Nev.,  407. 

For  a  still  stronger  reason  it  w-as  error  for  the  jury  to 
receive  evidence  on  this  occasion  since  in  fact  it  was  a  view 
by  the  jury  of  the  premises  not  under  authority  of  the  Court. 
It  ought  rather,  therefore,  to  be  considered  as  a  charge  of 
misconduct  by  the  jury.  There  are  decisions  that  the  bare 
fact  of  the  jury  having  visited  the  scene  of  a  capital  offence 
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with  whose  trial  they  are  charged,  though  made  witliout 
leave  of  the  Court,  is  not,  per  se^  ground  for  anew  trial  but 
that  some  prejudice  nuist  aj)pear.  People  v.  Hope,  62  Cal., 
291.  But  we  are  not  called  uj)ou  to  i)ass  on  that  point,  as 
to  which  authorities  conflict,  for  the  interrogation  of  the 
passer  by  was  misconduct  calculated  to  prejudice  the  pris- 
oner. Hay  ward  v.  Knnpp^  22  Maine,  o;  Siate  v.  LopeZy  15 
Nev.,  407,  in  the  leading  case  of  iSVa/f  v.  Tilf/lnitmty  83  N.  C, 
513,  it  is  held  that  wlierc  '*on  a  trial,  the  circumstances  are 
such,  as  merely  to  put  suspicion  on  the  verdict  by  showing 
not  that  there  was,  but  that  there  might  have  been  undue 
influence  brought  to  bear  on  the  jury,  because  there  was 
0])portunity,  the  granting  or  refusing  a  new  trial  rests  in.the 
discretion  of  tlie  presiding  Judge;  but,  if  the  fact  be  that 
undue  influence  was  brought  to  bear  on  the  Jury,  as  if  they 
were  fed  at  the  charge  of  the  prosecutor  or  the  prisoner,  or 
if  thev  be  solicited  and  advised  how  tlieir  verdict  should  be, 

C  f 

or  if  Ithev  hear  other  evidence  tlian  that  which  was  offered 
on  the  trial;  in  all  such  cases  there  has  ]>een  no  trial  in  con- 
templation of  law,  and  the  court  on  appeal  will  as  a  matter 
of  law  direct  a  new  trial,  whether  the  prisoner  was  accpiitted 
or  convicted."  This  has  ever  since  been  recognized  as  law 
and  has  been  rei)eatedly  cited  and  aj)proved.  The  jury 
having,  by  their  (piestions  to- the  passer  by,  ''elicited  other 
evidence  than  that  offered  on  the  trial",  it  is  ground  for  a 
new  trial  ecpially  whether  tJie  visit  of  the  jury  to  the  spot 
was  bv  leave  of  the  Court  or  without  such  leave. 

New  trial. 
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STATE  V.  F.    A.    ADDINGTON, 

Criminal  Action  for  Purchasing  Mill  Logs  Withoui  Measure- 
m-ent — Jurisdiction — Mill  Logs — Standing  Timber. 

1.  Section  1  of  Chapter  173,  Acts  of  1895,  makes  it  unlawful  "to  sell  or 
purchase  mill  logs  in  quantities  of  1  000  feet  or  more  without  their 
being  inspected  and  measured  by  a  sworn  inspector"  while  Section 
6  provides  that  "no  mill  owner  or  his  employee  shall  have  or  cause 
tohavemill-logscutby  the  1,000  feet  without  their  beinginspec  ted  and 
measured  by  a  sworn  inspector."  The  only  penalty  prescribed  for 
a  violation  of  the  Act  is  in  Section  8  which  provides  that  "any 
violation  of  this  Act  either  by  seller  or  purchaser  shall  be  fined  not 
less  than  i|20  nor  more  than  |40  for  each  offense  at  the  discretion  of 
the  Court;  Held,  (I)  that  the  penalty  prescribed  by  the  .\ct  applies 
.  only  to  the  offense  forbidden  by  Section  I  of  which  a  Justice  of  the 
Peace  has  jurisdiction  (2)  that  as  no  penalty  is  prescribed  for  the 
violation  of  Section  ($  it  is  a  misdemeanor  unlimited  as  to  its  punish- 
ment and,  therefore,  cognizable  only  in  the  Superior  Court  and  not 
within  the  jurisdiction  of  a  Justice  of  the  Peace. 

3.  The  term  "mill  logs"  or  "saw  logs"  does  not  include  "standing  timber" 
in  the  meaning  of  Section  1,  Chapter  173,  Acts  of  1H95,  which 
makes  it  unlawful  to  sell  or  purchase  mill  log8  in  quantities  of 
1,000  feet  or  more  without  inspection  and  measurement  by  a  sworn 
inspector. 

Criminal  action  commenced  before  a  Justice  of  the 
Peace  and  tried  on  appeal  before  Bryaii,  J.,  and  a  jury  at 
Spring  Term,  1897,  of  Beaufort  Superior  Court,  charging 
the  defendant  with  violating  Chapter  173,  Acts  of  1895,  as 
amended  by  Chapter  200,  Acte  of  1897.  In  the  Superior 
Court  a  special  verdict  was  rendered  and  his  Honor  being 
of  the  opinion  thereupon  that  the  defendant  was  not  guilty 
so  adjudged  and  the  State  appealed. 

Messrs.  Zeb  V.  Walser,  Attorney  General  find  B.  B.  Nicholson, 
for  the  State  (appellant). 

Messrs.  Charles  F.  Warren  and  J.  H.  Small,  for  defendant. 

Douglas,  J.:     This  is  a  criminal  action  begun  before  a 
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Justice  of  the  Peace,  appealed  to  the  Superior  Court,  and 
there  tried  on  the  original  papers  without  indictment.  The 
affidavit  on  which  the  warrant  was  issued  charges  that  the 
defendant  ''did  unlawfully  and  wilfully  violate  Statute  of 
North  Carolina  of  1895  as  amended  by  Statute  of  1897, 
respecting  the  measuring  of  logs  at  said  Baltimore  and 
North  Carolina  Land  &  Lumber  Company,  by  refusing  to 
pay  the  regular  sworn  insj)ector  for  measuring  certain  logs 
as  provided  in  aforesaid  Statute,  belonging  to  one  Bryan 
Hardison"  ....  As  the  Statute,  so  indefinitely  referred 
to,  creates  two  distinct  offences,  neither  of  which  is  specifi- 
cally set  out  in  the  affidavit  or  warrant,  we  must  look  to 
the  special  verdict  to  ascertain  for  which  offence  the  defend- 
ant was  actually  tried.  The  Statute  alleged  to  have  been 
violated  is  Chapter  173-  of  the  Public  Laws  of  1895  as 
amended  and  extended  to  Beaufort  County  by  Chapter  200 
of  the  Public  Laws  of  1897,  the  Sections  herein  referred  to 
being  in  the  original  Act. 

Section  1  provides,  *'That  it  shall  be  unlawful  for  any 
person  to  sell  or  purchase  mill-logs  in  quantities  of  one 
thousand  feet  or  more  without  their  being  inspected  and 
measured  by  a  sworn  inspector.'* 

Section  6  provides  that  "No  mill  owner  or  his  employee 
shall  have  or  cause  to  have  mill-logs  cut  by  the  thousand 
feet  without  their  being  inspected  and  measured  by  a  sworn 
inspector." 

Section  8  provides  that  "Any  violation  of  this  Act  either 
by  seller  or  purchaser  shall  he  fined  not  less  than  twenty  nor 
more  than  forty  dollars  for  each  offence,  at -the  discretion  of 
the  Court."  This  Section,  the  only  one  providing  any 
penalty,  being  limits  to  the  "seller  or  purchaser"  can 
apply  only  to  Section  1.  Therefore  Section  6  is  left  without 
any  penalty  so  far  as  this  Act  is  concerned  but,  being  a 
matter  of  public  grievance  expressly  forbidden  by  Statute, 
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It  becomes  a  luisdeineaiior  as  at  common  law  punishable  by 
indictment.  Archbold  CYim.  Law,  2,  Hawk,  Chapter  25, 
Section  4;  State  v.  Parker,  91  N.  (I,  Qr^O-,  State  v.  Bloodworth] 
94  N.  (\,  918.  As  its  punishment  is  therefore  not  Hmited 
to  a  fine  of  fifty  dolhii^  or  imprisonment  for  tliirty  days,  it 
is  not  within  the  jurisdiction  of  a  Justice  of  the  Peace. 
Const,  of  N.  v.,  Art.  IV,  Section  27;  Code,  Section  892. 

The  special  verdict  finds,  as  the  only  act  of  sale  or  pur- 
chase,  that  the  lumber  comi)any,  of  which  the  defendant 
was  vice  president,  purchased  landing  timber  from  J.  Bryan 
Hardison  on   the  29th  day  of  November,    189G,   and   fully 
paid  for  it  })ef()re   the  passage  of  the  amendatory   Act  of 
March  2,  1897,  whicli  extended  the  operation  of  the  Act  to 
Beaufort  (\>unty.     This  constitutes  no  oftence   whatever,  as 
the  Act  being  criminal  can   not  operate  ex  post  fario;  and, 
moreover,  ''standing  timber'^  is  not  referred  to  in  the  Act! 
The  word  "log''  has  a  definite  significance,  and   means  the 
trunk  of  a  tree  cut  down  and  stripped   of  its  branches.     A 
saw-log  means  a  log  cut  into  a  length  suitable  for  being 
sawed   into  luml)er.     A  tree  standing  in  tlie  woods  can  no 
more  be  called  a  saw-log  because  it  is  capable  of  being  cut 
into  a  saw-log,  than  it  can  pro{)erly  be  called  a  })lank  or  a 
shingle  from  it,s  capalnlity  of  being  sawed  into  those  articles. 
If,  l)y  any  stretch  of  interpretation,    ''saw-logs''  could  be 
construed   to  include  "standing  timber",  then    the  offence 
would  l)e  complete  at  the  instant  the   purchase  or  sale  was 
completed  without   measurement.     How  the  standing  tim- 
ber of  an  extensive  swamp  can  be  measured    "by  the  super- 
ficial or  board  measure"  we   cannot    comprehend.     No  law 
could  stand  sudi  a  construction. 

The  only  offence  of  which  the  defendant  can  be  guilty 
under  the  special  verdict,  if  guilty  at  all,  is  that  of  having 
mill-logs  cut  by  the  thousand  feet  in  violation  of  Section  6. 
This  offence  we  have  seen  is  not  within  the  jurisdiction  of  a 
Justice  of  the  I^eace. 
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We  have  not  overlooked  the  other  difficult  and  interesting 
questions  raised  in  this  case,  hut  we  do  not  feel  at  libei-ty  to 
ignore  the  vital  (question  of  jurisdiction  so  clearly  stated  and 
abl\"  argued  by  the  learned  counsel,  simply  to  express  an 
opinion  upon  matters  not  })roperly  before  us. 


STATE   V.  F.    A.    ADDINGTON   et  al. 

Crinilnal  Actio)!  for  Purchai^ing  Mill  Ijx/k  Wiiliont  ha^pedion 
and  Measure DiOtf — Jnrisdicfion — Sfdndinrj  Tim  her — Mill 
Logs. 

Section  1  of  Chapter  178,  Acts  of  189o,  makes  it  unlawful  to  purchase  or 
sell  mill  logs  in  quantities  of  1,000  feet  or  more  without  in9pecti(»n 
and  measurement  by  a  sworn  inspector  while  Section  6  forbids  any 
mill  owner  or  his  employee  to  have  mill  logs  cut  by  the  1.000  feet 
without  such  inspection  and  measurement.  Section  8  imposes  a 
penalty,  for  each  violation  of  the  Act,  of  not  less  than  |20and  not 
more  than  f40,  jit  the  discretion  of  the  Court.  Defendant  was 
charged  before  a  Justice  of  the  Peace  j\'ith.a  violation  of  the  Act  and 
a  special  verdict  of  a  j\iry  on  trial  of  an  appeal  showed  that  he  had 
b<xight  standing  timber  to  be  afterward  cut  and  sawed  at  his  mills. 
Iltfd:  (1)  That  the  juris-iiction  of  a  Justice  of  the  Peace  under 
the  Act,  as  shown  in  Section  8,  is  confined  to  the  offence  denounced 
by  Section  1,  the  purchase  and  sale  of  logs— timber  already  severed 
from  the  land  and  on  the  nnirket  as  personal  property.  (2)  That 
defendant's  offence  was  that  denounced  by  Section  0  of  whiith  a 
Justice  of  the  Peace  has  no  jurisdiction  as  the  punishment  prescribed 
in  Section  8  is  not  limited  so  as  to  bring  it  within  such  jurisdiction. 

Criminal  Action  connnenced  before  a  Justice  of  the 
Peace  and  tried  before  Bryan,  J.,  and  a  jury  at  Spring  Term, 
,1897,  of  Beaufort  Superior  Court,  charging  the  defendants 
with  a  violation  of  Cliapter  173,  Acts  of  1895  as  amended 
by  Chapter  200,  Acts  of  18U7.  The  jury  rendered  a  special 
verdict,  the  substance  of  which  is  set  out  in  the  o|)inion, 
and  his  Honor  being  of  the  opinion  that  tlie  defendant  was 
not  guilty  so  adjudged  and  the  State  appealed. 
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Messrs.  Zeb  V.  Walsei^  Attorney  Gcmraly  and  B.  B.  Nichoir 
80)1,  for  the  State  (ai)pellant). 

Messrs.  C.  IT.  Warren  and  J.  H.  Svudl,  for  defendants. 

MoNTGOiMERY,  J.:  The  warrant  of  the  Justice  of  the 
Peace,  under  which  the  defendant  was  arrested  and  tried, 
w^as  issued  upon  affidavit  in  wliich  it  was  stated  **that  T.  A. 
Addington,  vice  president  of  The  BaUiniore  and  North 
Carolina  Land  &  Lumber  Company,  did  unlawfully  and 
wilfullv  violate  the  Statute  of  North  Carolina  of  1<S95  as 
amended  by  Statute  of  1897,  respecting  pleasuring  of  logs  at 
said  Baltimore  and  N.  C.  Land  &  Lumber  Comj)any  by 
refusing  to  pay  the  regular  sworn  inspector  for  measuring 
certain  logs — as  provided  in  aforesaid  Statutes,  belonging  to 
one  Thomas  Latham." 

Chapter  173  of  the  Acts  of  1805,  which  applied  at  the 
time  of  its  ratification  onlv  to  the  Counties  of  Hvde,  Pamlico 
and  Onslow,  and  which  bv  an   Amendment  made  bv  the 

Act.s  of  1897,  Chapter  200,  was  made  to  include  the  County 

•  

of  Beaufort,  provides  in  its  first  Section:  **That  it  shall  be 
unlawful  for  any  person  to  sell  or  purchase  mill-logs  in 
quantities  of  one  thousand  feet  or  more  without  their  being 
insi)ected  and  measured  by  a  sworn  inspector."  Section  6 
of  the  same  Act  is  in  the  following  words:  '*No  mill-owner 
or  his  employee  shall  have  or  cause  to  have  mill-logs  cut  by 
the  thousand  feet  without  their  being  inspecte<l  and  meas- 
ured by  a  sworn  inspector."  The  only  punishment  pre- 
scribed for  a  violation  of  the  Act  is  set  out  in  its  eighth  Sec- 
tion as  follows:  "Anv  violation  of  this  Act  either  bv  j<eller 
or  purchaser  shall  be  fined  not  less  than  twenty  nor  more 
than  forty  dollars  for  each  offence,  at  the  discretion  of  the 
Court." 

The  defen<lant  was  convicted  in  tlie  Court  of  the  Justice 
of  the  Peace  and  a  fine  of  twenty  dollars  imi)Osed.  Upon 
appeal  the  case  was  tried  in  the  Superior  Court  of  Beaufort 
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County,  not  upon  a  bill  of  indictment  but  upon  the  original 
papers  in  the  proceedings  before  the  justice. 

It  appears  in  the  special  verdict  that  the  defendant 
Addington  was  the  vice  president  of  a  corporation  styled 
The  Baltimore  &  North  Carolina  Land  &  Lumber  Company, 
and  that  at  the  time  of  his  arrest  and  trial  the  company 
was  the  owner  of  mills  in  Beaufort  County  and  was  there 
engaged  in  sawing  and  manufacturing  lumber;  that  the 
defendant  company  had  bought  by  the  one  thousand  feet 
from  Thomas  Latham  a  lot  of  timber  standing  on  a  tract  of 
land  of  Latham's,  to  be  paid  for  when  cut  and  removed  and 
measured  by  the  defendant;  that  after  the  timber  had  been 
cut  and  measured  and  delivered  to  the  defendant,  James'J. 
Hodges,  the  inspector  duly  appointed  under  the  Act,  meas- 
ured the  logs  and  demanded  his  fees  for  the  same,  which 
the  defendant  refused  to  pay.  If  the  warrant  of  the  Justice 
of  the  Peace  on  its  face  was  uncertain  as  to  whether  it 
charged  a  violation  of  Section  1  or  of  Section  6  of  the  Act, 
the  special  verdict  makes  it  certain  that  the  charge  was 
based  upon  an  alleged  violation  of  Section  6,  and  that  the 
defendant  was  tried  on  that  charge,  l)oth  in  the  Justice's 
Court  and  in  the  Superior  Court.  It  is  clear,  therefore,  that 
the  Justice  of  the  Peace  did  not  have  jurisdiction  of  the 
offence. 

The  magistrate's  jurisdiction  is  confined,  as  appears  in 
Section  8,  to  the  ca.se  of  seller  and  })urchaser  of  logs — timber 
already  severed  from  the  land  and  on  the  market  in  the 
shape  of  personal  property.  The  defendant  had  bouglit  no 
logs  in  that  sense.  He  was  the  purchaser  of  timber  growing 
on  the  lands  to  be  afterwards  cut  and  sawed  at  the  mills, 
and  under  Section  (5  of  the  Act  could  only  have  been  indict- 
ed for  having  mill  logs  cut  by  the  one  thousand  feet  without 
having  them  inspected  and  measured  by  a  sworn  inspector 
and  paying  his  fees.     Over  such  offence  the  Justice  had  no 
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jurisdiction,  as  the  punishment  is  not  limited  in  that  Section 
so  as  to  bring  the  offence  within  the  jurisdiction  of  a  Justice 
of  the  Peace.  The  Superior  Court  would  have  had  original 
jurisdiction  if  an  indictment  had  been  found,  but  sucli  wa.s 
not  the  case,  the  trial  having  been  had  on  the  original  war- 
rant issued  bv  the  Justice.     The  action   must  be  dismissed. 

Dismiss€*d. 


STATE  V.  WILI.IS  LEE. 


ImUdmeiit  for  Murder — IVial — Evidence  of   Wife  of  Pri><oner 

m  •  ■  ft 

— Close  Relatio)ts. 

While  the  rule  is  that  the  law  looks  with  suspicion  upon  the  evidence  of 
close  relations  and  interested  parties  and  it  nuist  be  received  with 
some  degree  of  allowance,  yet  the  rule  does  not  reject  or  neces5»rily 
impeach  it,  and  if,  from  the  testimony  or  from  it  and  the  otlier  facts 
and  circumstances  in  the  case,  the  jury  believe  that  such  witnesses 
have  sworn  the  truth,  then  they  are  entitled  to  as  full  credit  as  any 
other  witness. 

Indictment  for  nmrder  tried  at  Februarv  Term,  1897,  of 
the  Circuit  Criminal  Court  of  Er)(SP:c(rMi5E  Countv  before 
MeareSj  J.  The  defendant  was  convicted  of  murder  in  the 
first  degree  and  aj)pealed  assigning  various  alleged  erroiis 
for  one  of  which,  as  set  out  in  tlie  opinion,  a  new  trial  is 
granted. 

Mr.  Zeh    V.   Wither^  Aifor)tri/  (renerol,  for  the  State. 
MeMrs.  Gilliam  &  (rilliam   and  R,  0.  Burton,    for  defend- 
ant (appellant). 

Faircloth,  C.  J.:  The  j)risoner  stands  indicted  for  mur- 
der. Several  exceptions  were  made,  and  we  find  one  tlmt 
reipiires  us  to  order  a  new  trial,  and  as  the  others  may  not 
be  made  again  we  do  not  pass  ujxni  them  at  present.     The 


N.  C]  SEPTEMBER  TERM,  1897.  545 


State  v.  Lee. 


prisoner's  wife  was  examined  by  him.  In  regard  to  her 
testimony  the  (kmrt  charged  the  jnrj".  ''They  (the  prisoner 
and  wife)  stand  in  the  close  relation  of  husband  and  wife, 
and  the  law  is  that,  standing  in  close  relation,  there  is  a 
cloud  of  suspicion  cast  upon  her  testimony.  At  the  same 
time  the  law  does  not  sav  that  a  wife  cannot  swear  to  the 
truth.  The  law  does  not  instruct  vou  not  to  believe  lier, 
but  it  does  caution  vou  to  scan  her  testimonv  verv  closelv. 
The  wife  is  a  competent  witness  in  behalf  of  her 
husband,  but  in  view  of  the  close  relation  between  them  and 
the  cloud  of  suspicion  cast  upon  lier  testimony,  the  law  says 
the  jury  should  scrutinize  her  evidence  with  great  severity. 
If  the  jury  reject  the  evidence  of  the  wife,  it  would  still  de- 
volve  upon  the  State  to  furnish  you  with  evidence  to  satisfy 
you  beyond  a  reasonable  doubt  of  the  guilt  of  the  prisoner." 
To  this  charge  the  prisoner  (vxcej)ted. 

Besides  the  strong  and  significant  language  of  his  Honor, 
which  we  cannot  approve,  he  failed  to  instruct  the  jury,  as 
this  Court  has  several  times  pointed  out  and  re^juired  to  be 
done,  that,  if  they  believe  the  discredited  witness  has  sworn 
the  truth,  he  is  entitled  to  as  full  credit  as  anv  other  witness. 
We  will  again  state  the  rule:  The  law  n'gards  with  susi)icion 
the  testimony  of  near  relations,  interested  j)arties,  and  those 
testifying  in  their  own  behalf.  It  is  the  j)r()vince  of  the 
jury  to  consider  and  decide  the  weight  due  to  such  testi- 
mony, and,  as  a  general  rule,  in  deciding  on  the  credit  of 
witnesses  on  both  sides,  they  ought  to  look  to  the  deport- 
ment of  the  witnesses,  their  capacity  and  oj){)ortunity  to 
testify  in  relation  to  the  transaction,  and  the  relation  in 
which  the  witness  stands  to  the  j^arty;  that  such  evidence 
must  be  taken  with  some  degree  of  allowance  and  should 
not  be  given  the  weight  of  the  evidence  of  disinterested 
witnesses,  but  the  rule  does  not  reject  or  n(»cessarily  impeach 
it;  and  if,  from  the  testimony,  or  from  it  and  the  other  facts 
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and  circumstances  in  the  case,  the  jury  believe  that  such 
witnesses  have  sworn  the  truth,  then  they  are  entitled  to  as 
full  credit  as  any  other  witness.  The  omission  in  his 
Honoris  charge,  tested  by  this  rule,  was  liable  to  mislead 
the  jury  into  the  impression  or  ^belief  that  the  evidence  of 
the  wife  is  to  be  to  some  extent  discredited,  although  the 
jury  may  think  she  is  honest  and  has  told  the  truth.  State 
V.  yasli,  30  N.  C,  35;  State  v.  Boon,  82  N.  C,  637;  State  v. 
Holloway,  117  N.  C,  730;  State  v.  Collins,  118  N.  C,  1203. 
We  nuist  therefore  order  a  new  trial. 

New  trial. 


STATE  V.  ISHAM  DURHAM. 


Indictment  for  IVe^^pass  on  Land — Burden  of  Proof — Claim  of 
Right — Reasonable  (i round  of  Belief — Destroyed  Records — 
Evidence. 

1.  If  iipoD  the  trial  of  an  indictment  for  entry  on  land  after  being  forbidden, 

such  entry  is  shown  or  admitted,  the  burden  is  upon  the  defendant 
to  show  that  he  entered  under  a  bonajkie  claim  of  right. 

2.  In  such  case,  in  addition  to  defendant's  testimony  that  he  believed  he 

had  a  right  to  enter  he  must  show  that  he  had  reasonable  ground 
for  such  belief,  and  in  the  absence  of  such  additional  evidence  it  is 
the  duty  of  the  trial  Judge  to  instruct  the  jury  that,  if  they  believe 
the  evidence,  the  defendant  is  guilty. 

8.  In  the  trial  of  an  indictment  for  entry  upon  land  after  being  forbidden, 
the  defendant  testified  that  he  believed  he  had  a  right  to  follow  an 
old  nmd  across  the  land  in  question,,  but  admitted  that  the  road  had 
been  blocked  for  10  or  11  years  by  wires  put  up  for  the  purpose; 
IfeUl,  tlmt  the  defendant's  evidence  of  a  bona  fide  belief,  being  un- 
suslained  by  any  evidence  of  a  reasonable  ground  for  such  belief, 
was  immaterial,  and  the  trial  Judge  properly  instructed  the  jury  to 
find  the  defendant  guilty  if  they  believed  the  evidence. 

4.  Where  the  book  of  records  of-a  board  of  township  trustees  is  shown  to 
have  been  destroyed  by  fire,  the  making  of  an  order  discontinuing  a 
certain  road  can  be  proved  by  one  of  the  trustees. 
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Indictment  under  Section  1120  of  The  Code  for  entering 
upon  land,  after  being  forbidden,  tried  before  Robinson,  /., 
and  a  jury  at  May  Term,  1897,  of  Vance  Superior  Court. 

On  the  trial  J.  R.  Young  testified  that  he  was  the  owner 
and  in  possession  of  the  land,  near  Henderson,  upon  which 
the  tresj)ass  was  made;  that  he  directed  his  tenant  to  notify 
defendant  not  to  trespass  on  the  premises;  that  there  was  a 
fence  composed  of  two  or  three  strands  of  wire  across  that 
part  of  the  land  where  the  trespass  was  committed — put  up 
in  1887  or  1888;  that  the  fence  was  taken  down  and  pushed 
to  one  side  and  brush  thrown  out  and  a  road  made  across 
the  land  and  horses  and  vehicles  drove  across.  On  cross  exam- 
ination he  stated  that  he  had  heard  tliat  formerlv  and  before 
he  owned  the  land  a  road  ran  across  the  land,  but  that  in 
1868  or  18()9  it  had  been  discontinued  bv  the  board  of 
township  trustees  and  that  there  ha«  been  no  road  across 
the  land  since  he  bought  it  in  1885. 

Thomas  Allen,  for  the  state,  testified:  *'I  live  on  the 
farm  in  (juestion.  Lived  there  last  year.  In  February  or 
March  of  this  year  T  notified  Durham  not  to  trespass  on  the 
land.  The  wire  of  Young's  fence  was  down,  and  I  nailed 
it  up,  and  cut  bushes  and  put  in  the  road.  Defendant 
pulled  them  out,  and  told  me  not  to  do  it,  as  he  was  going 
to  travel  it  until  Lawyer  Hicks  told  him  to  stop.  I  tended 
the  land  last  vear,  and  intended  to  do  it  this  vear.  He 
asked  my  permission  to  go  across  it  last  year,  and  I  granted 
it.     Knew  nothing  about  it  until  last  year.'* 

W.  A.  Belvin,  for  the  state,  testified:  '*I  have  lived  near 
Henderson  since  1855.  Knew  this  road  ever  since.  It  was 
a  public  road.  I  was  a  member  of  the  board  of  township 
trustees  and  a  justice  of  the  peace.  About  1870  or  '71  the 
township  trustees  discontinued  the  road,  took  the  hands  off, 
and  assigned  them  to  another  road.  (Defendant  objected 
to  this  testimony  for  the  reason  that  the  Statute  directed, 
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and  still  does,  the  mode  by  which  a  public  road  might  be 
discontinued,  and  it  is  not  competent  to  show  that  it  was  dis- 
continued in  any  other  way,  except  by  nonuser  for  thirty 
years.  Objection  overruled.  Defendant  excepted.)"  The 
witness  stated  that  it  had  not  been  used  or  worked  for  27 
yeai's.  On  cross-examination  he  sUited:  "I  have  not  l)een 
been  a  justice  or  road  supervisor  all  the  time.  If  this  road 
had  had  an  overseer,  or  been  worked,  I  would  have  known 
it.  We  did  not  stoj)  it  up;  we  simply  took  the  hands  off. 
I  cannot  say  it  has  not  been  traveled  by  those  who  wanted 
to,  in  all  that  time;  but  it  was  discontinued  as  a  public  road 
by  the  township  trustees.  I  do  not  remember  that  every 
land  owner  was  notified,  or  that  notice  was  posted;  but  I 
presume  we  did  what  was  necessary.  The  book  of  the  trus- 
tees containing  this  was  burned  in  the  Henderson  fire  in  the 
spring  of  1870.  I  never  knew  or  heard  that  the  county 
commissioners  had  anything  to  do  with  discontinuing  it. 
The  part  of  this  road  that  crossed  Young's  land  has  been  in 
cultivation.     I  saw  it  in  cultivation  last  vear." 

There  was  other  evidence  as  to  the  disuse  of  the  old  road. 

Defendant,  a  witness  in  his  own  behalf,  testified:  "  I  am 
53  vears  old.  Have  known  this  place  40  vears.  Have 
lived  within  two  miles  of  it  for  40,  and  at  it  27,  vears.  I 
remember  when  this  road  across  Young's  land  was  worked 
by  an  ovei'seer  and  hands.  This  wire  was  put  up  10  or  11 
years  ago.  It  came  to  the  road  and  across  it  to  a  cedar, 
and  then  down  the  road.  People  at  first  went  along  beside 
the  wire,  and  then  turne<l  across  Buchanan's  land;  but  he 
stopped  up  that  way  this  year,  which  is  tlie  first  time  people 
passing  in  that  direction  have  been  stopped.  Then  I  took 
down  the  wire  at  the  cedar,  and  traveled  along  the  old 
road."  The  Court  here  intimated  that  it  would  instruct  the 
jury,  upon  the  evidence,  that  the  defendant  was  guilty. 
Defendant  offered  to  show  by  this  witness  hi^  bona  fide  belief 
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in  his  right  to  travel  the  old  road  across  prosecutor's  land; 
and  also  by  himself  and  many  other  witnesses  that  the  pub- 
lic continued  to  go  over  this  road  till  1888,  when  a  wire 
fence  was  put  across  the  road  by  the  prosecutor,  and  that 
thereafter  the  public  went  across  the  land  of  the  prosecutor 
and  Buchanan,  an  adjoining  owner,  in  the  same  direction, 
until  early  in  1897,  when  the  said  paths  were  obstructed. 
The  Court,  upon  objection  by  the  State,  held  this  evidence 
incompetent  and  immaterial.     Defendant  excepted. 

The  Court  then  charged  the  jury  that  upon  all  the  evi- 
dence, if  believed,  they  should  find  defendant  guilty.  De- 
fendant excepted,  ui)on  the  grounds  :     (1)  That,  it  appear- 

* 

ing  from  all  the  evidence  that  the  locus  in  question  was 
once  a  public  road,  it  devolved  upon  the  State  to  prove 
beyond  a  reasonable  doubt  that  the  right  and  easement  of 
the  public  to'  go  over  it  has  been  lost  either  by  the  metliod 
prescri]:)ed  by  law  for  discontinuing  public  roads,  before 
187(),  with  the  concurrence  of  the  township  trustees,  or  else 
bv  a  nonuser  of  the  easement  bv  the  public  for  30  years, 
neither  of  which  wa.s  proved  by  the  State;  and  the  action  of 
the  township  trustees,  as  testified  to,  in  taking  off  the  hands 
and  ceasing  to  work  the  road,  or  even  the  order  of  the  trus- 
tees discontinuing  the  road,  if  proved,  would  not,  without 
the  concurrence  of  the  county  commissioners,  make,  as  pro- 
vided by  law,  a  discontinuance  of  the  road.  (2)  The  Court 
should  have  admitted  the  evidence  offered  by  defendant  of 
the  bona  fdrs  of  his  claim  of  right  to  enter  and  go  over  the 
lands  on  that  part  thereof  regarded  by  defendant  as  a  public 
highway,  and  should  have  charged  the  jury  as  requested, 
that,  if  defendant  entered  the  land  under  a  bona  fide  claim 
of  right,  and  went  over  it,  he  would  not  be  guilty,  when  the 
same  had  ceased  to  be  a  public  road.  The  jury  returned  a 
verdict  of  guilty  and  from  the  judgment  thereon  defendant 
appealed. 
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Mr.  Zeb  V.  Waher^  Attorney  General^  and  Mr.  W.  B.  Shaw 
for  the  State. 

Mr.  T.  T.  IlickSj  for  defendant  (appellant.) 

Clark,  J.:  Upon  an  indictment  for  entry  upon  land 
after  being  forbidden  {Code,  Section  1120)  when  the  entr}% 
after  being  forbidden  by  the  party  in  possession,  is  shown 
or  admitted  the  burden  devolves  upon  the  defendant  to  show 
that  he  entered  under  a  bona  fide  claim  of  right.  It  is  not 
sufficient  merely  to  testify  that  he  believed  he  had  a  right 
to  enter,  for,  if  so,  the  Statute  would  be  a  nullity  and  inca- 
pable of  enforcement,  but  he  must  show  that  he  had  reiison- 
able  ground  for  such  belief  State  v.  Glemiy  118  N.  C,  1194; 
State  v.  Bnjsoti,  81  N.  C,  505;  State  v.  Crawley,  103  N.  C, 
353.  If  there  is  no  evidence  in  that  status  of  the  case  to 
show  reasonable  ground  for  such  belief  the  Judge  should 
instruct  the  jury  that,  if  the\'  believe  the  evidence,  the  de- 
fendant is  guilty.  State  v.  Fisher,  109  N.  C,  817;  State  v. 
Glenn,  supra;  State  v.  Calloway,  119  X.  C,  864. 

The  prohibition  and  the  entry  thereafter  were  in  evidence 
and  not  denied.  It  was  also  in  evidence  that  the  former 
public  road  was  discontimied  in  1870  by  the  board  of  town- 
ship trustees,  who  at  that  time  were  emi)Owered  to  discon- 
tinue public  highways.  Acts  18(>8-'()9,  Chapter  185,  Sec- 
tion 14.  It  being  shown  tliat  the  book  of  record  of  the 
board  of  townshij)  trustees  had  been  destroyed  by  fire,  the 
making  of  such  order  was  properly  shown  by  one  of  the  said 
trustees.  It  was  further  in  evidence  bv  the  defendant's  own 
testimonv  that  the  road  had  been  blocked  for  ten  or  eleven 
years  by  wires  put  up  for  that  purpose. 

The  Judge  therefore  properly  held  that  the  defendant's 
evidence  of  a  bona  fide  belief  that  he  had  a  right  to  enter, 
being  unsustained  by  any  evidence  of  a  reasonable  ground 
for  such  belief,  was  immaterial,  and  that  if  the  jury  believed 
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the  evidence  they  should  find  the  defendant  guilty. 

No  error.   ' 

Montgomery,  J.,  did  not  sit  on  the  hearing  of  this  ap- 
peal. 


STATE  V.  ROBERTSON. 


Indictm^ent  fo-r  Seduction — Evi(J^mce — Imjieachment  of  Witnesses 
— IVial — Expremon  of  Opinion  by  Trial  Judge, 

1.  It  is  competent  for  the  State,  in  the  trial  of  an  indictment  for  seduction, 

to  show  that  there  was  sexual  intercourse  between  the  parties 
subsequent  to  the  first  alleged  act. 

2.  In  the  trial  of  an  indictment  for  seduction  one  H.  testified,  for  the 

defence,  that  he  had  sexual  intercourse  with  the  prosecutrix  prior 
to  the  date  of  the  alleged  seduction.  One  U.  for  the  State,  testified 
that  in  a  conversation  with  him  the  siiid  H.  had  stated,  in  reply  to  a 
question,  that  he  had  never  had  illicit  intercourse  with  the  prosecu- 
trix and  that  she  was  a  lady.  Another  witness  for  the  State  was 
allowed  to  testify  that  he  was  near  11.  and  U  at  the  time  of  the  con- 
versation and  that,  hearing  the  name  of  the  prosecutrix  mentioned, 
he  went  near  to  tlie  parties  and  heard  II.  say  "It  is  not  so.  I  always 
found  her  to  be  a  lady  "  The  latter  testimony  was  objected  to  as 
fragmentary.  Held,  that  the  testimony  was  competent  since  it  con- 
tained the  whole  matter  in  dispute  and  nothing  that  II.  could  have 
said  could  have  explained  it  to  mean  anything  other  than  that  the 
prosecutrix  was  a  virtuous  woman,  so  far  as  he  knew, 

3.  Code,  Section  413,  only  prohibits  the  tria!  Judge  from  expressing  an 

opinion  upon  those  facts  respecting  which  the  parties  take  issue  or 
dispute  and,  in  order  to  constitute  a  violation  of  the  Statute, 
remarks  complained  of  must  be  shown  to  have  been  an  expression  of 
opinion  on  the  facts  and  prejudicial  to  the  party  complaining  of  the 
same;  but  where,  in  the  trial  of  an  indictment  for  seduction,  the 
prosecutrix  in  reply  to  a  question,  tearfully  and  energetically  denied 
that  she  had  ever  had  carnal  intercourse  with  any  one  but  the 
defendant  and  the  crowd  of  bystanders  laughed  boisterously,  and 
thereupon  the  trial  Judge,  in  attempting  to  quell  the  disturbance, 
remarked,    'If  I  could  discover  the  infernal  fiends  who  laugh  in  such 
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a  manner,  I  would  send  them  to  jail  for  contempt,"  such  remarks 
were  not  an  expression  of  opinion  on  the  facts  involved  in  the  prose- 
cution. 

Indictment  for  seduction,  tried  before  Robimony  /.,  and  a 
jury  at  July  Term,  1897,  of  Wake  Superior  Court.  The 
defendant  was  convicted  and  appealed  assigning  as  error  the 
admission  of  certain  evidence  for  the  State  and  the  remarks 
of  his  Honor  to  bystanders  at  the  trial. 

Mr.  Zeb  V.  If  a&er,  Attoniey  General,  and  Messrs,  Jones  & 
Boy  kin,  for  the  State. 

Messrs,  Battle  &  Mordecai  and  Argo  &  Snoii\  for  defendant 
(appellant). 

FuRCHEs,  J.:  This  is  an  indictment  for  seduction  under 
promise  to  marry,  under  the  Act  of  1885,  Chapter  248. 

There  are  three  exceptions  presented  by  the  record,  two 
as  to  evidence  and  one  as  to  remarks  made  bj^  the  Judge 
during  the  progress  of  the  trial,  in  which  it  is  allegeil  the 
Judge  expressed  an  opinion  as  to  the  facts  in  the  ca*se  preju- 
dicial to  the  defendant. 

The  State  asked  Julia  Hester,  the  prosecutrix,  if  subse- 
quent to  September  1893  there  were  other  illicit  acts 
committed  bv  them  of  a  carnal  character.  This  was 
objected  to  by  defendant  but  allowed  by  the  Court  and  the 
witness  answered  in  the  affirmative  that  there  had  been  other 
acts  since  the  first. 

This  ruling  of  the  Court  is  sustained  by  Wharton^s  Crimi- 
nal Evidence,  Section  35;  Sherwood  v.  Tilman,  55  Penn.  St. 
77,  and  by  a  note  in  Weaver  v.  Bechart,  44  Am.  Dec.  172, 
where  ISIterwooil  v.  Tilniaiiy  is  quoted  with  approval. 

As  the  third  exception  is  also  as  to  evidence,  we  will 
consider  it  next.  Tliomas  Hester  testified  that  he  had 
sexual  intercourse  with  the  prosecutrix  l)efore  September 
1893,  the  alleged  date  of  the  first  intercourse  with  the 
defendant. 
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J.  W.  Upchurch  testified  in  behalf  of  th^  State  that  he 
had  a  conversation  with  the  witness,  Thomas  Hester,  at  his 
mill  a  few  days  before  the  trial  in  the  civil  action,  in  which 
he  asked  Thomas  if  it  was  true  that  he  had  sexual  intercourse 
with  Julia  Hester,  the  prosecuting  witness,  when  Thomas 
replied  that  it  was  not  true;  that  he  knew  nothing  of  her, 
but  that  she  was  a  lad  v. 

I. 

There  was  evidence  that  Ray  Parrish,  I'pchurch's  miller, 
heard  this  conversation,  l^irrish  was  introduced  bv  the 
state  and  testified:  **I  saw  Thomas  Hester  at  the  mill  the 
day  he  refers  to  and  heard  him  talking;  they  were  just  out- 
side. I  heard  Thoma^s  Hester  mention  Julia  Hester's  name 
and  I  went  to  them  imm^diatelv  and  heard  Thomas  Hester 

ft 

sav,  'It  is  not  so,  I  alwavs  found  her  to  be  a  ladv/  '^  To 
this  evidence  the  defendant  objected  and  upon  it  being 
allowed  excepted,  upon  the  ground  that  it  was  fragmentary. 

We  do  not  think  so.  It  contained  the  whole  matter  in 
dispute,  and  if  true  proved  that  Thomas  Hester  had  testified 
falsely,  and  nothing  that  Thomas  could  have  said  could 
have  explained  it  to  mean  anything  but  that  she  was  a 
virtuous  w^oman,  so  far  as  he  knew.  There  was  no  error  in 
allowing  this  evidence.     I)(irii<  v.  Smith,  75  N.  C,  115. 

The  second  excej)ti()n  was  urged  with  great  earnestness 
and  seems  to  have  been  principally  relied  upon  by  the 
defendant.  It  is  an  alleged  violation  of  Section  41.*^  of  The 
Code.  During  the  progress  of  the  trial  which  seems  to  have 
lasted  for  more  than  a  dav,  there  had  l)een  considerable 

ft    ' 

disorder  on  the  part  of  some  of  the  j)ersons  present  at  the 
trial.  This  disorder  was  loud  outbursts  of  laughter,  which 
the  Court  had  undertaken  each  time  to  suppress.  Dur- 
ing the  examination  of  the  prosecutrix,  Julia  Hester,  she 
was  asked  by  the  State  if  she  had  ever,  at  any  time,  permitted 
any  man,  other  than  the  defendant,  to  have  carnal   know- 
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ledge  of  her;  aud  when  she  replied,  weepiiigly  bitterly,  in  a 
trembling  voice,  "No  sir,  no  sir,"  there  was  great  and  long 
continued  laughter  on  the  part  of  certain  of  the  audience. 
*The  Court  reproved  them  severely,  saying  'Order,  order;  let 
the  laughter  stop  at  once.  If  I  could  discover  the  infernal 
fiends  who  laugh  in  such  a  manner,  I  would  send  them  to  jail 
for  contempt."  Witliout  approving  of  the  language  in  w^hich 
this  reprimand  was  administered,  we  do  approve  of  the  repri- 
mand. The  Judge  could  not  have  maintained  his. own  self 
respect  nor  the  respect  of  others  for  the  Court  over  which  he 
presided,  if  he  had  not  reproved  and  reproved  sharply  such, 
unseemly  and  disrespectful  conduct.  And,  as  it  was  his 
duty  to  keep  order  and  to  rei)rimapd  and  to  punish,  if  need 
be,  parties  engaged  in  such  disreputable  conduct,  we  are  at 
a  loss  to  see  how  the  language  used  by  the  Judge  could 
prejudice  the  defendant.  It  may  be — we  do  not  say  that  it 
did — that  the  sharp  reproof  administered  by  the  Court, 
prevented  this  clacking  from  having  the  effect  that  the 
defendant  wished  it  to  have.  Whetlier  this  be  so  or  not,  it 
must  be  understood  that  order  will  be  maintained  in  our 
Courts,  and  that  causes  civil  or  criminal  must  be  tried  bv 
the  evidence  in  the  case  and  the  law  as  pronounced  by  the 
Court.  It  has  not  come  to  this,  that  a  Judge  cannot  main- 
tain order  in  Court  (even  though  he  uses  language  in  doing 
so  that  we  do  not  approve)  without  laying  himself  liable  to 
the  charge  of  violating  Section  413  of  The  Code.  What  he 
said  was  not  to  tlie  witnesses,  not  to  the  counsel,  not  to  the 
defendant,  but  to  those  creating  a  disorder.  And  how-  the 
defendant  can  come  to  the  conclusion  that  he  w'as  preju- 
diced, we  cannot  see,  unless  he  was  exj)ecting  the  disorder 
to  benefit  him  in  some  wav. 

The  Statute,  Section  413  of  The  Code,  only  prohibits  the 
Judge  from  expressing  an  opinion  upon  those  facts  respect- 
ing which   the  parties  take  issue  or  dispute.     If  he  does 
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this — expresses  an  opinion — in  any  manner  or  at  any  time 
during  the  trial,  he  violates  the  Statute,  if  it  is  done  in  such 
a  manner  as  to  prejudice  either  party.  But  it  devolves  upon 
the  party  complaining  to  show  that  the  Court  has  in  some 
way  expressed  an  opinion  on  the  facts  and  that  it  is  preju- 
dicial to  him,  or  that  it  must  be  reasonably  inferred  that  he 
was  prejudiced  thereby. 

In  State  v.  JaneSy  67  N.  C,  285,  it  is  held  that  there  must 
be  some  clear  proof  that  an  unfair  effect  was  likely  to  be 
produced  by  the  mode  adopted,  before  it  can  be  considered 
'*as  a  violation'*  of  the  Statute,  Section  413  of  The  Code. 

In  State  v.  Browning^  78  N.  C,  555,  it  is  said  that  **unless 
it  appears  with  ordinary  certainty  that  the  rights  of  the 
prisoner  have  been  in  some  way  prejudiced  by  the  remarks 
or  conduct  of  the  Court,  it  cannot  be  treated  as  error,'*  under 
the  Statute. 

In  Williajm  v.  Lumber  Co.,  118  N.  C,  928,  in  discussing 
the  rule  under  Section  413  of  The  Code,  it  is  said  the  Court 
admitted  a  paper  in  evidence  under  the  objection  of  the 
other  side  ^'remarking  in  a  very  pointed  manner  that  the 
Court  would  allow  the  paper  to  be  read  and  risk  it;  that 
when  people  contracted  debts  they  must  j)ay  them.''  And 
this  was  held  not  to  l)e  a  violation  of  Section  413.  This 
case  contains  a  full  discussion  of  the  learning  on  this  subject, 
in  which  the  most  of  the  authorities  are  collected. 

Therefore,  tested  by  reason  as  well  as  by  authority,  we 
are  of  the  opinion  there  was  no  eiTor  in  law  committed  in 
the  reprimand,  nor  in  the  manner  of  making  it,  prejudicial 
to  the  defendant.     The  judgment  is  affirmed. 

Affirmed. 
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Indictment  for  Carrying  Concealed   Weapons — ConjcealmeTU — 

Intent — Question    for  Jury — TVial. 

1.  The  gist  of  the  offence  of  carrying  a  conreHled  weapon  about  one's 
person  and  off  one's  own  premises,  consists  in  the  guilty  intent  to 
carry  it  concealed  and  not  in  the  intent  to  use  it. 

H.  The  concealed  possession  of  a  weapon  about  one's  person  and  off  bis 
own  premises  raises  the  presumption  of  guilt  which  may  be  rebut 
ted,  and  whether,  in  a  given  case,  the  weapon  is  concealed  from  the 
public  and  such  presumption  of  guilty  intent  is  rebutted  by  the 
mode  of  carrying  the  weapon,  are  questions  for  the  jury. 

8.  Where,  in  the  trial  of  an  indictment  for  carrying  a  concealed  weapon,  it 
appeared  that  the  defendant  had  on  no  overcoat  and  had  put  his 
pistol,  10  or  U  inches  long,  in  an  upper  outside  coat  pocket  and 
that  the  handle  and  two  inches  of  the  breech  were  exposed  to  view 
and  that  when  it  was  handed  to  him  to  take  on  a  journey  he  said  he 
did  not  intend  to  conceal  it,  it  was  error  to  instruct  the  jury  that,  if 
they  believed  from  the  evidence  that  any  part  of  the  pistol  was  con- 
cealed, that  it  could  not  be  seen  from  the  outside,  they  should  find 
the  defendant  guilty. 

Indictment  for  carrying  concealed  weapon,  tried  before 
Mclver,  J.,  and  a  jury  at  September  Term,  1897,  of  Nash 
Superior  (.'ourt.  The  evidence  showed  that  the  defendant 
carried  a  pistol  in  the  upper  breast  pocket;  that  the  pistol 
was  10  or  12  inches  long  and  that  part  of  the  handle  and 
barrel  protruded  from  the  top  of  the  pocket.  The  Judge 
charged  the  jurj^  who  returned  a  verdict  of  guilty,  that  if 
they  found  from  the  evidence  that  any  part  of  the  weapon 
was  concealed  they  should  return  a  verdict  of  guilty.  The 
defendant  appealed  assigning  as  error  the  above  recited  in- 
struction. 

Mr,  Zeb    V.  Waher,  Attorney  General,  for  the  State. 
Mr.  F.  iS.  Spruilly  for  defendant  (appellant). 

Faircloth,  C.  J.:     The  Constitution,  Article  I,  Section 
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24,  says  that,  "The  right  of  the  people  to  keep  and  bear 
arms  shall  not  be  infringed.  ....  Nothing 
herein  contained  shall  justify  the  practice  of  carrying  con- 
cealed weapons,  or  prevent  the  legislature  from  enacting- 
penal  Statutes  against  said  practice.'^  The  legishiture  may 
then  regulate  the  right  to  bear  arms  in  a  manner  conducive 
to  the  public  peace  {State  v.  Speller,  86  N.  C,  697)  which  it 
has  done  in  Section  1005  of  The  Code, 

The  offcTice  of  carrying  a  concealed  weapon  about  one's 
person  and  off  his  own  premises  consists  in  the  guilty  intent 
to  carrj^  it  concealed  and  not  upon  the  intent  to  use  it;  and 
the  possession  of  the  weapon  raises  the  presumption  of  guilt, 
which  presumption  may  be  rebutted  by  the  defendant. 
State  V.  Dixoiiy  114  N.  C,  850,  where  the  decisions  are  col- 
lected; State  V.  Plgford,  117  N.  C,  748;  State  v.  Ilinnant,  120 
N.  C,  572. 

State  V.  lAllyy  116  N.  (\,  1049,  was  much  like  the  present. 
The  proof  was  that  the  pistol  was  under  the  defendant's 
overcoat,  and  there  was  evidence  that  the  pistol  could  be 
be  seen.  It  was  held  that  it  was  a  matter  for  tlie  jury,  and 
not  for  the  Judge,  to  determine  whether  the  evidence  was 
sufficient  to  rebut  the  })resumption  of  concealment  raised  by 
the  Statute,  and  whether  or  not  the  weapon  was,  in  fact, 
concealed. 

In  the  present  case  there  was  evidence  that  the  defendant 
had  on  no  overcoat,  that  he  \mi  his  pistol  in  the  left  hand 
upper  outside  coat  pocket,  that  it  was  10  to  11  inches  long, 
that  two  inches  of  the  breech  and  the  handle  of  the  pistol 
was  showing,  and  the  balance  of  the  pistol  was  in  the  pocket. 
When  the  pistol  was  handed  to  the  defendant  to  go  on  a 
journey,  he  said  he  did  not  intend  to  conceal  it. 

His  Honor  told  the  jury  that  "If  any  part  of  the  pistol 
was  concealed,  it  is  an  indictable  offence,  and  if  the  jury  be- 
lieve beyond  a   reasonable  doubt  that  any  part  of  it  was 
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concealed,  that  is,  could  not  be  seen  from  the  outside,  they 
should  find  the  defendant  guilty."     This  was  error. 

Carrying  concealed  weapons  is  a  grievous  evil  and  a  con- 
stant menace  to  the  good/  order  and  peace  of  society.  It  is 
cruel  to  tlie  other  party,  who,  when  he  engages  in  an  alter- 
cation, is  ignorant  of  the  deadly  force  he  encounters,  and 
hence  the  concealment  is  the  gist  of  the  offence.  It  shows  a 
dieliberate  purpose  on  the  part  of  the  offender  to  take  his 
adversary  at  a  deadly  disadvantage. 

Whether  the  weapon  is  concealed  from  the  public,  and 
whether  the  defendant  has  rebutted  the  presumption  of  guilt 
raised  by  the  Statute  when  possession  is  shown,  are  ques- 
tions of  fact  solely  for  the  jury  under  proper  instructions 
from  the  Court.  If  the  weapon  is  partly  exposed  to  public 
view,  it  would  be  difficult  and  unreasonable  to  say,  as  a 
legal  conclusion,  that  it  was  concealed. 

New  trial. 


STATE  V.  S.  p.  S-VTTERFIELD. 

huUctnient  for  Official  Negligence — Officers — Criminal  Negli- 

gence — EHdeni'e —  IVia  L 

1.  Whether  the  evidence  in  the  tiial  of  an  indictment  was  such  an  justified 

the  jury  in  proceeding  to  a  veixiict— such  evidence  as  would  reason- 
ably satisfy  an  impartial  mind— is  a  preliminary  question  for  this 
Court  on  appeal. 

2.  In  the  trial  of  an  indictment  against  the  defendant,   who  was  principal 

Clerk  of  the  House  of  Representatives  of  the  General  Assembly  of 
1895,  for  negligently  permitting  a  bill,  which  had  not  been  passed, 
to  be  delivered  to  the  enrolling  clerk  to  be  enrolled,  it  appeared  that 
on  the  day  the  General  Assembly  was  about  to  adjourn  there  were 
861  bills  signed  by  the  Speaker  including  the  one  in  question;  that 
defendant  was  the  custodian  of  the  bills  and  kept  them  in  his  office 
but  had  to  leave  his  office  frequently;  that  he  had  four  or  five  assis- 
tant clerks  and  that  members  of  the  General  Assembly  and  other 
persons  had  access  to  his  office;  that  the  bill  in  question  was  tabled 
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and  so  marked  on  the  back  and  was  seen  in  the  hands  of  the  defend- 
ant  after  being  marked,  and  that  the  copyist  who  enrolled  the  bill 
did  not  receive  it  from  the  defendant  and  did  not  notice  its  endorse- 
ment and  that  defendant  did  not  speak  to  her  concerning  the  bill. 
Subsequently  the  bill  was  sent  to  the  Secretary  of  State'*s  office,  with 
the  signatures  of  the  Speakers,  and  appeared  upon  the  Statute  books; 
Held,  that  the  evidence  was  not  sufficient  to  warrant  a  verdict  of 
guilty.  (Montgomery.  J.,  dissents  arguendo,  in  which  Clark,  J., 
joins.) 

Indictment  for  iiegligeiice  in  the  discharge  of  the  duties 
of  the  office  of  Principal  Clerk  of  the  House  of  Re])resenta- 
tives  of  the  General  Assembly  of  North  Carolina,  tried  before 
Mclver,  J.,  and  a  jury  at  January  Term,  1896,  of  Wake 
Superior  Court.  There  was  a  verdict  of  guilty  and  defend- 
ant moved  to  set  aside  the  verdict  as  against  the  testimony 
for  a  new  trial,  &c.  The  motion  was  refused  and  defendant 
was  adjudged  to  pay  a  fine  of  $250  and  the  costs,  and  ap- 
pealed. 

Mr.  T.  P.  Dererenx^  for  the  State. 

Mr.  J.  C.  L.  Harri%  for  defendant  (appellant). 

Faircloth,  C.  J.:  The  defendant  is  indicted  as  princi- 
pal clerk  of  the  House  of  Representatives  of  the  General 
Asseml)ly  for  causing  and  permitting  to  be  delivered  to  the 
enrolling  clerk  a  certain  pretended  Act  of  Assembly  for 
enrollment.  The  Assembly  was  about  to  adjourn  and  on 
March  13,  1895,  three  hundred  and  sixtv-one  bills  were 
signed  by  the  Speaker,  including  this  bill  No.  1018.  The 
defendant  was  custodian  of  all  bills  and  kept  them  in  his 
office  not  far  from  the  Speaker's  desk,  and  he  had  to  leave 
his  office  frequently  and  attend  to  his  duties  in  front  of  the 
Speaker.  It  appeared  also  that  the  defendant  necessarily  had 
four  or  five  assistant  clerks  and  that  the  members  and  other 
persons  had  access  to  the  office;  that,  on  that  day,  there  was 
much  crowd  and  confusion.     It  appears  that  the  bill   was 
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tabled  on  the  preceding  evening  and  so  marked  on  the  back 
of  it — and  one  witness  testified  that  said  bill  and  others,  after 
the  stamp  '^tabled"  was  on  it,  were  seen  in  the  hands  of  the 
defendant.  On  the  same  day  a  lady  copyist  for  the  enroll- 
ing clerk  copied  said  bill  and  returned  it  to  her  principal. 
She  testified  that  the  defendant  did  not  give  her  the  bill 
and  never  spoke  to  her  about  it,  and  that  she  did  not  notice 
the  back  of  the  bill.  The  bill  was  soon  afterwards  found  on 
the  Statute  lK)ok. 

We  have  referred  to  this  much  of  the  evidence  merelv  to 
show  the  situation,  and  the  strongest  as[)ect  of  it  for  the 
State.  One  witness  testified  that  one  of  the  assistant  clerks 
had  charge  of  all  bills,  after  they  were  "sorted^'  and  place<l 
in  pigeon  holes  in  the  desk  of  the  office;  that  said  assistant 
had  the  key  to  this  desk  where  all  bills  were  kept,  and  that 
he  had  custodv  of  the  bills.  The  defendant  testified  that  he 
had  no  knowledge  or  information  how  the  enrolling  clerk 
came  in  possession  of  said  l)ill.  There  were  ten  or  twelve 
witnesses  examined  and  we  have  carefullv  read  the  whole 
evidence,  and  we  are  of  opinion  that  the  defendant's  motion 
in  arrest  ought  to  have  been  grantinl. 

The  duty  of  drawing  the  line  between  a  scintilla  and 
evidence  fit  for  the  jury  is  sometimes  difficult  and  delicate, 
but  it  is  important  and  the  Court  nuist  assume  the  responsi- 
bility. It  is  a  preliminary  (juestion  for  the  Court  who  must 
find,  not  tliat  there  is  absolutely  no  evidence,  Imt  that  the 
evidence  is  such  as  would  justify  the  jury  in  proceeding  to 
a  verdict — such  evidence  as  will  reasonablv  satisfv  an  im- 
partial  mind.  Coinntiasioueni  v.  Clark.  94  V.  S.,  278; 
Witfskowslcy  V.  Wasson^ll  N.  C.,451;  Young  \.  Railroud.WiS 
X.  C,  032;  State  v.  Chaucy,  110  N.  C\,  507. 

Error. 

MoNTGOMKRY,  J.,  dissenting:  The  defendant  undertakes 
to  defend  himself  by  urging  that  as  great  a  number  as  361 
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bills  were  signed  by  the  Speakers  on  the  day  when  this  one 
was  signed;  that  there  was  a  great  rush  and  mighty  confu- 
sion in  the  House  that  day;  that  he  was  freijuently  away 
from  his  office  in  the  discharge  of  his  duties,  and  that  his 
assistant  clerks,  five.or  six  in  number,  were  not  of  his  own 
choosing,  but  appointed  for  him  by  the  House.  But  all  of 
these  things  combined  could  not  relieve  him  from  the  obli- 
gation of  exercising  reasonable  care  in  performing  his  duty 
in  connection  with  this  i)artieular  bill.  Indeed  they  should 
have  made  him  mor^«.ireful.  If  there  had  been  a  thousand 
bills  instead  of  361  and  the  House  had  been  a  Bedlam  and 
the  number  of  his  clerks  twice  as  great  as  they  were,  he 
could  easily  enough  have  taken  this  one  bill  out  of  the 
batch,  after  his  attention  was  called  to  it,  and  called  to  it  as 
a  bill  that  had  been  tabled,  and  have  placed  it  where  it 
could  not  have  been  enrolled.  Although  others  of  his  duties 
might  have  been  impossible  of  performance  on  that  day, 
owing  to  the  matters  he  mentions,  yet  there  could  have 
been  no  excuse  for  a  failure  to  make  an  effort  to  i)revent 
this  tabled  bill  from  being  enrolled  after  his  attention  had 
been  called  to  it. 

The  indictment  contained  two  counts,  tlie  first  one  charg- 
ing that  he  permitted  the  enrollment  negligently,  and  tlie 
second  that  he  did  it  or  had  it  done  knowingly,  wilfully 
and  corruptly.  He  was  convicted  on  the  first  count.  The 
only  question  necessary  to  be  decided  is  whether  there  was 
any  sufficient  evidence  to  be  submitted  to  the  jury  on  the 
question  of  negligence.  I  do  not  see  how  it  admits  of  a 
doubt  that  there  was  such  evidence.  The  following  is  the 
evidence:  The  bill,  House  bill  1018,  had  on  its  back,  with 
others,  this  endorsement,  'Tabled  March  12,  1895,"  and,  in 
fact,  it  had  been  tabled  on  that  day.  The  journal  of  the 
House  showed  no  entrj^  that  the  bill  had  been  tabled.    Books 
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were  kept  by  the  defendant,  as  i)rincipal  clerk  cff  the  House, 
in  which  were  kept,  receipts  of  the  enrolling  clerk  for  all 
bills  received  by  him  from  the  principal  clerk.  This  bill 
1018  as  appeared  from  these  books  was  not  receipted  for 
either  by  title  or  number.  R.  L.  Smith,  a  member  of  the 
House  of  tliat  session,  introduced •  the  bill.  Smith  lor  the 
State  testified  that  he  recjuested  the  Speaker  to  place  the 
bill  before  the  House;  that  such  CQUi'se  was  taken  and  that 
the  bill  was  tabled  on  March  11th.  The  witness  further 
testified  that,  on  the  next  day,  the  lllth  of  March,  he  saw 
the  defendant  in  the  possession  of  the  tabled  bill.  The  fol- 
lowing is  the  exact  testimony  of  the  witness  Smith  on  that 
point:  '*The  next  day,  12th  March,  I  met  Satterfield,  Chief 
Clerk,  just  at  the  left  of  the  Sj)eaker's  chair  and  he  said  he 
had  one  of  mv  bills.  I  m^ked  him  to  let  )ue  see  it  and  what 
he  was  going  to  do  with  itf  He  showed  me  the  bill,  he  said 
he  was  going  to  give  it  to  the  enrolling  clerk.  I  told  him 
it  was  tabled  last  night.  He  sai<l  he  would  go  back  and 
see  about  if.  He  turned  back  towards  the  desk  of  the  prin- 
cipal clerk  which  is  in  front  of  the  Speaker's  chair.  Since 
then  he  asked  me  where  it  was  1  met  him,  I  told  him  and 
he  admitted  it."  The  defendant,  after  havrng  Ix^en  seen  in 
the  i)ossession  of  the  bill  as  described  in  the  testimony  of 
the  witness  Smith  on  his  way  to  the  enrolling  clerk's  office 
and  after  he  had  been  cautioned  about  it^  when  he  came 
upon  the  stand  as  a  witness  for  himself,  did  not  give  out 
one  word  as  to  what  he  did  with  the  bill  after  that  time  or 
as  to  whether  he  took  any  precautions  to  have  it  put  in  the 
possession  of  Mr.  Lillington,  the  assistant  clerk,  whose  duty 
it  was  to  place  the  bills  into  proper  apartments  in  a  desk 
which  he  kept  for  that  purpose,  and  which  desk  Lillington 
kept  locked,  keej)ing  the  key  himself.  By  the  testimony, 
Lillington  was  the  custodian  of  the  bills,  such  as  had  been- 
passed  and  such  as  had  been  tabled,  and  the  bill  was  never 
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placed  in  his  possession  as  far  as  tlie  evidence  discloses. 
The  defendant,  it  is  true,  contradicted  the  witness  Smith  as 
to  the  nature  of  the  conversation  which  thev  had  when 

ft' 

Smith  discovered  him  going  to  the  enrolling  Clerk's  office 
to  have  the  tabled  bill  enrolled.  The  defendant  was  aware 
of  the  importance  of  that  testimony.  There  was  a  conflict, 
but  both  sides  of  it  was  a  matter  for  the  consideration  of 
the  jury. 

The  evidence,  including  the  defendant's  own  testimony, 
tended  strongly  to  show  that  he  did  not  use  one  particle  of 
care  to  i)revent  the  enrollment  of  this  tabled  bill. 

I  think  the  verdict  of  the  jury  and  the  judgment  of  the 
Court  below  ought  to  stan'd,  for  the  verdict  was  justified  by 
the  evidence,  and  the  judgment  according  to  the  law. 

Clark,  J.:     I  ccmcur  in  the  dissenting  opinion. 


STATE  V.   G1U)VES. 

Indict inent  for  Murder — Triftl — Eridrncr — Cliarge  of  Judge — 

Arrajj  of  Facts — Waiver. 

1.  Inasmuch  as  the  Statute  (Section  418  of  T/if  (-ode)  retjuircs  that  the  trial 

Judge  "shall  state  in  plain  and  correct  manner  the  evidence  given  in 
the  case  and  declare  and  explain  the  law  arising  thereon,"  a  charge 
to  the  jury,  in  the  trial  oi  an  indictment  for  murder,  where  the  evi- 
dence of  guilt  is  conflicting,  is  insufficient  which  only  defines  the 
different  degrees  of  murder  and  cont^iius  no  array  of  the  facts  or  in- 
struction as  to  the  law  applicable  to  such  facts  as  the  jury  may  find 
to  be  true  from  the  evidence. 

2.  Where  a  defendant  on  trial  for  a  capital  offence  pleads  "not  guilty,"  his 

consent  that.the  Judge  need  not  read  over  his  notes  of  the  testimony 
is  not  a  waiver  of  his  right  to  have  the  law  applied  to  the  facts  in 
his  case  as  the  law  requires  shall  be  done. 

Indictment  for  murder,  tried  before  Adaiii.%   J.,  and  a 
jury  at  March  Term,  1897,  of  Wake  Superior  Court.     The 
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defendant  wRvS  convicted  of  murder  in  tlie  second  degree  and 
appealed  assigning  error  in  the  instructions  to  the  jur}\ 

The  charge  of  his  Honor  was  as  follows:  **The  Stat<?  is 
required  to  satisfy  you  beyond  a  reasonable  doubt  of  the  guilt 
of  the  prisoner.  The  prisoner  is  not  re(|uired  to  show  his 
innocence.  The  law  presumes  every  person  charged  with 
crime  to  be  innocent;  and,  if  the  State  has  so  satisfied  you,  then 
your  next  inquiry  is  as  to  what  degree  of  crime  has  been 
committed,  whether  murder  in  the  first  degree,  nmrder  in 
the  second  degree,  or  manslaughter.  You  are  instructed 
that,  under  our  Statute,  the  prisoner  cannot  1^  found  guilty 
of  murder  in  the  first  degree  unless  you  are  satisfied  from 
the  evidence,  bevond  a  reasonable  doubt,  not  oiilv  that  he 
is  guilty  of  feloniously  killing  the  deceased,  but  it  must  fur- 
ther appear  from  the  evidence  beyond  a  reasonable  doubt 
that  such  killing  was  done  wilfully,  deliberately,  and  with 
premeditation, — that  is,  that  it  was  done  intentionally  and 
with  prior  deliberation;  and  unless  all  these  appear  from  the 
evidence,  beyond  a  reasonable  doubt,  the  jiuy  cannot  find 
murder  in  the  first  degree.  While  the  law  re([uires,  in  order 
to  constitute  murder  in  the  first  degree,  that  the  killing 
shall  be  wilful  and  premeditated,  still  it  does  not  require 
that  the  wailful  intent  premeditated  ordeliberat-ed  shall  exist 
for  any  lengtli  of  time  before  the  crime  is  committed.  It  is 
sufficient  if  there  was  a  design  and  determination  to  kill, 
distinctly  formed  in  the  mind  at  any  moment  before  or  at 
the  time  the  pistol  shot  was  fired.  And  in  this  case,  if  you 
believe  from  the  evidence,  beyond  a  reasonable  doubt,  tliat 
the  prisoner  feloniously  shot  and  killed  deceased  as  charged 
in  the  indictment,  and  that,  before  or  at  the  time  the  pistol 
was  fired,  the  prisoner  had  formed  in  his  mind  the  wilful, 
deliberate  and  premeditated  purpose  and  design  to  take  the 
life  of  the  deceased,  and  that  the  pistol  was  shot  in  further- 
ance of  that  design  and  purpose,  and  death  ensued  from  the 


N.  C]  SEPTEMBER  TERM,  1897.  565 


State  v.  Groves. 


effect  of  said  shot,  that  he  would  be  guilty  of  murder  in  the 
first  degree.  To  constitute  murder  in  the  first  degree,  there 
must  have  been  an  unlawful  killing,  done  purposely  and 
with  premeditation  and  malice.  If  a  person  has  actually 
formed  the  purpose  maliciously  to  kill,  and  htis  deliberated 
and  premeditated  upon  it,  before  he  performed  the  act,  and 
then  performs  it,  he  is  guilty  of  murder  in  the  first  degree, 
however  short  the  time  may  have  been  between  the  purpose 
and  its  execution.  It  is  not  time  which  constitutes  the  dis- 
tinction between  murder  in  the  first  degree  and  murder  in 
the  second  degree.  Deliberation  and  premeditation  are 
essential  in  order  to  constitute  murder  in  the  first  degree,  it 
matters  not  how  short  the  time,  if  the  party  has  turned  it 
over  in  his  mind,  and  weighed  and  deliberated  upon  it. 
Murder  in  the  second  degree  is  the  felonious  killing  of  a 
person  with  malice  aforethought,  but  without  delibera- 
tion and  premeditation.  Manslaughter  is  any  unlawful 
killing  without  malice  aforethought,  as  when  one  kills 
another  in  a  fight  arising  in  a  sudden  quarrel  in  the  heat  of 
passion.  Defendant  admits  that  he  shot  the  deceased. 
That  being  so,  malice  is  presumed  from  the  use  of  the  deadly 
weapon;  and  if  you  l)elieve  that  the  prisoner  sliot  the  de- 
ceased as  he  savs  he  did,  and  deceased  died  from  the  effect 
of  the  wound  caused  by  said  pistol  shot,  and  that  he  pre- 
meditated and  deliberated  by  turning  the  matter  over  in  his 
mind  before  the  fatal  shot  was  fired,  then  you  should  find 
him  guilty  of  murder  in  the  first  degree,  unless  you  find  he 
shot  in  self-defence.  If  you  find  that  the  j)risoner  had  not 
deliberated  and  premeditated, — that  is,  thought  of  the  kill- 
ing before  hand, — and  had  not  formed  a  specific  intent  to  kill 
the  deceased  before  he  shot,  then  you  should  find  him  guilty  of 
murder  in  the  second  degree,  unless  the  defendant  has  satisfied 
you  that  he  acted  from  the  impulse  of  heat  and  passion  or 
that  he  sliot  in  self-defence.     But,  if  vou  should   find  that 
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defendant  acted  from  the  impulse  of  heat  and  passion,  and 
that  the  deceased  and  defendant  were  quarreling  with  each 
other,  and  defendant  shot  from  impulse  and  passion,  and 
deceased  died  from  the  effect  of  said  wound  made  by  the 
pistol  shot,  then  you  should  find  him  guilty  of  manslaugh- 
ter, unless  you  are  satisfied  the  prisoner  shot  in  self-defence. 
The  fact  that  deceased  may  have  cursed  or  insulted  the  de- 
fendant did  not  give  the  defendant  a  right  t<)  shoot  deceiised; 
and  if  the  prisoner  shot  deceased  for  the  puqK>se  of  resenting 
an  insult,  and  death  resulted  from  said  shot,  the  prisoner 
would,  at  least,  be  guilty  of  manslaughter,  unless  you  find  he 
shot  in  self-defence.  The  plea  of  self-defence  being  relied  on, 
it  is  incumbent  on  the  defendant  to  show  to  vour  satisfaction 
that  he  acted  in  his  necessary  self-defence.  The  burden  in 
this  respect  is  on  the  prisoner.  A  person  has  a  right  to 
defend  himself  from  death  or  serious  l)odily  harm  when 
attacked,  but  in  that  case  has  no  right  to  use  more  force 
than  is  necessary  in  his  protection;  but,  if  an  attack  on  a 
person  is  not  of  such  violence  as  to  threaten  serious  bodily 
harm,  his  resistance  must  stop  short  of  injury  to  life  or 
limb.  When  a  person  is  assailed  bj'  another,  and  from  the 
nature  of  the  attack,  viewed  in  the  light  of  the  assailant's 
known  character  for  violence,  and  if  the  l)arty  assailed  has 
reasonable  ground  to  believe,  and  does  believe,  that  the 
assailant  intends  presently  to  take  his  life  or  to  do  him  some 
great  bodily  harm,  he  will  be  justified  in  killing  his  assail- 
ant, pBovided  he  has  not  previously  brought  on  the  assault, 
and  provided  the  circumstances  are  such  that  the  extreme 
measure  would  seem  to  the  comprehension  of  a  reasonable 
man  necessary  in  his  situation  to  prevent  the  threatened 
injury,  not  the  bare  belief  on  the  part  of  the  accused  that 
he  was  in  danger  of  death  or  great  bodily  harm  at  the  time 
he  resorted  to  the  force  which  will  excuse  or  justify  him, 
but  he  must  show  to  your  satisfaction  that  he  had  reasonable 
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grounds  for  such  apprehension;  at  least,  he  must  raise  a 
reasonable  doubt  in  your  minds  as  to  whether  he  had  not 
such  reasonable  grounds.  It  is  for  the  jury,  and  not  the 
prisoner,  to  judge  of  the  reasonable  grounds  of  apprehension." 

Mr.  Zeh  V.  WalseVy  Attorney  General,  for  the  State. 
Messrs,  Jones  &  Boykin  and  J.  C.  L.  Han'L%  for  defendant 
(appellant). 

Faircloth,  C.  J.:  The  defendant  was  indicted  for  mur- 
der, was  convicted  of  murder  in  the  second  degree  and 
appealed,  assigning  several  exceptions  in  apt  time.  We  are 
required  to  order  a  new  trial  on  one  exce})tion  and  that 
renders  it  unnecessary  to  consider  the  other  exceptions. 
That  exception  was  to  his  Honor's  charge  to  the  jur5\ 
Several  witnesses  were  examined  as  to  the  facts  and  to 
character.  There  was  c(mflicting  evidence  as  to  the  circum- 
stances, the  place,  the  manner  of  the  killing  and  the  mutual 
provocations.  His  Honor  told  the  jury  what  constituted 
murder,  murder  .in  the  second  degree,  manslaughter  and 
self  defence  in  general  terms;  and,  without  committing  our- 
selves to  his  definitions,  in  several  respects  we  find  tlie 
charge  defective.  It  fails  to  state  the  contentions  of  the 
parties,  and  fails  to  tell  the  jury  if  they  find  the  facts 
according  to  either  of  the  contentions,  what  the  law  is  appli- 
cable thereto.  There  is  no  arrav  of  the  fact  or  facts,  which 
the  evidence  tends  to  prove,  if  believed  by  the  jury,  and  the 
jury  is  left  to  apply  the  law  to  the  facts  as  tliey  may  find 
them  without  any  aid  from  the  Court.  The  charge  deals  in 
general  expressions  in  technical  language,  without  any 
array  of  the  facts,  or  different  parts  of  the  evidence,  and  it 
is  hardly  })Ossible  for  the  jury  to  apply  such  language  to  the 
facts  without  assistance  from  the  Court.  The  law  does  not 
leave  them  in  such  a  helpless  condition.  The  law  recjuires 
that  the  Judge  *'shall  state  in  plain  and  correct  maimer  the 
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evidence  given  in  the  case,  and  declare  and  explain  the  law 
arising  thereon^'  {Code,  Section  413)  and  the  defendant's  ex- 
ception is  that  he  failed  to  do  so,  and  that  he  failed  to  state 
the  issues  arising  out  of  the  evidence,  upon  which  they  were 
compelled  to  pass;  also  that  he  failed  to  instruct  them  as 
to  the  law  applicable  to  such  facts  as  they  might  find  to 
be  true  from  the  evidence. 

In  State  v.  Dunlopj  65  N.  C,  288,  it  was  held  that  when 
a  prayer  for  instruction  assumes  facts  to  be  in  proof,  and  in 
the  opinion  of  the  Judge  there  is  no  evidence  tending  to 
prove  them,  he  ought  to  say  so  and  disembarrass  the  jury  of 
the  assumed  facts  and  of  tl>e  law  predicated  thereon.  But 
if  there  be  evidence  tending  to  prove  the  assumed  facts,  the 
Judge  should  tell  the  jury  distinctly  what  the  law  is,  if  they 
find  the  assumed  state  of  facts  to  be  true,  and  so  as  to  every 
such  state  of  facts  arising  out  of  the  different  aspects  of  the 
evidence. 

The  subject  is  so  thoroughly  discussed  in  the  above  case 
and  in  State  v.  Jones,  87  N.  C,  547,  a  similar  case,  that  we 
deem  it  useless  to  cite  other  authorities  of  to  make  further 
connnent.  It  was  agreed  that  his  Honor  "need  not  read 
over  his  notes  of  the  testimonv''  and  he  did  not  do  so.  This 
does  not  change  the  matter.  His  Honor  was  not  recjuired 
to  read  over  the  details  of  the  evidence,  nor  to  repeat  it  in 
detail  to  the  jury,  but  he  must  direct  their  attention  to  the 
principal  (juestions  they  have  to  try  and  give  them  the  law 
l>earing  thereon. 

A  defendant  may  plead  guilty  if  he  likes,  and  waive 
manv  formalities  in  the  course  of  the  trial,  but  when  he  has 
plead  *not  guilty'  in  a  capit^il  case,  and  is  in  the  hands  of 
the  jury  and  Court,  his  consent  that  the  Judge  need  not 
read  over  his  notes  cannot  l)e  taken  as  a  waiver  of  his  right 
to  have  the  law  applied  to  the  facts  in  his  case,  as  the  law 
rec^uires  shall  l)e  done.     The  case  goes  back  for  trial  denom 
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for  the  offence  charged  in  the  bill  of  indictment.     State  v. 
Oraim,  120  N.  C,  601. 

New  trial. 


STATK  V.  S.   BRYANT. 

Indictment  for  Failure  to  Pay   Toj-e^ — Taxes,  Wheyi  Payable, 

Under  Section  85,  Chapter  169  (Tax  Machinery  Act)  of  Laws  of  1897, 
the  tax  payer  may  pay  his  taxes  at  any  tiine'before  the  last  day  of 
November  without  incurring  any  penalty  or  punishment,  but  under 
Section  36  the  Sheriff,  whenever  justified  reasonably  by  the  facts  in 
the  case,  may  levy  and  collect  by  distress  at  any  time  after  the  first 
day  of  November. 

Indictment  for  failure  to  pay  taxes,  tried  before  Robinson, 
J.,  and  a  jury  at  Fall  Term,  1897,  of  Johnston  Superior 
Court. 

The  jury  rendered  the  following  special  verdict: 

**That  defendant  is  a  resident  of  this  County.  That  on 
the  16th  day  of  November,  1897,  the  defendant  was  liable 
for  a  poll  tax  in  the  sum  of  two  dollars  and  a  property  tax 
in  the  sum  of  ninety-one  cents  and  that  he  failed  to  pay  the 
same.  If,  therefore,  the  Court  shall  adjudge  the  defendant 
guilty  upon  this  finding  of  facts  then  the  jury  so  find  for 
their  verdict. 

And  if  the  Court  shall  thereupon  adjudge  the  defendant 
not  guilty  then  the  jury  so  find."  The  Court  thereupon 
adjudged  the  defendant  not  guilty,  whereupon  the  Solicitor 
for  the  State  appealed. 

Mr.  Zeb  V.  Waherr,  Attorn^  General,  for  the  State. 
No  counsel,  contra. 
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Faircloth,  C.  J.:  The  indictment  is  for  failing  to  pay 
taxes  and  was  found  to  be  a  true  bill  at  a  term  of  Court  held 
November  16,  1897.  By  agreement  of  counsel  for  the  State 
and  the  defendant  tliejury  returned  the  following  si)ecial 
verdict:  'That  oil  the  16th  day  of  November,  1897,  the 
defendant  was  liable  for  a  poll  tax  in  the  .sum  of  |2  and 
a  property  tax  in  the  sum  of  91  cents  and  that  he  failed  to 
pay  the  same."  His  Honor  upon  these  facts  held  that  the 
defendant  was  not  guilty  and  the  Solicitor  for  the  State 
appealed. 

The  Revenue  Act  of  1897,  Cliapter  168,  Section  52, 
requires  the  Sheriff  of  each  County  to  inquire  and  report  to 
the  Judge,  at  each  term  of  the  criminal  Court  held  in  the 
County,  following  the  time  when  the  taxes  should  have 
been  paid,  as  to  whether  they  have  l>een  paid  and  to  make 
out  a  list  of  all  delinquents,  and  the  Judge  is  required  to 
submit  the  list  to  the  Solicitor  for  prosecution  in  the  manner 
provided  in  the  next  Section.  Section  53  declares  that 
persons  liable  for  taxes,  provided  for  in  this  Act  and  the 
Machinery  Act,  and  failing  to  pay  the  same  as  provided  by 
law,  shall  be  guilty  of  a  mis<lemeanor.  The  Machinery 
Act  of  1897,  Chapter  169,  Section  35,  declares  that  "all 
taxes  shall  be  due  on  the  first  Monday  in  September  in  each 
year."  Section  36  declares  that  "the  Sheriff  or  his  deputy 
or  tax  collector  shall  attend  at  the  Court  house  or  his  office 
in  the  County  town  during  the  months  of  September  and 
November  for  the  pur})()se  of  receiving  taxes.  He  shall  also 
in  like  manner  attend  at  least  one  day  during  the  month  of 
October  at  some  one  or  more  places  in  each  township,  of 
which  15  days  notice  shall  be  given  by  advertisement,  etc., 
provided  tliat  nothing  in  tliis  Section  shall  be  construed  to 
prevent  the  collecting  officer  from  levying  and  selling  afler 
the  first  day  of  November,  but  he  shall  not  sell  before  that 
dav." 
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The  amount  of  tax,  subject  to  the  Constitution,  time  when 
due,  when  collectible,  and  the  procedure,  are  matters  regu- 
lated by  the  Legislature,  usually  every  two  yeai*s,  for  raising 
revenue  for  the  State.  Different  Sections  of  these  Revenue 
Acts  are  frequently  and  apparently  in  conflict  with  each 
other  and  are  sometimes  found  to  be  so.  When  these 
apparent  conflicts  can  be  reconciled,  consistent  with  the 
language  and  intent  of  the  Legislature,  we  think  such  con- 
struction should  be  given  to  such  legislation.  In  the  present 
case  it  is  clear  that  taxes  are  due  Sept<3mber  1,  and  the  col- 
lector shall  attend  the  precincts  until  the  last  of  November 
to  receive  ttixes,  and  he  may  levy  and  collect  after 
November  1. 

We  think  the  tax  payer  may  pay  his  taxes  at  any  time 
before  the  last  of  November,  at  least,  without  incurring  any 
penalty  or  punishment,  and  that  the  Sheriffs  under  the 
proviso  in  Section  36  may  levy  and  collect,  whenever  justi- 
fied reasonably  by  the  facts  in  the  case ;  for  insUmce,  if 
the  tax  payer  should  attempt  to  remove  to  distant  parts,  or 
attempt  to  secrete  or  remove  his  property  and  thus  evade 
payment.  In  such  cases,  it  is  reasonable  that  the  tax 
collector  should  have  authority  to  collect  at  any  time  after 
November  1.  True,  the  tax  payer  may  pay  at  any  time 
before  or  after  the  day  on  which  he  is  recjuired  to  do  so,  but 
if  he  is  not  allowed  until  the  last  dav  of  November  there  is 
no  reason  why  the  tax  collector  should  attend  at  the  pre- 
cincts and  be  required  to  do  so  until  that  day.  The  law 
requires  payment  of  taxes,  but  we  do  not  see  that  the  Legis- 
lature intended  to  adopt  any  harsh  rule.  In  passing  Reve- 
nue Laws  the  Legislature  takes  notice  of  the  habits  of  the 
people  and  of  the  season  in  which  they  can  pay  without 
sacrifices. 

In  the  present  case,  it  does  not  appear  that  the  defendant 
has  refused  to  pay  or  that  the  collector  has  yet  demanded 
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payment,  nor  that  the  tax  is  in  danger  of  being  lost.     We 
must  therefore  sustain  the  conclusion  of  his  Honor. 

Affirmed. 


STATE   V.  PETER  CAMERON. 

Practice — Appeal — Criminal     Qi^'ies — Statement   of    Case   on 
Appeal — Solicitor  for  the  State — Cointselfor  Prosecution. 

1.  Appeals  in  criminal  case^  are  regulated  by  the  same  rules  as  govern 
those  in  civil  cases  and  must  be  begun  and  perfected  according  to 
the  requirements  of  law  on  that  subject. 

a.  The  statement  of  case  on  appeal  in  a  criminal  case  must  be  submitted 
to  the  State's  Solicitor  for  the  District  where  the  case  is  tried  for 
acceptance  or  objection. 

S.  Counsel  for  a  private  prosecutor,  who  aids  the  Solicitor  in  the  trial  of  a 
criminal  case,  has  no  authority  to  accept  a  statement  of  cise  on 
appeal. 

4.  Where  the  State's  Solicitor  is  not  present  at  the  trial  of  a  criminal  prose- 
cution, the  case  on  appeal  may  be  served  on  the  attorney  who 
represents  him  ofHcially,  with  the  sanction  and  approval  of  the  Court, 
and,  in  such  case,  the  appointment  of  such  representative  must  be 
made  a  matter  of  record  and  appear  in  the  transcript  of  the  record 
on  appeal. 

Indictment  tried  before  Mclver^  J.,  and  a  jury  at  Fall 
Term,  1896,  of  Chatham  Superior  C'purt.  The  defendant 
was  convicted,  and  appealed. 

Mr.  Zeb  V.  Walser^  Attorney  General,  for  the  State. 
Messi^s.  Murchison  &  Calvert,  for  defendant  (appellant). 

• 

Montgomery,  J.:  Appeals  are  allowed  from  the  Superior 
Courts  to  the  Supreme  Court  in  all  cases  where  final  judg- 
ment is  pronounced,  but  they  must  be  begun  and  perfected 
according  to  the  requirements  of  the  law  on  that  subject. 
The  law  which  regulates  the  matter  of  appeals  is  the  same 
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in  both  civil  and  criminal  cases.  As  a  first  step,  the  appel- 
lant, within  the  time  allowed  must  make  out  a  statement  of 
the  case  on  appeal,  and  tender  the  same  to  the  resi)ondent. 
In  criminal  appeals,  the  respondent  is  the  State  represented 
by  the  Solicitor  of  the  District  in  which  the  case  is  tried. 
In  the  matter  before  us  we  find  upon  examination  of  the 
statement  of  the  case  on  appeal  that  it  was  neither  submitted 
to  the  Solicitor  and  accepted  by  him,  nor  made  out  by  the 
Judge  as  upon  objection  made  by  the  Solicitor  to  the  case 
of  the  appellant.  The  case  was  prepared  by  theattoruey  of 
the  appellant  ajid  acce])ted  by  the  attorney  who  appeared 
on  the  trial  for  the  prosecutrix,  and  who  subscribed  himself 
as  the  representative  of  the  Solicitor.  After  a  thorough 
consideration  we  are  of  the  opinion  that  the  attorney  who 
undertook  for  the  State  to  accept  the  case  of  the  appellant 
had  no  authority,  that  we  can  see,  to  do  so.  The  Solicitor 
represents  the  State  in  criminal  prosecutions  and  the  state- 
ment of  cases  on  appeal  in  such  cases  should  be  submitted 
to  him  for  acceptance  or  objectioii.  If  that  officer  should 
not  be  present  during  the  trial,  then  the  case  on  appeal 
should  be  submitted  to  tlie  attorney  who  represents  the 
Solicitor  and  w^ho  is  prosecuting  for  the  State  with  the 
sanction  and  approval  of  the  Court,  and  the  ai)pointment 
by  the  Solicitor  of  his  representative  must  be  made  a  matter 
of  record,  and  appear  in  the  transcript  to  this  Court  that 
we  may  see  and  know  that  in  a  matter  of  such  importance 
the  State  is  represented  by  the  Solicitor  or  by  an  attorney 
who  has  been  appointed  by  him,  and  authorized  by  the 
Court  to  perform  the  duties  of  the  Solicitor.  An  attorney 
who  simply  appears  for  a  private  prosecutor  only  aids  the 
State  in  the  trial,  but  does  not  represent  the  State  in  the 
sense  of  one  of  its  sworn  officers. 

This  matter  is  remanded  to  the  Court  below  with  instruc- 
tions to  the  Clerk  thereof  to  notify,  at  once,  the  appellant 
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and  his  attorney  of  the  ophiion  of  this  Court  to  the  end 
that  he  niav,  if  he  so  desires,  tender  a  statement  of  the  case 
on  appeal  to  the  SoHcitor  of  the  5th  Judicial  District.  The 
tender  of  the  case  to  *be  made  to  the  Solicitor  within  thirty 
days  after  notification  to  the  defendant  and  his  counsel. 

Remanded. 


STATE   V.   LOCKETT  DANIEL. 

Indictment  for  Burn i tig  Stable — Arsoti — Indictment,  Svfficiency 

of — Posseii^iion   of  Build inff. 

1.  In  an  iudictment  under  Sections  J)85  (6)  of   T/te  Oxf(  directed  auainst 

setting  fire  to  certain  kinds  of  buildings  "wliether  such  buildings 
shall  then  b:'  in  possession  of  the  offender  or  in  th"  posse -sion  of  any 
other  person,"  it  is  not  necessary  to  allege  that  the  burned  building 
was  "in  possession  of"  some  person  named. 

2.  This  Court  renders  judgment  upon  an  inspection  of  the  whole  record 

and  must,  therefore,  be  satisfied  of  the  sufficiency  of  such  record. 
(Section  957  of  Tfte  Cmie.) 

8  The  attention  of  Clerks  of  the  Superior  Court  is  called  to  the  necessity 
of  observing  the  legal  requin-nients  in  respect  to  making  up  tran- 
scripts of  record  on  appeal  in  criminal  cases  sf)  as  to  show  the  organi- 
zation of  the  Court,  that  it  was  held  at  the  time  and  place  specified 
by  law,  that  a  grand  jury  was  drawn,  sworn  and  charged  and  pre- 
sented the  indictment  S3t  forth  in  the  transcript. 

Indictment  under  Sections  985  (6)  (as  amended  hy 
Chai)ter  42,  Acts  of  1885)  for  burning  a  stable,  tried  before 
Allen,  J.,  and  a  jury  at  Spring  Term,  1897,  of  (jRanville 
Superior  Court. 

The  indictment  was  as  follows:  **The  jurors  for  the  State, 
upon  their  oaths,  present  that  Lockett  Daniel,  lat-e  of  the 
County  of  (iranville,  on  the  5th  day  of  April,  1897,  with 
force  and  arms,  at  and  in  the  County  aforesaid,  a  certain 
building,  to-xoit:  a  stable,  then  and  there  situate,   the  prop- 
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erty  of  Elizabeth  F.  Satther^'hite  and  others,  waiitonly,  wil- 
fullj' ,  and  feloniously  did  set  fire  to  and  burn,  against  thfe 
form  of  the  Statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State."  The  jury 
found  the  defendant  guilty,  and  he  moved  in  arrest  of  judg- 
ment, on  the  ground  that  the  indictment  contained  no  crim- 
inal charge  against  him.  The  motion  Avas  denied.  It  was 
ordered  and  adjudged  that  defendant  be  confined  in  the 
penitentiary  for  seven  years,  from  which  judgment  defend- 
ant appealed. 

Mr.  Zeh  V.  Wal^r^  Attorney  General,  and  Mesirrs.  Fuller 
&  Biggs,  for  the  State. 

Messrs.  Edwards  &  Royster,  for  defendant  (appellant). 

Clark,  J.:  The  transcript  on  a})peal  was  defective.  It 
did  not  show  the  organization  of  the  Court,  nor  that  it  was 
held  at  the  court  house,  nor  at  the  time  and  place  specified 
by  law,  nor  tliat  a  grand  jury  was  drawn,  sworn  and  charged, 
and  that  they  presented  the  indictment  which  is  set  forth  in 
the  transcript.  The  attention  of  the  Clerks  of  the  Superior 
Courts  is  again  called  to  the  legal  retjuirements  in  this 
respect,  as  stated  in  State  v.  Butts,  91  N.  C'.,  524,  and  espec- 
ially to  wliat  is  said  on  page  520.  The  Court  here  refused 
to  grant  the  motion  to  dismiss  the  appeal  on  that  ground  in 
a  criminal  case  raising  a  serious  question,  though  it  has 
allowed  the  motion  in  felonies  {State  v.  May,  118  N.  C, 
1204),  as  well  as  in  misdemeanors  {Stute  v.  Watsmt,  104 
N.  C,  735).  The  appellant,  however,  as  well  as  the  Clerk, 
has  been  derelict  in  not  sending  uj)  a  proper  transcript;  and 
the  Court  would  not  permit  the  appellant  a  continuance  of 
the  cause  for  his  own  neglect,  but  sent  down  ex  mero  motu 
an  instanter  ceiiwrari  to  cure  the  defects  in  the  transcri{)t  of 
the  record.  The  Court  here  renders  judgment  '^upon  inspec- 
tion of  the  whole  record*'  {Code,  §  957,)  and  must  see  to  its 
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sufficiency.  This  is  by  no  means  the  first  defective  record 
that  has  been  sent  up  by  this  particular  Clerk,  nor  is  this 
the  first  certiorari  that  has  been  sent  down  to  correct  his 
shortcomings.  By  this  time,  he  should  be  more  conversant 
with  his  duties. 

The  prisoner  is  indicted   for  setting  fire  to  a  stable  in 
Granville  county,  then  and  there  situate,  etc.,  "the  property 
of  Elizabeth   F.  Sattherwhite  and  others.**     He  moved  in 
arrest  of  judgment,  because  it  was  not  charged,  instead,  that 
the  stable  was  *'in  possession  of"  some  person  named.     The 
offence  is  set  out  in  Code^  §  985  (6),  which  has  been  amend- 
ed by  Act  1885,  c.  42,  and  it  is  not  made  a  requisite  thereby 
that  the  building  set  fire  to  shall  be  either  *'the  property  of" 
or  *4n  possession  of"  any  one.     The  constituent  element  of 
the  offence  is  '*the  wilful  and  wanton"  setting  fire  to  any 
building  of  the  kind  therein  named.     The  allegation  of  its 
being  '*the  property  of"  A.  is  for  purposes  of  identification 
only  (10  Am.  &  Eng.  Enc.  Law,  595),  to  give  the  prisoner 
sufficient  notice  to  prepare  his  defence,  and  enable  him  to 
plead  former  conviction  or  former  acquittal  to  a  second  in- 
dictment  for   the  same   offence.     An   allegation  that   the 
stable  was  *4n  possession  of"  A.  would  have  been  sufficient, 
or  so  might  other  apt  words,  sufficient  for  identification  of 
the  building  charged  to  have  been  set  fire  to.     In  statutor}^ 
offences  for  burning,  the  property  may  be  described  as  '*be- 
longing  to,"   "the  property  of,"  "owned  by,"   "in  possession 
of,"  or  simply  ''of,"  a  person  named.     1  McClain,   Cr.  Law, 
§  529.     Hence,  when  the  building  is  described  in  the  indict- 
ment as  "the  property  of"  A.,  proof  of  possession  is  held 
sufficient  evidence  of  ownership,  for  the  "title  of  the  prop- 
erty is  not  in  issue."     State  v.  Jaynes,  78  N.  C,  504;  State  v. 
Gailor,  71  N.  C,  88;  State  v.  Thompson,  97  N.  C,  496,     And, 
for  like  reasons,  w^hen  the  building  is  charged  as  being  "in 
possession  of"  A.,  the  possession  is  not  in  issue.     In  Wood- 
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ford  V.  People,  62  N.  Y.,  126,  Church,  C.  J.,  says:  ^'Counsel 
argued  that  the  allegation  that  the  house  was  the  property 
of  or  belonged  to  one  person  implied  that  it  was  in  posses- 
sion of  another.  I  think  the  contrary  presumption  arises, 
and  that,  upon  an  allegation  of  ownership  of  a  dwelling 
house  in  an  indictment  for  arson,  the  legal  presumption  is 
that  the  })erson  named  is  in  j)ossession  of  it,  because  the 
possessor  is  the  owner  of  it  for  this  purj)ose."  This  section 
{Code,  §  985  [6])  is  copied  from  the  English  Statute  of  7 
and  8  Geo.  IV.,  c.  30;  and  under  that  it  was  sufficient  to 
allege  the  building  simply  **of"  A.  (Archb.  Cr.  PI.  [3d  Am. 
Ed.]  262,  and  Ixiv.);  and  this  is  the  better  practice,  proof  of 
either  possession  or  property  l)eing  sufficient  identification. 
Though  the  allegation  of  either  ownership  or  possession  is 
not  re(iuired  by  the  Statute,  and  is  for  the  purpose  of  iden- 
tification merely,  yet  it  must,  of  course,  be  proved  in  the 
person  alleged  in  the  indictment;  but  proof  of  ownership  in 
A.  would,  as  Chief  Justice  ("hurch  says,  be  sufficient  evi- 
dence of  possession,  when  identification  is  sought  by  alleging 
the  building  as  *'in  possession  of"  A.,  just  as  proof  of  posses- 
sion by  A.  would  be  sufficient  (under  State  v.  Thowp$on, 
State  v.  JayiieSy  and  State  v.  Gailor,  sapra)  to  sustain  the 
allegation  that  the  building  is  ''the  property  of'  A. 

The  provision  in  the  Statute  in  question  that  it  shall  be 
an  offence  to  set  fire,  wilfully  and  wantonly  (as  amended  in 
1885),  to  any  of  the  buildings  mentioned,  ''whether  such 
buildings  shall  then  be  in  possession  of  the  offender  or  in 
posseSvsion  of  anj'  other  person,''  is  no  part  of  the  description 
of  the  offence,  but  has  reference  to  evidential  matters  which 
shall  not  defeat  the  conviction  of  the  offender,  making  it 
immaterial  whether  he  or  some  one  else  was  in  possession. 
Even  in  those  cases  in  which  it  is  necessary  to  charge  the 
property  or  possession,  it  can  be  laid  in  "A.  and  another," 
or  in  "A.   and  others,"  as  the  case  may  be.      Code,    §  1188. 
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For  a  stronger  reason,  this  is  admissible  when,  as  here,  alle- 
gation neither  of  possession  nor  ownership  is  required,  and 
such  allegation  is  only  for  certainty  and  identification. 
Indeed,  objection  on  this  ground  was  not  insisted  on.  The 
motion  in  arrest  of  judgment  was  properly  overruled. 

Affirmed. 


STATE    V.  JANE  BLACK. 


Indictment  for  Selling  Liquor  on  Sunday — Spy^  Testimony  of — 

Instructions. 

1.  Where,  on  the  trial  of  an  indictment  for  selling  liquor  on  Sunday,  a  wit- 

ness for  the  State  testified  that  he  went  to  the  defendant's  restaurant 
as  a  spy  for  the  police  officer  and  for  the  purpose  of  making  a  case 
against  the  defendant,  it  was  not  error  to  refuse  an  instruction  that 
it  would  be  unsafe  to  convict  the  defendant  upon  the  unsupported 
testimony  of  such  witness. 

2.  In  such  case,  it  was  proper  to  charge  the  jury  that,  if  they  believed  the 

witness  was  a  spy,  they  should  scrutinize  his  testimony  and,  after 
doing  so,  if  they  believed  his  testimony  to  be  true,  it  made  no  differ- 
ence as  to  what  his  motive  was  in  going  to  defendant's  restaurant  or 
as  to  what  his  character  was. 

Indictment  for  selling  liquor  on  Sunday,  tried  before 
Allen,  J.y  and  a  jury  at  May  Term,  1897,  of  Guilford 
Superior  Court.  The  defendant  was  convicted  and  ap- 
pealed. 

Mr.  Zeb  V.  Walser,  Attorney  General,  for  the  State. 
Mr.  John  N.  Staples,  for  the  defendant  (appellant). 

Montgomery,  J. :  The  indictment  was  for  selling  liquor 
on  a  Sunday.  The  defendant's  counsel  asked  the  Court  to 
instruct  the  jury  that  it  would  be  unsafe  to  convict  the  de- 
fendant  upon  the   unsupported  testimony  of  the  witness 
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Perry,  who  had  testified  that  he  went  to  the  defendant's 
restaurant  as  a  spy  and  for  the  purpose  of  making  a  case 
against  the  defendant  for  the  police  officer.  The  Court  de- 
clined to  give  the  instruction  in  tlie  form  requested,  but 
told  the  jury  that  if  they  believed  the  witness  was  a  spy 
they  should  scrutinize  his  testimony  and  after  doing  so,  if 
they  were  satisfied  that  his  testimony  was  true  it  made  no 
difference  as  to  what  was  his  motive  in  going  to  the  house 
of  the  defendant,  or  what  his  character  was. 

We  think  there  was  no  error  in  the  refusal  of  his  Honor 
to  give  the  charge  in  the  form  requested  by  the  defendant; 
and  farther  that  the  instruction  which  he  did  give  was  cor- 
rect, and  was  a  sufficient  caution  to  the  jury  as  to  the  man- 
ner in  which  they  should  consider  the  testimony  of  the 
witness.     State  v.  Barber^  113  N.  C,  711. 

No  error. 


STATE    V.  ISAAC  HAIRSTON   AND  NELLIE  LEE. 

Indictment  for  Rape — Carnal  Intetronse  with  Child  Between 
Ten  and  Twelve  Years  of  Age — IVial — Evidence — Character 
of  Prosecutrix — Testimony^  Admissibility  of — Bibh  Entries 
as  to  Age 

1.  While  a  witncBS  as  to  character  may,  of  his  own  motion,   say  in  what 

respect  the  character  of  the  person  asked  about  is  good  or  bad,  the 
party  introducing  him  ran  only  interrogate  him  as  to  the  general  char- 
acter of  such  person;  hence,  defendants  charged  with  rape  cannot 
prove  by  their  witness  as  to  character  of  prosecutrix  that  such  char- 
acter was  bad  for  f  irfUe. 

2.  On  the  trial  of  an  indictment  for  rape  and  for  carnally  knowing  and 

abusing  a  female  child  between  ten  and  twelve  years  of  age,  it  was 
not  error  to  refuse  to  permit  a  witness  to  state  that  prosecutrix  had 
proposed  to  have  sexual  intercourse  with  him.  when  defendants  did 
not  propose  to  show  that  the  witness  had  actually  had  intercourse 
with  her. 
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8.  Where,  on  the  trial  of  a  criminal  action,  the  defendants,  had.  without 
the  direction  or  sanction  of  the  Court,  caused  the  jailer  to  bring  a 
prisoner  in  the  Court  room  to  testify,  it  was  not  error  for  the  trial 
judge  to  order  the  witness  to  be  sent  back  to  jail  after  she  had  been 
exH mined  for  the  defendants. 

4.  In  the  trial  of  an  indictment  for  carnally  knowing:  and  abusing  a  female 
child  between  t43n  and  twelve  years  of  age,  it  was  proper  to  allow 
her  age  to  be  shown  by  entries  in  a  Bible  where  the  witness  states 
that  he  knew  the  handwriting  of  the  ciiild's  mother,  that  the  Bible 
had  belonged  to  the  mother  and  that  the  entries  had  been  made  by 
her  and  that  she  had  been  dead  seven  years. 

6.  It  is  not  error  to  refuse  to  give  instnictions  to  the  jur^  tliat  were  not 
asked  for  at  or  before  the  close  of  the  evidence. 

6.  A  man  and  a  woman  are  both  guilty  of  abusing  and  carnally  knowing 

a  female  child  where  br)th  caused  the  cikild  to  become  drunk  and  the 
man  had  intercourse  witii  the  child  while  being  held  by  the  woman. 

7.  Where  an  indictment  where  defendants  were  tried  under  an  indictment 

containing  two  counts,  one  for  rape  and  tlie  other  for  abusing  and 
carnally  knowing  a  female  child,  and  were  convicted  of  the  lesser 
offence,  they  cannot  complain  that  the  trial  judge  stated  to  the  jury 
'  that  the  punishment  for  rape  was  death  by  hanging,  and  for  the 
other  offence,  imprisonment  in  the  penitentiary. 

Indictment  containing  two  counts,  one  for  rape  and  the 
other  for  abusing  and  carnally  knowing  a  female  child  over 
ten  and  under  fourteen  years  of  age,  (Chai)t^r  295,  Acts  of 
1895)  tried  before  AlleUy  J.,  and  a  jury  at  S[>ring  Term, 
1897,  of  Guilford  Superior  Court.  The  facts  are  stated  in 
the  opinion. 

The  fourth  exception  referred  to  in  the  opinion  was  to  the 
evidence  of  Dr.  Schenck  who,  for  the  purpcfee  of  showing 
penetration  by  the  male  defendant  and  also  to  the  fact 
that  the  prosecutrix  was  under  fourteen  years  of  age,  was 
allowed  to  testify  that,  upon  examination  of  the  i)rosecutrix, 
he  had  found  the  private  parts  torn  and  that  there  were  no 
signs  of  womanly  development  or  of  arrival  at  the  age  of 
puberty  which,  he  stated,  was  usually  between  thirteen  and 
fifteen  yeare  of  age. 

The  sixth  exception  referred  to  in  the  opinion  was  to  the 
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refusal  of  his  Honor  to  give  instructions  that  were  not  asked 
for  until  after  the  State's  solicitor  had  begun  his  concluding 
"argument  to  the  jur5\ 

The  seventh  exception  was  to  the  instruction  that  if  the 
defendants  made  the  prosecutrix  drunk  and  the  male  de- 
fendant had  sexual  intercourse  with  her  aided  bv  the  female 
defendant  who  forcibly  held  the  prosecutrix,  l)oth  would  he 
guilty. 

The  defendants  were  convicted  of  the  lesser  oftence  charged 
in  the  indictment  and  were  sentenced  to  imprisonment  in 
the  penitentiary,  the  male  defendant  f6r  15  3'ears  and  the 
female  defendant  for  10  years.  From  this  judgment  the 
defendants  ap])ealed. 

Mr.  Zeb  V.  WaheTy  Attaruey  Geaeral,  for  the  State. 
Mr,  John  N.  Staples,  for  defendants  (appellants). 

FuRCHES,  J.:  The  defendants  were  indicted  under  two 
counts — one  for  rape,  under  Section  1101  of  The  Code,  and 
the  other  for  the  lesser  ofience  of  abusing  and  carnally 
knowing  one  Nellie  Harris,  a  female  child  over  ten  years  of 
age  and  under  fourteen,  under  Chapter  295  of  the  Acts 
of  1 895.  The  evidence  of  the  State  tended  to  prove  that  the 
defendant  Hairston,  and  the  defendant  Lee  acting  in  con- 
cert, procured  whiskey,  got  tjje  prosecuting  witness  into  a 
room,  gave  her  whiskey  until  she  was  drunk,  and  that  the 
defendant  Lee  heli)ed  to  hold  the  prosecutrix  while  the  de- 
fendant  Hairston  had  sexual  intercouse  with  her;  that  the 

• 

prosecutrix  was  over  ten  and  under  fourteen  years  of  age, 
that  she  was  twelve  vears  old.  The  defendants  were  con- 
victedofthe  lesser  offence,  provided  for  in  Chapter  295  of 
the  Acts  of  1895,  and  appealed,  assigning  the  following 
errors : 

The  defendants  introduced  one  Estelle  Thomas  who  testi- 
fied that  she  knew  the  general  character  of  the  prosecutrix 
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and  that  it  was  bad.  The  defendants  then  asked  the  witness 
what  was  the  character  of  the  prosecutrix  for  virtue.  Ob- 
jected to  by  the  State  and  excluded,  and  the  defendants 
excepted.  This  exception  cannot  be  sustained  for  two 
reasons:  A  party  introducing  a  witness  as  to  character  can 
only  j)rove  the  general  character  of  the  person^  asked  about. 
The  witness,  of  his  own  motion,  may  say  in  what  respect  it 
is  good  or  bad.  He  may  have  to  do  this  in  justice  to  him- 
self— in  other  words,  to  tell  the  truth.  As  for  instance,  the 
party  spoken  of  had  a  general  good  character  for  some 
things,  and  a  general  bad  character  for  other  things;  the 
witness  could  not  truthfully  say  it  was  bad,  nor  that  it  was 
good,  without  qualification;  or  the  opjmsite  party  may,  on 
cross  examination,  test  the  witness  by  asking  him  as  to  w^hat 
it  is  bad  for,  what  it  is  good  for,  etc.  State  v.  Laxtoii,  76  N. 
C,  216;  State  v.  Daniel,  87  N.  C,  507.  Neither  is  it  stated 
that  the  defendant  expected  to  prove.  It  may  be  supposed 
what  they  expected  to  prove  it  bad.  But  this  Court  should 
not  be  left  to  doubt  and  speculate  as  to  what  the  defendants 
expected  te  prove. 

Second  exception: — The  defendants  introduced  a  witness, 
Scott,  and  asked  him  if  the  prosecuting  witness  had  not  pro- 
posed to  have  sexual  intercourse  with  him.  This  evidence 
was  objected  to  by  the  State,  and  the  Court  asked  the  coun- 
sel for  the  defendants  if  he  expected  to  follow  this  question 
by  showing  that  Scott  had  intercouse  with  the  prosecutrix, 
to  which  he  answered  that  he  did  not,  and  the  Court  ex- 
cluded this  evidence.     We  see  no  error  in  this  ruling. 

Third  exception:  The  defendants*  counsel  without  per- 
mission of  the  Court  had  ordered  the  jailor  to  bring  one 
Emma  Bass,  a  prisoner  then  in  the  jail,  to  the  Court  House 
to  be  used  as  a  witness;  that  after  Emma  had  l)een  examined 
by  the  defendants,  the  Court  ordered  the  jailor  to  take  her 
back  to  jail.     While  we  cannot  approve  of  the  course  taken 
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by  defendants*  counsel  to  get  this  witness  out  of  jail,  we  do 
approve  the  order  of  the  Judge  in  sending  her  back  to  jail. 
This  exception  cannot  be  sustained. 

Fourth  exception — as  to  Dr.  Schenck's  evidence  cannot  be 
sustained.  Nor  can  the  fifth  exception,  as  to  the  evidence 
of  William  Harper,  as  to  her  age,  nor  as  to  the  Bible  entries, 
as  he  swore  that  he  knew  the  handwriting  of  Nellie's  mother 
— that  they  were  in  her  handwriting  and  the  mother  had 
been  dead  seven  years.     This  exception  is  overruled. 

The  sixth  exception  cannot  be  sustained.  This  has  been 
so  often  decided  by  this  Court  that  it  would  seem  to  need  no 
citations  to  sustain  the  action  of  tlie  Court.  State  v.  Rowe, 
98  N.  C,  629;  Grubbs  v.  hmivnme  Co.,  108  N.  C,  472. 

The  seventh  exception  cannot  be  sustained,  for  the  reason 
that  it  was  a  correct  enunciation  of  the  law,  and  for  the  fur- 
ther reason  that  the  defendants  have  not  been  convicted  of 
rape,  to  which  this  charge  of  the  Judge  was  applicable. 

The  eighth  exception  is  that  the  Judge  told  the  jury  that 
the  punishment  for  rape  was  death,  and  that  for  the  lesser 
offence  charged  in  the  indictment  it  was  fine  or  imprison- 
ment in  the  penitentiary.  We  have  at  this  term  approved 
the  ruling  of  Judge  Starbuck  in  refusing,  at  the  request  of  the 
jury,  to  give  this  instruction,  and  we  do  not  wish  to  be 
understood  as  approving  it  in  this  case.  But  what  grounds 
the  defendants  have  to  object  to  it,  we  are  unable  to  see. 
In  all  probability  it  saved  them  from  the  gallows.  The 
judgment  is  affirmed. 

Affirmed. 
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STATE   V.  WILLIAM  APPLE. 

Indictment  for  Assault    and  Battery — Truil — Evidence — Wit- 
7iesse^ — InMrucfions — Cruel  and  Unasual  Punishmefd. 

1.  Error  in  the  admission  of  incompetent  testimony  is  cured  by  its  subse- 

quent withdrawal  and  a  direction  to  the  jury  that  they  must  neither 
consider  it  nor  give  it  any  weight  in  making  up  their  verdict. 

2.  A  party  who  elicits  an  unfavorable  answer  to  a  question  on  cross-exam- 

ination cannot  object  to  such  answer. 

3.  An  instruction  to  the  iurv  on  the  trial  of  an  indictment  that  thev  should 

scrutinize  closely  the  testimony  of  the  father  and  mother  of  defend- 
ant on  account  of  the  relationship  but  that,  if  their  testimony  was 
believed,  it  should  have  as  much  weight  as  that  of  other  witnesses, 
was  proper. 

4  A  sentence  to  two  years  imprisonment  and  working  on  the  roads  is  not 
"cruel  and  unusual"  punishment  for  an  unjustifiable  and  outrageous 
assault  combined  with  robbery. 

Indictment  for  assault,  tried  before  Adanw,  J.,  and  a  jury 
at  August  Term,  1897,  of  (Ujilford  Superior  Court.  The 
defendant  was  convicted  and  sentenced  to  jail-  for  two  years 
to  be  worked  on  the  public  roads  of  the  County  and  from 
this  judgment  the  defendant  appealed. 

Mr.  Zel)  V.  Walser,  Attoiiiey  (ieneral,  for  the  State. 
No  counsel  contra. 

FuRCHKS,  J.:  Indictment  for  assault  and  battery.  The 
evidence  tended  to  show  that  the  defendantand  tW'O  others 
assaulted  tlie  i)rosecuting  witness  while  on  his  way  home 
from  Greensboro;  that  the  prosecuting  witness  was  77  years 
old  and  was  traveling  in  his  wagon,  when  he  was  attacked 
by  the  defendant  and  the  other  two  men;  that  they  came 
out  of  the  bushes  on  the  side  of  the  road  and  demanded  his 
whiskey;  that  they  beat  him  until  he  was  unconscious,  and 
when  he  came  to  consciousness  again,  a  pint  of  whiskey 
and  $2.50  he  had   w-hen  they  attacked  him  w-ere  gone;  that 
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he  was  laid  up  for  a  month  from  the  injuries  he  received 
from  the  defendant  and  those  with  him  in  making  this 
assault.  James  Green,  a  witness  for  the  State,  was  asked  if 
he  had  ever  heard  defendant  make  threats  against  the  pros- 
ecuting witness  Holt.  This  evidence  was  objected  to  but 
allowed,  and  defendant  excepted,  and  the  witness  said  he 
had.  But  it  was  afterwards  withdrawn,  and  the  Court 
charged  the  jury  that  they  must  not  consider  it  in  making 
up  their  verdict.  If  this  was  error,  it  seems  to  us  that  it 
was  cured  by  being  withdrawn,  and  by  the  charge  of  the 
Court. 

The  State  introduced  one  Reese  as  a  witness,  who  testified 
that  he  knew  the  general  character  of  Mrs.  Bugsby,  a  witness 
introduced  by  the  defendant,  and  that  it  was  bad.  The 
defendant  on  cross-examination  asked  him  what  it  was  bad 
for,  and  he  answered  that  "she  kept  a  bawdy  house."  De- 
fendant objected  and  excepted  t(^  this. 

We  fail  to  see  the  force  of  this  exception.  It  was  his  own 
evidence.  If  the  defendant  goes  fishing  in  tlie  State's  waters 
he  must  take  such  fish  as  he  catches. 

The  father  and  mother  of  the  defendant  were  introduced 
as  witnesses  for  him,  and  the  Court  charged  the  jury  that  it 
was  their  duty  to  scrutinize  this  testimony,  as  the  witnesses 
were  nearly  related  to  the  defendant,  but  they  could  not 
reject  it  on  that  accoinit,  and  that,  after  thus  scrutinizing 
their  testimony,  if  they  l)elieved  they  had  sworn  the  truth, 
they  should  give  it  the  same  weight  as  if  they  were  not  re- 
lated to  the  defendant.  This  ruling  has  l^en  sustained  so 
often  by  this  Court  that  we  hardly  feel  called  uj)on  to  cite 
Authority.  State  v.  Boon,  82  N.  ('.,  637;  State  v.  Hollowayy 
117  N.  C,  730;  SMe  v.  Collim,  118  N.  (I,  1203. 

The  defendant  objects  and  excepts  to  the  judgment  of  the 
Court,  as  being  cruel  and  unusual  and,  therefore,  unconsti- 
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tutional.  Constitution,  Article  I,  Section  14.  But  it  does 
not  seem  to  us  that  two  years  imprisonment,  to  be  worked 
on  the  roads,  for  such  an  assault  as  this,  (accompanied  with 
robbery,)  is  cruel  or  unconstitutional.  Stale  v.  Pettie,  80 
N.  C,  367;  State  v.  MUl^\  94  N.  C,  904.  It  may  be,  as  it 
appears  to  us  from  the  evidence,  that  the  defendant  was 
guilty  of  a  higher  offence  than  that  of  assault  and  battery. 

Affirmed. 


STATE  V.  E.  L.  WEBSTER,  R  B.  WEBS  TEU  and  DON  BUCHANAN. 

Indictment  for  Forcible   Trespass — Practice — *^ Broadside^'  Ex- 
ception— Trial —  Title. 

1.  A  "broadside,"  or  general,  exception  to  the  refusal  of  the  trial  Judge  '*to 

give  the  instructions  as  asked,  and  for  instructions  given."  will  not 
be  considered  in  this  Court. 

2.  As  forcible  trespass  is  essentially  an  offence  against  the  paweimon  of 

another  and  does  not  depend  upon  the  title,  it  is^roper  to  exclude 
evidence  of  title  in  defendants  on  trial  under  an  indictment  for  such 
offence. 

8.  While  toxonstitute  forcible  trespass  the  possessor  must  be  present  and 
forbidding  or  objecting,  it  is  not  necessary  that  he  should  be  present 
all  the  time.  It  is  sufficient  if  he  is  present  before  the  trespass  is 
comjdettd  which,  if  continued,  becomes  forcible  after  being  forbidden 
even  if  not  so  in  its  incipiency. 

4.  Where,  on  the  trial  of  an  indictment  for  forcible  trespass,  it  appeared 
that  defendants  went  upon  the  prosecutor's  premises  and  demanded 
certain  machinery  in  his  possession,  which  was  refused,  and  that 
next  morning  they  began  to  take  down  the  machinery  in  the  prose- 
cutor's absence  but  about  an  hour  afterwards  he  came  and  ordered 
them  to  stop,  whereupon  one  of  them  assaulted  him  and  they  con- 
tinued the  work  until  stopped  by  an  officer;  HeUf,  that  the  trial  Judge 
properly  left  to  the  determination  of  the  jury  the  question  as  to  who 
was  in  possession  and  instructed  them  that  if  defendants  were  in 
possession  they  should  be  acquitted,  otherwise  they  were  guilty. 

Indictment  for  forcible  trespass,  tried  before  All^iy  J.,  and 
a  jury  at  Spring  Term,  1897,  of  (■hatham  Superior  Court. 
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The  facts  api)ear  in  the  opinion.  The  defendants  were  con- 
victed and  appealed. 

Mr.  Zeh  V.  WalseVj  Attor7iey  General^  and  Messrs.  Womack 
&  Hayes  for  the  State. 

Messrs.  Murchisou  &  Calvert^  for  defendants  (appellants). 

Douglas,  J.:  This  is  a  criminal  action  charging  the 
three  defendants  with  forcible  entry  and  trespass.  There 
was  a  verdict  of  guilty  as  to  two  of  the  defendants,  third  de- 
fendant not  having  been  taken.  The  convicted  defendants 
appealed,  assigning  as  error  the  exclusion  of  certain  testi- 
mony tending  to  show  title  in  the  defendants,  and  for  the 
refusal  of  the  C'ourt  **to  give  the  instructions  he  asked,  and 
for  instructions  given."  We  think  that  the  defendants' 
prayers  for  instruction  which  were  not  given  by  the  Court, 
were  properly  reliised;  and  we  cannot  consider  the  **broad- 
side  exception"  to  the  charge  as  given.  This  j)rinciple  is 
too  well  settled  to  need  the  citation  of  the  long  line  oj 
authorities,  and  it  is  sufficient  to  say  that  it  was  re-affirmed 
in  three  different  cases  at  the  last  term  of  this  Court:  In 
Hampton  v.  Railroad ^  120  N.  C,  534;  Burnett  v.  liailway  Co., 
Ibid,  517;  State  v.  Moore,  Ibid,  570.  This  rule  becomes  the 
more  imperative  as  we  ourselves  fail  to  see  any  substantial 
error  in  the  charge.  The  entire  evidence,  taken  as  a  whole, 
discloses  every  element  of  the  offence  for  which  the  defend- 
ants were  convicted.  The  testimony  offered  by  them  as  to 
the  contract  of  April,  1890,  if  admitted,  would  have  been  of 
no  avail,  as  forcible  trespass  is  essentially  an  offence  against 
the  possession  of  another,  and  does  not  depend  upon  the  title. 

m 

State  V.  Bennett,  20  N.  C,  43;  State  v.  McCanleM, 
31  N.  C,  375;  State  v.  Davis,  109  N.  C,  809.  The  defend- 
ant, E.  L.  Webster  himself,  testified  that  he  and  the  prose- 
cutor, Thomas,  had  some  kind  of  a  contract  in  April,  1896, 
for  the  purchase  of  the  property;  that  there  was  a  dispute 
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about  tlie  terms;  that  they  (defendants)  went  to  see  Thomas 
on  December  28,  the  day  tefore  the  offence  was  committed, 
and  offered  to  him  the  mortgage  and  balance  due  according 
to  their  interpretation  of  the  contract,  which  was  refused; 
that  Thomas  refused  to  settle  or  do  anything  until  he  could 
see  liis  lawyer;  that  next  morning  they  went  over  and  began 
taking  down  the  machinery,  and  were  there  about  an  hour 
when  Thomas  came  and  objected;  and  that  after  being /or- 
bidden  they  kept  on  until  stopped  by  an  officer.  Thomas 
had  testified  that  he  had  ordered  the  defendants  to  stop 
tearing  down  his  property  and  that  the  defendant,  R.  B. 
Webster,  ran  at  him  with  an  iron  wrench  about  twelve  or 
fourt^jen  inches  long,  and  struck  him;  and  this  testimony 
was  not  contradicted  bv  the  defendants. 

Thomas  appears  to  have  been  in  possession  of  the  prop- 
erty, even  if  he  were  not  at  all  times  personally  present  at 
the  exact  spot.     State  v.  Bryunt,  103  N.  C,  436. 

His  refusal  to  give  up  the  property  on  the  preceding  day 
was  equivalent  to  forbidding  the  defendant  to  take  it. 
State  V.  McAddni,  71  N.  C,  207.  Admitting  the  peaceable 
entry  of  the  defendants,  their  violent  and  unlawful  conduct 
after  being  ordered  to  leave  by  the  prosecutor  makes  them 
guilty  of  the  offence.  Stat€  v.  Wilson,  94  N.  C,  839;  Stat^  v. 
Talbot,  97  N.  (\,  494;  State  v.  Laivson,  98  N.  C,  759;  State  v. 
Gray,  109  N.  C,  790. 

While  to  constitute*  forcible  trespass  the  possessor  must  be 
present  and  forbidding  and  objecting,  it  is  not  necessary  that 
he  should  be  present  all  the  time.  It  is  sufficient  if  he  is 
present  before  the  trespass  is  completed,  which,  if  continued, 
becomes  forcible  after  being  forbidden,  even  if  not  so  in  its 
incipiency.  The  defendants  were  three  in  number;  they 
took  the  proj)erty  with  a  **strong  hand,"  and  one  of  them 
actually  assaulted  the  prosecutor  with  what  may  have  been 
a  deadly  weapon.     State  v.  Lawsoii,  supra;  State  v.  Davis, 
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mpra;  State  v.  GVay,  supra;  State  v.  Woodward,  119  N.  C.^ 
836.  Their  conduct  not  only  strongly  tended  to  a  breach 
of  the  peace,  but  actually  produced  it.  The  Court  left  the 
question  as  to  who  was  in  possession  to  the  jury,  and  in- 
structed them  that  if  the  defendants  were  in  possession,  they 
should  be  acquitted.  As  no  error  appeal's  to  us,  the  judg- 
ment is  affirmed. 

Affirmed. 


STATE   V.  C.    E.    McLEAN    et  al. 

Indictment  for  Utdawful  Opening  Graves— ^Intent — IVial — 
Instruct io)iS — Mayor  and  C 'om  )n  issionei's —  Officia I  A cts — 
Jurisd  iction — Mistake — Defen  ce. 

1.  When  an  act  forbidden  by  law  is  intentionally  done,  the  intent  to  do  the 

act  is  the  criminal  intent  which  imparts  to  it  the  character  of  an 
offence. 

2.  Under  Section  1  of  Chapter  90,  Acts  of  1885,  providing  that  any  person 

who  shall  without  due  process  of  law  or  the  consent  of  the  next  of 
kin  of  the  deceased,  open  any  grave  for  the  purpose  of  removing 
anything  interred  therein,  shall  be  guilty  of  a  felony,  the  doing  the 
forbidden  act  itself  is  conclusive  as  to  the  intent  witli  which  it 
was  done. 

8.  On  the  trial  of  several  defendants  charged  with  an  offence,  upon  an 
intimation  from  the  Court  as  to  the  Jaw  and  an  indication  from  the 
counsel  for  the  defendants  that  they  would  not  argue  the  case  to  the 
jury  except  as  to  the  guilt  of  two  of  them,  the  State's  solicitor 
stated  that  he  would  consent  to  a  vertiict  of  not  guilty  as  to  such  two 
defendants.  The  defendants' counsel,  after  consultation,  then  stated 
that  they  would  argue  the  case  as  to  the  others  whereupon  the 
solicitor  withdrew  his  proposition  as  to  the  verdict  concerning  the 
two  defendants.  Held,  that  it  was  proper  for  the  trialJudge  to 
refuse  to  direct  the  State's  solicitor  to  enter  a  verdict  of  not  guilty 
as  to  the  two  defendants. 

4.  At  a  meeting  of  the  Board  of  Commissioners  of  a  town,  at  which  the 
Mayor  presided,  a  report  of  the  cemetery  committee  was  ado[>ted, 
recommending  that,  unless  parties,  who  had  taken  lots  in  the  town 
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cemetery  aud  had  not  paid  for  them,  should  pay  the  amount  due 
within  sixty  days  on  notice,  the  bodies  buried  in  such  lots  should 
be  removed  to  the  free  part  of  such  cemetery.  Subsequently,  in 
reply  to  a  question  of  one  of  the  commissioners  as  tf>  the  legal  right 
to  remove  the  bodies,  the  Mayor  said:  *'The  way  is  open:  go  ahead 
and  remove  them;"  Ilfld,  that  the  Mayor  was  individually  guilty  of 
counseling,  procuring  and  commanding  an  act  within  the  meaning 
of  Section  977  of  Ufte  Code,  the  committing  of  which  afterwards  was 
a  felony. 

5.  In  such  case,  the  act  of  the  Mayor  and  Commissioners  was  outside  of 

their  official  jurisdiction  and  hence  they  were  individually  liable  to 
indictment  U>t  commanding  and  procuring  persons  to  commit  a 
felony. 

6.  In  such  case  the  May(»r  and  (  ommissioners,  acting  outside  of  their 

jurisdiction,  were  bound  to  know  the  requirements  of  the  Statute 
and  could  not  be  heard  to  say  thnt  they  acted  in  good  faith  and  were 
honestly  mistaken  in  the  scope  of  their  official  power. 

Indictment  against  C.  E.  McLean,  J.  H.  Heritage,  J.  G. 
Holt  and  others,  under  Section  977  of  The  Code,  for  counsel- 
ing, procuring  and  commanding  the  removal  of  a  Ixnly 
buried  in  a  cemetery  without  due  process  of  law  and  with- 
out the  consent  of  the  next  of  kin  of  the  deceased,  tried  at 
Spring  Term,  1897,  of  Alamance  Superior  Court.  The 
facts  are  stated  in  the  opinion.  The  defendants'  prayers  for 
instructions  were  as  follows: 

^Tirst.  There  is  no  evidence  against  Joseph  C.  Holt  and 
J.  H.  Heritage  and  the  jury  will  return  a  verdict  of  not 
guilty  as  to  them. 

Second.  If  the  jury  believe  from  the  evidence  that  C.  E. 
McLean  was  Mavor  of  the  town,  that  he  did  not  vote  for 
the  order  of  removal,  he  would  not  be  guilty,  and  they 
must  so  find;  and  the  fact  that  he  was  acting  as  Attorney  of 
the  town  and  in  his  capacity  as  Attorney,  advised  the  Board 
of  Commissioners  that  in  his  opinion  they  had  the  right  to 
order  the  removal,  would  not  make  him  guilty. 

Third.  It  appearing  from  the  evidence  that  the  defend- 
ants were  Commissioners  of  the  town  of  Burlington;  and 
that  in  ordering  the  removal  of  the  bodies  they  acted  in 
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their  official  capacity,  and  there  being  no  evidence  of  any 
corruption  in  this  action,  they  cannot  be  convicted. 

Fourth.  The  defendants  being  proven  by  the  evidence  in 
this  case  to  be  the  Mavor  and  Commissioners  of  the  town 
of  Burlington,  and  the  acts  for  which  they  are  indicted 
having  been  proven  to  have  been  done  by  them  in  their 
official  capacity,  they  cannot  be  indicted  individually  and 
the  jury  should  acquit. 

J^ifth.  Upon  the  whole  evidence  in  this  case,  the  Court 
instructs  you  that  the  Statute  under  which  this  indictment 
is  found  does  not  apply  to  this  case,  and  the  jury  should 
acquit. 

Sixth.  That  if  the  jury  believe  defendants  were  acting 
in  their  official  capacity  when  they  advised  and  directed  the 
removal  of  the  remains  from  the  grave  and  their  reinterment 
in  another  part  of  the  cemetery,  and  that  they  acted  in 
good  faith  and  were  honestly  mistaken  in  the  scope  and 
extent  of  their  power  in  regard  to  the  matter,  and  their 
mistake  was  in  reason  and  such  as  reasonable  men  of 
ordinary  intelligence  might  make,  after  consideration,  then 
the  defendants  would  not  be  guilty  of  the  felony  charged 
in  the  bill. 

Seventh.  That  notwithstanding  the  defendants  may  have 
violated  the  letter  of  the  law,  vet  if  their  acts  do  not  come 
within  its  spirit  and  the  mischief  intended  to  be  suppressed 
by  it,  then  the  defendants  would  not  be  guilty  and  that  the 
mischief  intended  to  l)e  suppressed  by  the  Statute  is  the 
desecration  and  robbery  of  the  graves  of  the  dead." 

The  defendants,  except  Holt  and  Heritage,  were  convicted 
and  appealed. 

Mr.  Zeb  V.  Walser,  Attorney  General^  for  the  State. 
Messrs.  E.  S.  Parker^  J.  T.  Morehead,    W.  H.   Carroll^  John 
G.  Bynum  and   T.  B.    Woinack^  for  defendants  (appellants). 
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Montgomery,  J.:  The  disturbing  of  graves,  by  Chapter 
90  of  the  Acts,  1885,  is  made  a  felony,  in  the  folh)\ving 
words:  "Section  1.  That  any  person  who  shall  without 
due  process  of  law,  or  the  consent  of  the  surviving  husband 
or  wife,  or  the  next  of  kin  of  the  deceased,  and  of  the  person 
having  the  control  of  such  grave,  open  any  grave  for  the 
purpose  of  taking  therefrom  any  such  dead  body,  or  any 
part  thereof  buried  therein,  or  anything  interred  therewith, 
shall  be  deemed  guilty  of  a  felony,  and  upon  conviction 
thereof  shall  be  fined  or  imprisoned  or  both,  at  the  discretion 
of  the  (•ourt.'^ 

The  defendants  were  indicted  under  Section  977  of  The 
Code  for  counseling,  procuring  and  commanding  certain 
named  persons,  all  of  them  charged  with  acting  without  due 
process  of  law  and  without  the  consent  of  those  persons 
whom  the  Statute  reijuires  should  be  consulted  and  their 
consent  procured,  to  oj)en  the  grave  of  Nathaniel  Small  for 
the  purpose  of  taking  therefrom  his  dead  body  and  to 
actually  remove  the  bo<ly  from  the  grave.  The  defendants, 
Holt  and  Heritage  were  actjuitted.  At  the  time  the  offence 
was  committed  the  defendant  McLean  was  Mavor  of  the 
town  of  Burlington^  the  defendant  Cates  was  keeper  of  the 
town  cemetery,  and  the  other  defendants,  Staley,  Sellars, 
Hall,  Pickett,  Sutphin  and  Hughes  were  town  Commis- 
sioners. The  defence  set  up  by  McLean  was  that  lie  was 
the  attorney  at  law  of  the  town  and  that  the  part  he  took  in 
the  matter  was  simply  as  legal  adviser  to  the  Board  of  Com- 
missioners. He  admitted  on  the  trial  that  he  advise<l  the 
other  defendants  that  thev  could  lawfullv  remove  the  lx)dv. 
The  other  defendant^j,  except  Holt  and  Heritage,  undertook 
to  defend  their  action  on  the  ground  that,  although  they 
commanded,  counseled  and  procured  the  opening  of  the 
grave  and  the  removal  of  the  body,  their  action  was  in  the 
discharge  of  their  official  duties  and  under  due  process  of 
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law  and  in  good  faith.  The  following  facts  were  made 
clear  on  the  trial  and  were  undisputed.  Small  died  in  1887 
and  was  huried  in  the  Lutheran  cemetery  in  the  town  of 
Burlington.  Several  years  afterwards  the  town  authorities 
by  consent  of  all  persons  interested,  at  the  exi)ense  of  the 
town,  removed  the  bodies  which  had  Vjcen  buried  in  the 
Lutheran  cemetery  to  Pine  Hill,  the  t<jwn  cemetery.  The 
body  of  Small  was  among  the  number  removed  and  it  was 
reinterred  in  a  lot  in  Pine  Hill.  On  the  fifth  of  January, 
1897,  a  considerable  time  after  the  reinterment  of  Smairs 
body,  the  town  authorities,  who  were  the  defendants  in  this 
prosecution,  in  regular  meeting,  adopted  a  re})ort  made  by 
the  committee  on  the  business  of  the  cemetery  which  was  in 
part  in  the  following  words:  ^'Section  1.  We  find  that 
eighteen  lots  have  been  taken  and  used  by  j)arties  who 
have  paid  nothing  for  the  same  and  that  said  i)arties  have 
no  note  or  memorandum  in  writing  in  regard  to  the  trans- 
action, signed  by  the  party  to  be  charged,  and  as  to  these 
lots  the  committee  recommend  that  the  Secretary  of  the 
Board  of  Commissioners  notify  the  parties  who  claim  the 
same,  that,  unless  they  come  forward  and  |)ay  for  said  lots 
in  full  within  sixty  days  from  the  date  of  said  notice,  the 
bodies  buried  on  said  lots  will  be  removed  to  that  part 
of  the  cemetery  which  is  free." 

That  J.  W.  Small,  the  next  of  kin  of  Nathaniel  Small, 
received  on  February  1st,  1807,  a  note  addressed  to  him  by 
the  town  authorities  in  the  following  words:  '* Burlington, 
N.  C,  Feb.  1st,  1897.  Mr.  J.  W.  Small,  Dear  Sir:— At  a 
recent  meeting  of  the  Board  of  Commissioners  held  at  the 
Mayor's  office,  the  following  resoluti(jn  was  adopted: 
^^Re^olved,  That  all  parties  who  have  buried  on  the  lots  of 
the  City  Cemetery  of  Burlington,  X.  C.,  and  who  liave  not 
paid  for  the  same,  take  notice  that  unless  they  settle  for  the 
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same  in  less  tlian  sixty  days  froin  the  date  of  this  notice, 
tliat  the  lx)dies  will  be  removed  to  that  part  of  the  cemetery 
which  is  free.  The  books  show  your  indebtedness  is  $13.40. 
Please  settle  promptly.     Respectfully,  J.  C.  Staley,  Sec.'* 

That  J.  W.  Small  declined  to  pay  the  amount  and  forbade 
the  removal  of  the  body;  that  the  body  was  removed  from 
the  lot  on  which  it  was  buried  in  Pine  Hill  cemeterv  to  the 
free  j)art  of  the  cemetery. 

The  first  assignment  of  error  on  the  part  of  the  defend- 
ants relates  to  the  refusal  of  his  Honor  to  admit  testimony 
offered  '  to  show  the  bona  fdes  of  the  defendants  in 
the  matter  of  their  having  ordered,  procured  and  com- 
manded the  opening  of  the  grave  and  the  removal  of 
the  body.  The  question,  then,  is  whether  or  not  it  is  neces- 
sary to  allege  and  prove  a  felonious  intent  or  indeed  any 
specific  intent  on  the  j)art  of  the  defendant*  otlier  than  the 
intent  to  do  which  they  actually  did,  and  which  was  for- 
bidden  by  the  Statute  in  language  i)lain  and  certain.  There 
are  manv  decisions  of  this  Court  to  the  eflect  that  the  only 
intent  necessary  to  be  shown  in  the  doing  of  an  act  which  is 
forbidden  by  law  is  the  intent  to  do  the  act.  If  liowever  a 
grave  should  be  oj)ened  and  a  dead  body  removed  therefrom 
by  a  person  wlio  had  made  an  honest  mistake  as  to  identity 
of  the  grave  and  body,  after  having  received  the  permission 
of  the  next  of  kin  of  the  person  whose  grave  he  thought  he 
was  opening,  in  such  case  the  intent  would  not  exist  to  do 
the  act.  But  in  the  case  before  us  the  defendants  did 
exactly  what  they  miemJed  to  do;  they  knew  whose  body 
they  had  connnanded  to  be  removed,  they  knew  the  assigned  - 
reason  for  wliich  it  was  ordered  to  be  removed  and  they 
knew  that  the  removal  was  oj)posed  by  the  jiextof  kin.  In 
State  V.  Smith,  93  N.  ('.,  516,  it  is  said  by  the  (Virt;  *'It 
was  not  required  of  the  State  to  prove  more  than  that  the 
forbidden    act    was  intentionally  done "  and  in    the  same 
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opinion  the  Chief  Justice  (juotes  the  Uiuguage  used  l)y  the 
Court  in  State  v.  King,  86  N.  C.,  603,  ^^Wheii  an  act  forbid- 
den by  law  is  intentionally  done  the  intent  to  do  the  act  is  the 
criminal  intent  which  imparts  to  it  the  character  of  an 
offence;  and  no  one  who  violates  the  law,  which  he  is  con- 
clusively presumed  to  know,  can  be  heard  to  say  that  lie  had 
no  criminal  intent  in  doing  the  forbidden  act.'*  In  State  v. 
McBraijer,  98  N.  C,  619,  it  is  held  that  *'when  the  Statute 
plainly  forbids  an  act  to  be  done  and  it  is  done  by  some 
person,  the  law  implies  conclusively  the  guilty  intent 
although  the  offender  was  honestly  mistaken  as  to  the 
meaning  of  the  law  he  violates."  "When  the  language  is 
plain  and  positive  and  the  offence  is  not  made '  to  depend 
ui)on  the  positive  wilful  intent  and  purpose,  nothing  is  left 
to  interpretation."  "The  criminal  intent  is  inseparably 
involved  in  the  intent  to  do  the  act  which  the  law  j)ronounces 
criminal."  State  v.  Voight,  90  N.  (\,  741.  To  the  like 
effect  are  the  decisions  in  State  \.  Kittelle,  HON.  (\,  560; 
State  V.  Doirns,  116  N.  C,  1064;  State  v.  ChisenhaJI,  106 
N.  (\,  676;  State  v.  Scoggins,  107  N.  C,  OoO. 

The  counsel  of  defendants  admitted  that  it  .was  not  neces- 
sary in  trial  for  misdemeanors  to  allege  and  j)rove  any 
specific  intent  where  the  act  was  forbidden  by  Statute,  but 
they  insisted  that  the  rule  did  not  aj)ply  in  cases  of  felony. 
We  cannot  u])on  reason  or  authority  see  the  distinction 
attemj)ted  to  be  drawn,  in  felonies  at  common  law  (except 
those  in  which  malice  is  presumed)  the  intent  has  to  be 
proved  for  tlie  reason  that  the  doing  of  the  act  itself  which 
constitutes  the  offence  in  so  many  words  is  not  denounced. 
As,  for  instance,  ui)on  the  trial  of  one  indicted  for  larceny 
the  felonious  intent  must  be  proved  because  the  taking  of 
the  goods  might  be  shown  to  have  been  done  by  way  of 
trespass,  or  under  a  hmia  fide  claim  of  right.  The  law  does 
not  make  the  taking  of  the  goods  larceny,  the  taking  might 
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be  under  a  claim  of  right  or  in  the  way  of  trespass,  but  it 
makes  the  taking  of  the  goods  with  a  felonious  intent  the 
crime  of  larceny.  In  the  case  l)efore  us  the  law  denounces 
fiis  a  felony  the  very  act  itself  which  the  defendants  com- 
mitted. 

We  see  no  reason  why  the  Legislature  should  not,  equally 
in  misdemeanors  and  in  felonies,  make  the  forbidden  act 
itself  conclusive  as  to  the  intent  with  which  it  is  done.  But 
we  have  an  authoritv  directly  on  the  point.  In  State  v. 
Chiseiihall,  106  N.  (/.,  676,  where  the  defendant  was  indicted 
for  abduction,  the  Court  held  that  **it  was  necessary  for  the 
State  to  have  shown  the  intent  of  the  defen<lant.  There  is 
nothing  in  our  Statute  which  requires  that  the  abduction 
should  be  with  a  particular  intent."  It  was  argues!  here 
for  the  defendants  that  the  last  cited  authority  was  not 
against  their  position  because,  under  our  Statute,  abduction 
was  not  a  felony.  We  think  that  the  counsel  were  in  error. 
Under  our  Statute  a  person  convicted  of  abduction  may  be 
sentenced  to  the  penitentiary  for  a  i)eriod  not  exceeding 
fifteen  years;  and  the  Statute  of  1891  defined  a  felony  to  be 
a  crime  which  is  or  may  be  punishable  bv  either  death  or 
imprisonment  in  a  State  prison.  The  case  on  appeal  sets 
forth  that  "After  tlie  case  was  closed,  and  after  a  free  dis- 
cussion of  the  law  upon  defendants*  prayer  for  instruction 
and  intimation  from  the  Court  as  to  law,  it  was  indicated  that 
there  would  be  no  argument  to  the  jury  except  as  to  Heritage 
and  McLean,  and  thereuj)on  the  Solicitor  said,  to  shorten 
the  case,  he  would  consent  to  a  verdict  of  not  guilty  as  to 
McLean  and  Heritage,  and  so  stated  to  the  Court.  In  a  few 
moments  a  consultation  was  held  by  the  counsel  for  the 
defendants  and  they  announced  that  they  would  argue  the 
case  to  the  jury  as  to  the  others,  and  thereupon  the  Solicitor 
said  that  he  would  let  the  jury  pass  upon. the  question  as  to 
the  guilt  of  all  of  them  and  withdrew  liis  proposition,  refused 
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to  consent  to  anything  about  it.  His  Honor  ruled  that  it 
was  for  the  jury  to  say  what  verdict  they  would  render  and 
declined  to  compel  the  Solicitor  to  enter  a  verdict  of  not 
guilty  as  to  the  two  defendants,  Heritage  and  McLean,  and 
defendants  excepted." 

The  second  and  third  assignments  of  error  are  directed  to 
the  refusal  of  his  Honor  to  sustain  the  exception  of  the 
defendants  concerning  tlie  agreement  between  the  Solicitor 
and  the  defendants*  counsel  at  the  trial.  Nothing  need  be 
said  about  that  ruling  of  his  Honor  except  that  it  was  so 
clearly  right  that  we  do  not  see  on  what  ground  any  just 
exception  could  be  taken.  The  fourth  assignment  of  error 
refers  to  the  refusal  of  the  Court  to  give  the  seven  special 
instructions  prayed  for  by  the  defendants. 

I.  The  refusal  to  give  the  first  prayer  can  be  dismissed 
with  the  statement  that  the  defendants.  Holt  and  Heritage, 
for  whose  benefit  the  prayer  was  made,  were  both  acquitted; 
the  first  named  because  he  was  not  present  at  any  of  the 
meetings  at  which  the  opening  of  the  grave  and  the  removal 
of  the  bodv  were  discussed,  and  the  last  named  because  he 
opposed  the  course  pursued  by  the  other  defendants. 

n.  The  Court  was  asked  to  instruct  the  jury  **that,  if 
they  believed  from  the  evidence  tljat  McLean  was  Mayor  of 
the  town;  that  he  did  not  vote  for  the  order  of  removal,  he 
would  not  be  guilty  and  they  must  so  find;  and  the  fact 
that  he  was  acting  as  attorney  of  the  town  and  in  his  capac- 
ity as  attorney  advised  the  Board  of  Commissionei*s  that,  in 
his  opinion,  they  had  the  right  to  order  the  removal,  would 
not  make  him  guilty."  His  Honor  would  have  been  justi- 
fied in  refusing  to  give  this  instruction  upon  the  ground 
that,  in  its  last  clause,  it  assumed  as  a  fact  that  which  had  to 
be  passed  on  by  the  jury;  that  is,  that  McLean  was  acting  as 
attorney  of  the  town  and  in  his  capacity  as  attorney  advised 
the  Board.    His  Honor,  however,  gave  the  instruction,  adding 
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thereto  the  words  "unless  as  Mayor  he  commanded  or  pro- 
cured the  opening  of  the  grave  and  the  removal  of  the 
remains  of  which  you  must  be  satisfied  beyond  a  reasonable 
doubt  before  3'^ou  can  convict  him."  The  defendant  except- 
ed to  the  addition  made  by  his  Honor.  The  exception  is 
not  sustained.  McLean's  guilt  did  not  depend  upon  his 
voting  upon  the  command  and  order  of  removal.  He  could 
have  counseled,  commanded  and  procured  the  removal 
without  a  vote.  One  of  the  witnesses,  Staley,  testified  that 
at  the  last  meeting  of  the  defendants  in  March  or  April 
when  final  action  was  taken,  no  vote  was  had;  that  it  was 
simply  remarked  that  the  notice  given  at  a  former  meeting 
was  sufficient,  and  that  Gates  was  instructed  to  carry  out 
that  notice  to  remove  the  bodies.  In  fact,  the  defendant 
McLean  himself  said  that  no  vote  was  taken  at  that  meeting, 
that  some  one  remarked  that  no  vote  was  necessiirv,  that 
the  previous  action  was  sufficient.  He  also  testified  that  his 
legal  opinion  was  asked  and  he  gave  it,  and  no  member 
objected.  The  defence  of  McLean  seems  to  be  very  much 
strained,  but  it  finds  no  symj)athy  in  this  Court.  His 
Honor  did  him  more  than  justice  in  the  trial.  He  himself 
testified  that  at  the  meeting  in  January,  1897,  the  report  of 
the  Cemetery  Committee  in  which  it  was  recommended  that, 
unless  parties  wiio  had  taken  lots  and  who  had  not  paid  for 
them  came  forward  and  did  so  within  60  davs  from  the 
time  of  notification,  the  bodies  buried  on  the  lots  would 
be  removed  to  that  part  of  the  cemetery  which  is  free,  was 
adopted  and  spread  on  the  minutes.  That  action  could  not 
have  been  done  without  his  being  a  party  to  it.  He  must 
have  put  the  vote  and  declared  the  result.  This  was  direct- 
ly participating  in  the  crime  of  which  the  defendants  have 
been  indicted  and  convicted.  The  act  which  was  ordered  to 
be  done  was  the  beginning  of  the  crime  which  was  com- 
mitted.    That  action  was  not  within  their  jurisdiction,  and 
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the  act  contemplated  and  ordered,  amounted  to  a  felony 
under  our  law.  It  is  true  that  Mcljean  testified  that  he  was 
the  attorney  of  the  town  and  that  he  only  act^d  as  such 
attorney  and  not  as  Mayor;  that  (to  use  his  own  language) 
"he  advised  the  Board,  as  its  attorney,  that  they  had  the 
right  to  remove  the  bodies;  he  thought  so  then  and  thinks 
so  now/'  But  there  was  another  witness  in  the  case, 
William  Nance,  who  testified  that  McI^ean,  in  reply  to  a 
question  of  Heritage  as  to  the  legal  right  to  remove  the 
bodies,  said  "the  way  is  open,  go  ahead  and  remove  them.*' 
His  duty  as  an  attorney  ended  when  he  gave  his  legal  opinion 
(if,  indeed,  he  could  act  in  the  dual  capacity  of  Mayor 
and  legal  adviser  to  himself  and  the  Board)  that  they  had 
the  right  under  the  law  to  remove  the  bodies;  when  he  went 
further  and  said  "go  ahead  and  remove  them"  he  became 
an  individual  actor  and  counseled,  procured  and  commanded 
an  act  the  committing  of  which  afterwards  was  a  felony. 

III.  His  Honor  was  right  in  refusing  to  give  the  third 
prayer  for  instructions  for  the  reasons  given  by  us  in  dis- 
cussing the  second  prayer. 

IV.  The  fourth  prayer  for  instructions  is  in  the  follow- 
ing words:     "The  defendants  being  proved  by  the  evidence 

in  this  cHse  to  be  the  Mavor  and  Connnissioners  of  the  town 

«- 

of  Burlington  and  the  acts  for  which  they  are  indicted  having 
been  proved  to  have  been  done  by  them  in  their  official 
capacity,  they  cannot  be  indicted  individually  and  the  jury 
should  acquit.*'  The  defendants  were  not  indicted  as 
Mayor  and  Commissioners  for  any  misconduct  in  office;  they 
were  indicted  as  individuals  for  counseling,  procuring  and 
commanding  persons  to  commit  a  felony,  /.  ^.,  to  open  the 
grave  of  Nathaniel  Small  and  to  actually  remove  the  body 
without  due  process  of  law  and  without  the  permission  of 
such  person  as  the  law  required  them  to  have.  The  charge 
was  that   they  were  not   acting  within   the  line   of  their 
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duty  as  Mayor  and  Aldermen;  that  the  matter  was  not  only 
not  within  their  jurisdiction  but  that,  in  their  action,  they 
were  commanding  and  procuring  persons  to  commit  a 
felony.  The  defendants  cannot  be  said  to  have  acted  in 
their  official  capacity  in  respect  to  a  matter  which  was  not 
only  not  a  part  of  their  duty  to  the  public  but  in  its  per- 
formance was  a  positive  crime  against  the  State.  His  Honor 
properly  refused  to  give  the  instruction. 

V.  There  was  no  error  in  the  refusal  of  the  Court  to  give 
the  5th  prayer  of  instruction  for  the  reasons  already  given. 

VI.  The  6th  instruction  was  as  follows:  "If  the  jury 
believe  the  defendants  were  acting  in  their  official  capacity 
when  they  advised  and  directed  the  removal  of  the  remains 
from  the  grave  and  their  reinterment  to  another  part  of  the 
cemetery,  and  they  acted  in  good  faith  and  were  honestly 
mistaken  in  the  scope  and  extent  of  their  power,  and  their 
mistake  was  in  reason  and  such  as  reasonable  men  of  ordi- 
nary intelligence  might  make,  after  consideration,  then  they 
would  not  be  guilty  of  the  felony  charged."  This  request 
is  a  singular  one  when  it  is  seen  that  the  defence  relied  on 
was  that  they  were  proceeding  under  the  due  process  of  the 
law.  Can  a  man  be  allowed  to  plead  ignorance  of  a  law 
under  which  he  is  professing  to  act?  "Ignorance  of  the  law 
excuses  no  one."  This  may  be  sometimes  a  hard  rule 
but  without  it  society,  as  we  have  it  organized,  would 
go  to  pieces.  '*It  lies  at  the  foundation  of  the  adminis- 
tration of  justice.  And  there  is  no  telling  to  what  extent, 
if  admissible,  the  plea  of  ignorance  would  l>e  carried, 
or  the  degree  of  embarrassment  that  would  be  introduced 
in  every  trial  by  conflicting  evidence  upon  the  question 
of  ignorance."  State  v.  Royetf,  32  N.  C.  336.  If  the 
defendant  Connnissioners  meant  that  the  advice  of  counsel 
partly  made  their  mistake  reasonable,  and  such  as  rea- 
sonable  men  might  make  after   consideration,  that  cannot 
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avail  them.  In  State  v.  Domns,  116  N.  C,  1064,  Justice 
Clark  for  the  Court  said  :  "  Ignorance  of  the  law  excuses  no 
one,  and  the  vicarious  ignorance  of  counsel  has  no  greater 
value.  State  v.  Boyett,  32  N.  C,  336.  The  law  does  not 
encourage  ignorance  in  either.  State  v.  Dickens,  20  N.  C,  406. 
If  ignorance  of  counsel  would  excuse  violation  of  the  crimi- 
nal law,  the  more  ignorant  counsel  could  manage  to  be,  the 
more  valuable  and  sought  for,  in  many  cases,  would  be  his 
advice.'*  It  is  not  to  be  understood,  however,  that,  if  the 
Mayor  and  Board  of  Commissioners  of  a  town  or  city  acting 
within  the  line  of  their  duty  and  in  reference  to  matters 
clearly  within  their  power,  should  make  an  honest  mistake 
without  negligence  as  to  the  law  governing  their  action, 
they  would  be  liable  therefor  either  criminally  or  civilly. 
Within  their  jurisdiction  they  would  be  a  part  of  the  law- 
making power  and  not  responsible  for  mistakes  unattended 
with  negligence  or  bad  faith.  But  in  the  case  before  us  the 
defendants,  as  we  have  said,  were  acting  outside  of  their 
jurisdiction,  and  commanded  an  act  to  be  done  which  the 
law  had  pronounced  a  crime.  The  defendants  had  the  right 
to  purchase  land  for  a  cemetery  and  they  could  make  prop- 
er rules  for  its  management,  but  that  power  could  not  be 
extended  to  give  the  town  authorities  the  right  to  open  the 
graves  and  remove  the  dead  therefrom,  from  one  point  to 
another,  without  due  process  of  law  or  without  the  consent 
of  those  persons  whose  permission  is  necessary. 

VII.  The  7th  prayer  for  instruction  is  in  the  follow- 
ing w.ords :  "  That,  notwithstanding  the  defendants  may 
have  violated  the  letter  of  the  law,  vet  if  their  acts  do  not 
come  within  its  spirit  and  the  mischief  intended  to  be  sup- 
pressed by  it,  then  they  would  not  be  guilty,  and  that  the 
mischief  intended  to  be  suppressed  by  the  Statute  is  the 
desecration  and  robberj^  of  the  graves  of  the   dead."     The 
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Statute  is  absolutely  clear  in  the  language  employed  and  is 
directed  against  all  who  disturb  the  last  resting  place  of  the 
dead,  except  those  who  act  under  the  due  process  of  law  or 
who  procure  the  permission  to  open  the  graves  and  remove 
the  body  from  the  surviving  husband  or  wife,  or  the  next  of 
kin  of  the  deceased,  and  of  the  person  having  control  of 
such  grave.  Why  should  it  be  thought  that  the  law  should 
apply  to  those  only  who  open  a  grave  or  procure  it  to  be 
done,  and  have  removed  dead  bodies  for  purposes  of  medical 
or  surgical  knowledge  or  for  purj)oses  of  larceny  of  anj- thing 
buried  with  the  body?  If  a  surgeon  can  be  convicted  for  em- 
ploying a  person  to  open  a  grave  and  remove  therefrom  a 
dead  body,  his  j)urpose  being  to  advance  medical  and  surgical 
science,  what  reason  can  be  urged  against  the  conviction  of 
persons  who  command  a  grave  to  be  opened  and  the  body 
to  be  removed  because  the  lot  of  land  on  which  the  deceas- 
ed has  been  buried  is  not  paid  for  by  his  next  of  kin  ?  The 
sixth  exception  of  the  defendants  is  to  that  part  of  the 
charge  which  is  in  these  words :  '^  In  that  the  Court 
instructed  the  jury  that  there  was  no  due  process  of  law." 
This  exception  is  disposed  of  by  what  we  have  already  said. 
The  defendants  had  no  authoritv  themselves  to  do  the  act; 
they  had  no  legislative  authority;  they  had  no  authority 
from  the  Courts  by  judicial  determination.  They  acted  in 
the  face  of  a  Statutorv  law,  most  humane  and  most  salu- 
tary,  and  their  conduct  was  what  the  law  termed  a  felony. 
The  last  exception  is  untenable  for  the  reason  that  his 
Honor  did  not  charge  the  jurj'  in  the  language  complained 
of  nor  in  language  its  equivalent.     No  error. 

Affirmed. 


N.  C]  SEPTEMBER  TERM,  1897.  603 


State  f?.  Bramble. 


STATE  V.  CHARLES  BRAMBLE. 
Practice — Appeal  in  Forma  Pauperis — Affidaint. 

The  omissioD,  in  an  affidavit  to  appeal  in  forma  pfinperii^  of  the  averment 
that  it  is  miide  in  good  faith,  is  a  fatal  defect  and  for  such  defect  the 
appeal  will  be  dismissed  as  a  matter  of  right  and  not  of  discretion. 

The  defendant  was  convicted  on  a  criminal  charge  at 
September  Term  of  Cumberland  Circuit  Criminal  Court, 
before  Sutton,  J.,  and  a  jury  and  appealed  m  forma  pauperis. 
In  this  Court  the  Attorney  General  moved  to  dismiss  appeal 
for  defective  affidavit. 

Mr.  Zeh  V.   Waker,  Attorney  (reneral,  for  the  State. 
Messrs,  H.  L.  Cook  and  //.  McD.  Robinson,  for  defendant 
(appellant). 

Per  Curiam:  The  affidavit  to  api)eal  in  forma  pauperis  is 
fatallv  defective,  as  it  omits  the  averment  that  it  is  **made 
in  good  faith,"  which  js  required  by  The  Code,  Section  1235. 
The  appeal  must  be  dismissed  as  a  matter  of  right,  not  of 
discretion.  State  v.  Harris,  114  N.  C,  830;  State  w  Rhodes, 
112  N.  C,  856;  State  v.  Jackson,  Ibid,  849;  State  v.  Shoulders, 
111  N.  C,  637;  State  v.  Wylde,  110  N.  C,  500;  State  v.  Toiv, 
103  N.  C,  350;  State  v.  Moore,  93  N.  C?  500;  State  v.  Payne, 
Ibid,  612;  State  v.  Jones,  Ibid,  617;  State  v.  Morgan,  77  N.  C, 
510;  State  v.  Divine,  69  N.  C,  390. 

Appeal  dismissed. 


604  IN  THE  SUPREME  COURT.  [121 


Statk   r.  Matthews. 


STATE  V.  J.  M.   MATTHEWS. 

Indictment  for   Obtaining  Money  under  Fake  Pretences — Evir 

dencey   Sufficiency  of 

1.  If  a  persoD  by  big  acts  or  conduct  induces  another  to  believe  that  a  fact 

is  really  in  existence,  when  it  is  not,  and  thereby  obtains  money  or 
property,  he  comes  within  the  scope  of  the  Statutes  against  false 
pretenses. 

2.  Where,  on  the  trial  of  an  indictment  for  obtaining  money  under  false  pre- 

tenses, there  was  evidence  that  the  defendant  obtained  money  from 
the  deceased  husband  of  the  witness  to  get  an  Electropoise  which 
defendant,  claiming  to  be  an  agent  therefor,  had  agreed  to  sell  to  the 
husband,  and  which  defendant  claimed  to  be  in  the  Express  office, 
when  there  was,  in  fact,  no  Electropoise  in  such  office,  and  that  the 
defendant  kept  the  money  so  obtained:  Held^  that  the  evidence  was 
sufficient  to  be  submitted  to  the  jury. 

Indictment  for  obtaining  money  under  false  pretenses, 
tried  before  Coble,  J.,  and  a  jury  at  March  Term,  1897,  of 
Moore  Superior  Court.  The  defendant  was  convicted  and 
appealed.     The  facts  appear  in  the  opinion. 

Mr.  Zeb  V.  Wither,  Attorney  General,  for  the  State. 
Mr.  W.  E.  Murchison,  for  defendant  (appellant). 

Clark,  J.:  Thi^ was  an  indictment  for  obtaining  goods 
under  false  pretenses,  Code,  Section  1025,  and  the  only 
exception  is  that  the  Judge  refused  to  charge  as  prayed 
"that  the  evidence  was  not  sufficient  to  sustain  the  charge." 
In  the  evidence  sent  up  it  appears,  inter  alia,  that  the  princi- 
pal witness  for  the  State  testified  that  "the  defendant  claimed 
to  be  an  agent  for  the  Electropoise;  my  husband  promised 
and  agreed  to  take  one;  the  defendant  came  to  my  house  on 
Monday  evening  and  wanted  to  borrow  horse  and  buggy  to 
go  to  Jonesboro  for  it  on  Tuesday  morning  and  said  he 
would  have  to  have  $25  to  get  it  out  of  the  Express  office. 
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.     When  he  came  back  he  said  it  had  not  come 
yet.         .  Defendant  said  he  wanted  $25  to  get 

the  Electropoise  out  of  the  express  office,  that  it  was  at  Jones- 
boro;  never  got  the  Electropoise  and  never  got  any  of  the 
money  back."  On  cross  examination  she  said  "the  defend- 
ant came  and  said  he  must  have  $25  to  get  it  out  of  the 
expre&s  office  at  Jonesboro.  He  talked  like  it  was  in  the 
express  office.  ...  At  the  time  he  (her  hus- 
band) paid  defendant  $25,  defendant  said  *I  must  have  $25 
now,  before  I  get  it  out  of  the  express  office.'  **  The  evi- 
dence was  properly  left  to  the  jury  in  a  very  careful  charge 
by  the  Court,  who  explained  to  them  that  the  State  must 
satisfy  them  beyond  a  reasonable  doubt  (1)  That  the  de- 
fendant represented  to  J.  A.  Moore,  as  charged  in  the  indict- 
ment that  there  was  an  Electropoise  in  the  express  office  at 
Jonesboro,  (2)  That  the  $25,  if  obtained,  was  obtained  on 
that  representation,  (3)  That  the  representation  was  false 
and  (4)  was  made  with  intent  to  defraud,  and  (5)  thereby 
said  Moore  was  defrauded,  State  v.  Plnfei%  65  N.  C,  321, 
but  that,  if  either  of  said  ingredients  was  not  proved,  they 
should  find  the  defendant  not  guilty.  The  Court  further  in- 
structed the  jury  that  the  false  representations  must  have  been 
of  the  subsisting  fact  and  that,  if  the  defendant  represented 
that  the  Electropoise  tvould  he  at  Jonesboro,  he  could  not  be 
convicted.  State  x.  Maiigum,  116  N.  C.,  998;  State  y.  Daniel, 
114  N.  C,  823.  *'If  the  false  pretense  consists  in  words, 
which  are  indefinite  and  uncertain,  the  jury  is  \o  determine 
whether  they  were  intended  to  and  did  convey  a  false  im- 
pression, the  circumstances  surrounding  the  transaction 
being  taken  into  account  in  determining  that  question."  I 
McClain  Grim.  Law,  p.  676;  State  v.  Alphin,  84  N.  C,  745; 
State  V.  CrzH,  48  N.  H.,  126.  "If  a  person  by  his  acts  or 
conduct  induces  another  person  to  believe  that  a  fact  is 
really   in  existence  when  it  is  not,   and   thereby  obtains 
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money  or  property  he  comes  within  the  scope  of  the  Statutes 
against  false  pretences."     7  Am.  &  Eng.  Enc,  751. 

No  error. 


STATE  V.  M.  M.  FURR. 

Indictment  for  Compounding  Felony — Practice — Tti/il — Ex- 
ceptions  to  Evidence  Before  Vei^dict — Motion  in  ArreM  of 
Judgment — Insfruciion  «. 

1.  On  the  trial  of  a  Justice  of  the  Peace  charged  with  ci>m pounding  a 

felony,  the  Court  was  requested  to  instruct  the  jury,  in  substance, 
that  the  defendant,  being  a  Justice  of  the  Peace,  is  not  guilty  of 
compounding)!  felony  for  merelv  making  an  honesr  mistake  in  judg- 
ment in  regard  to  his  duty  to  dismiss  the  parties  before  him  charged 
with  the  felony,  and  if  he,  through  ignorance  of  law,  failed  to  con- 
duct I  he  case  in  a  regular  and  orderly  manner  "he  is  not  guilty."  His 
Honor  gave  the  instructions  modified  by  the  substitution  of  the 
words  "This  alone  would  not  make  him  guilty"  for  the  closing 
words  of  the  prayer;  Held,  there  was  no  ern)r. 

2.  Exceptions  to  the  sufficiency  of  evidence  to  support  a  verdict  must  be 

taken  before  veniict. 

8.  A  judgment  C4in  be  arrested  in  criminal  cases  only  when  the  defect  com- 
plained of  appears  upon  the  record  proper. 

4.  Where  parties  charged  with  larceny  were  arrested  and  taken  before  a 
Justice  of  the  Peace  and  were  discharged  after  the  payment  of  the 
costs  and  a  sum  of  money  agreed  upon  between  them  and  the  pros- 
ecutor, such  voluntary  payment  wns  evidence  of  their  guilt  of  the 
larceny  charged  in  the  warrant,  and  the  acceptance  of  the  costs  from 
the  defendants  by  the  magistrate  was  some  evidence  against  him  on 
the  trial  of  an  indictment  for  compounding  the  felony. 

Indictment  against  M.  M.  Furr,  a  Justice  of  the  Peace, 
and  others,  for  compounding  a  felony,  tried  before  Coble, 
/.,  and  a  jury  at  Fall  Term,  1897,  of  Cabarrus  Superior 
Court.  The  defendants,  Furr  and  Widenhouse,  were  con- 
victed. The  judgment  of  the  Court  was  that  the  defendant 
Furr  he  removed  from  the  office  of  Justice  of  the  Peace  and 
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be  disqualified  from  holding  or  enjoying  any  office  of  honor, 
trust  or  profit  in  the  State  and  pay  a  fine  of  $50,  from  which 
judgment  defendant  Furr  a{)pealed. 

Mr.  Zieb  V.   Walling  Aiifynxey  General,  for  the  State. 
Mr.  Morrimn  Caldwellj  for  defendant  (ai)pellant). 

Montgomery,  J.:  The  defendants,  M.  M.  Furr,  a  Justice 
of  the  Peace,  I).  M.  Widenhouse,  Jason  Furr,  Hiram  Cox 
and  Luther  Bost,  were  indicted  for  comi)ounding  a  felony, 
charged  in  the  indictment  to  have  been  committed  by  the 
last  three  of  the  above  named.  The  defendants  Widenhouse 
and  M.  M.  Furr,  the  Justice  of  the  Peace,  alone  were  put 
upon  trial.  There  seems  to  lye  a  conflict  between  the  printed 
record  and  the  transcript  as  t^  whether  Widenhouse  was 
tried  and  convicted  but  that  is  immaterial  as  the  defendant 
M.  M.  Furr  is  the  only  aj)pellant  here. 

The  special  instructions  asked  by  the  defendant  were 
given  just  as  recpiested  except  tliat  the  fourth  was  niodified. 
In  that  fourth  prayer  the  defendant  asked  his  Honor  to  give 
an  instruction  in  the  following  words:  **4th.  The  defend- 
ant M.  M.  Furr,  being  a  Justice  of  the  Peace,  is  not  guilty  of 
compounding  a  felcmj^  for  merely  making  an  honest  mistake 
in  judgment^  in  regard  to  his  duty  to  dismiss  the  defendants 
charged  l>efore  him  with  the  felony.  If  he,  through  ignor- 
ance of  law  failed  to  conduct  the  case  against  the  defend- 
ants charged  with  the  stealing  of  the  goods  of  Mrs.  A\'i(len- 
house  in  a  regular  and  orderly  manner,  he  is  not  .guilty. 
The  jury  must  be  fully  satisfie<l  that  said  Furr  act^ed  in  such 
case  corruptly  an<l  for  a  reward  or  advantage." 

His  Honor  gave  every  word  of  it  excej)t  that  he  left  out 
the  words  **he  is  not  guilty,'^  and  substituted  therefor  "this 
alone  would  not  make  him  guilty." 

On  the  motion  for  a  new  trial,  the  grounds  for  the  same 
were  based  first,  on  an  alleged  insufficiency  of  the  evidence 
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as  to  the  receipt  b)'  Fiirr  of  any  benefit  or  advantage  derived 
from  the  alleged'  compounding,  or  that  he  had  ma<le  anj' 
agreement  not  to  prosecute  the  defendants  Jason  Fiirr,  Cox 
and  Bost. 

The  matter  alleged  as  a  first  ground  for  a  new  trial  was 
too  late.     Exceptions  to  the  sufficiency  of  evidence  must  be 
taken  before  verdict.     State  v.  IlarriSy  120   N.  C.,  577.     In 
respect  to  the  matters  constituting  the  second  alleged  ground 
for  the  motion  we  find  that  the  charge  was  sufficiently  clear 
and  full;  that  part  of  the  charge  was  as  follows:     **lt  is  for 
the  jury  to  decide  from  the  evidence  if  the  State  has  satisfied 
you  beyond  a   reasonable  doubt  that  the  defendant  Widen- 
house  had  had  certain  [)ro|)erty  stolen  and  that  certain  par- 
ties, Jason  Furr,  Hiram  Cox  and  Luther  Bost  were  charged 
with  tlie  crime,   and  that  said  parties,  Jason  Furr,   Hiram 
Cox  and  Luther  Bost  paid  defendant  Widenhouse  a  certain 
amount  of  money  and  that,  in  consideration  of  the  monev 
paid  him,  he  agreed  to  put  an  end  to  the  prosecution  against 
said  parties,   or  agreed  in  consideration  of  the  money  paid 
him  not  to  prosecute  them  for  the  crime  charged;  and  if  the 
jury  are  further  satisfied   beyond  a  reasonable  doubt  that 
defendant   Furr  received  a   part  of  the  money  paid   by  the 
said  Ja.son  Furr,  Cox  and  Bost,  and  in  ci^nsideration  of  the 
money  so  paid  liim  he  put  an  end  to  the  prosecution  against 
said  Jascm   Furr,  Cox  and  Bost,   or  in   consideration  of  the 
money  so  paid  him  he  agreed  not  to  prosecute  them  for  the 
crime  charged,  then  the  jury  will  find  both  defendants  Furr 
and  Widenhouse  guilty.     If  Jason  Furr,  Cox  and  Bost  paid 
a  certain  sum  of  monev  to   Widenhouse  in   pavment  of  the 
goods  taken  and  the  money  was  paid  only  for  the  goods  and 
Widenhouse  never  agreed  with   them  not  to  prosecute  them 
and  did  not  agree  to  put  an  end  to  the  prosecution  already 
against  them,  then   Widenhouse  would   not  be  guilty.   •  If 
defendant  Furr  did  not  put  an  end  to  the  prosecution  against 
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Jason  Furr,  Cox  and  Bost  in  consideration  of  any  money 
paid  him  and  did  not  agree,  in  consideration  of  any  money 
paid  him,  that  he  would  not  prosecute  them  for  the  crime 
charged,  but  honestly  mistaking  his  duty  in  the  matter 
made  inquiries  of  the  prosecuting  witness  and  was  honestly 
of  the  opinion  that  there  was  not  sufficient  evidence  in  the 
case  to  bind  said  Jason  Furr,  Cox  and  Bost  to  Court,  and 
dismissed  the  case  and  taxed  the  prosecuting  witness  with 
the  cost,  he  would  not  \ye  guilty. 

A  motion  in  arrest  of  judgment  was  made  on  the  follow- 
ing ground:  '^Because  the  indictment  cliarges  that  Hiram 
Cox,  Luther  Bost  and  Jason  Furr  committed  the  felonv 
which  the  defendants,  M.  M.  Furr,  Jason  Furr,  1).  M. 
Widenhouse  and  others  are  now  indicted  for  compounding 
but  the  State  has  failed  to  show  that  Hiram  Cox,  Luther 
Bost,  or  Jason  Furr  had  committed  the  felony  alleged  to 
have  been  by  them  compounded  with  defendants,  M.  M. 
Furr  and  D.  M.  Widenhouse.'* 

The  motion  was  improper.  Judgments  can  only  be 
arrested  in  criminal  cases  where  the  defect  appears  upon  the 
record  proper.  SUite  v.  Pott(n\  i'A  N.  C.,  3,S8.  There  was^ 
however,  evidence  tending  to  show  that  the  defendant 
received  a  part  of  the  money  j)aid  by  the  defendants,  Jason 
Furr,  Cox.  and  Bost.  D.  M.  Widenhouse  testified  that  Jason 
Furr,  Cox  and  Bost  each  paid  $5.16|,  each  payment  being 
one  third  of  the  value  of  the  stolen  goods  and  one  third  of 
the  costs  due  to  the  magistrate,  and  there  was  evidence  that 
the  defendant  got  a  part  of  that  money.  There  was  evidence 
of  the  larceny  in  the  conduct  of  the  defendants,  Jason  Furr, 
Cox  and  Bost.  When  charged  with  the  larceny  of  the  goods 
they  voluntarily  agreed  to  have  them  valued,  the  costs 
added,  and  paid  the  same,  insisting  that  they  should  be 
discharged  and  the  prosecution  stopped.     It  is  true  that  the 
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defendants,  Jason  Furr,  Cox  and  Boat  were  under  arrest 
under  the  warrant  of  the  defendant,  M.  M.  Furr,  for  the 
larceny  of  the  goods  but  the  evidence  was  received  by  the 
Court  without  objection  by  the  defendant,  M.  M.  Furr.  It 
is  true  the  defendant  stated  that  at  nine  o^clock  in  the 
morning  he  informally  examined  the  witnesses  and  found 
there  was  not  enough  testimony  against  them  to  bind  them 
over  to  Court,  but  they  were  not  discharged  until  three  hours 
later,  nor  until  the  costs  had  been  paid  and  the  stolen  goods 
paid  for.  In  this  interval,  there  was  evidence  going  to  show 
that  Jason  Furr,  (-ox  and  Bost  together  with  the  owner  of 
the  goods,  were  some  hundred  yards  off  talking  over  the 
compromise  and  adjustment  and  that  the  defendant  knew 
what  was  going  on.  We  find  no  error  in  the  ruling  of  the 
Cburt  in  the  mattei's  complained  of,  nor  in  the  judgment  of 
the  Court. 

No  error. 


STATE   V.  R.    H.    JOYCE. 

(h*dn   of  Boartf  of  Commissioners — Failure  to    Work  Road^ 

Tndictable. 

1.  The  judgment  of  a  Board  of  Co uiinissi oners  ordering  the  laying  out  of 

a  public  road  is  final  until  reversed,  is  binding  upon  all  citizens  of 
a  county  and  cannot  be  collaterally  attacked. 

2.  Where  a  Board  of  Commissioners  ordered  the  construction  of  a  public 

road,  laid  it  out,  appointed  an  overseer  and  assigned  him  bands  to 
construct  the  road;  Held,  that  such  order  constituted  in  the  eye  of 
the  law  a  public  road  and  the  hands  assigned  were  bound  as  for  duty 
on  any  other  road  and  were  liable  to  indictment  under  The  Code, 
Section  2020,  if  they  refused  to  comply  with  the  order. 

ProsecL'TIon  for  failure  to  work  public  roads,  tried  before 
Starbuck,  J.,  and  a  jury,  upon  an  appeal  from  a  judgment  of 
a  Justice  of  the   Peace,  at   Fall   Term,    1897,  of  Stokes 
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Superior  Court.     The  defendant  was  convicted  and  appealed. 
The  facts  appear  in  the  opinion. 

Mr,  Zeh  V.  Waher,  Attorney  General^  and  Mr,  John  D. 
HumphreySy  for  the  State. 

Mr.  A.  M.  Stacky  for  defendant  (appellant). 

Fatrcloth,  C.  J.:  The  defendant  stands  indicted  under 
Tlie  Code,  Section  2020,  for  failing  to  work  a  puhlic  road. 
There  was  an  application  by  certain  citizens  of  Stokes 
County,  including  the  defendant,  made  to  the  County  Com- 
missioners to  have  a  public  road  laid  out  and  established 
between  specified  teinnivi  in  said  (-ounty.  After  some 
irregularity  in  the  proceedings  and  after  due  notice,  the 
Board  of  County' Commissioners  ordered  said  road  to  belaid 
out  between  the  specified  points,  appointed  an  overseer, 
assigned  hands  to  the  overseer,  including  the  defendant, 
and  ordered  the  overseer  to  have  the  road  constructed  and  put 
in  order.  The  Board  had  authority  to  make  the  order.  Acts, 
1889,  Ch.  338  and  Acts,  1887,  Ch.  73.  The  overseer  ordered 
the  road  hands  who  had  been  assigned  to  him,  including  the 
defendant,  to  attend  on  a  specified  day  to  construct  and 
work  on  said  road.  The  defendant  refused  to  attend  and 
work  on  the  ground  that,  although  he  was  liable  to  road 
duty,  he  could  not  be  required  to  aid  in  constructing  and 
building  a  public  road,  and  for  this  refusal  he  was  indicted 
and  convicted. 

There  was  no  appeal  from  the  order  of  the  Board  of  Com- 
missioners above  referred  to.  The  Board  having  jurisdic- 
tion of  the  matter,  their  judgment  was  final  until  reversed, 
and  was  binding  on  the  defendant  and  all  citizens  of  the 
County  and  could  not  be  collaterally  attacked.  State  v. 
Smith,  100  N.  C,  550. 

When  the  Board  of  Commissioners  ordered  the  road  to 
be   laid    out  and  constructed   as   a  public   County   road, 
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appointed  an  overseer  and  assigned  hands  to  him  to  con- 
struct the  road,  and  ordered  him  to  have  the  work  done, 
in  the  eye  of  tlie  law  it  became  at  once  a  public  i;oad,  and 
the  hands  so  assigned  were  as  much  bound  to  attend 
and  work  as  any  other  road  hands  in  the  County,  and 
they  could  not  question  the  regularity  of  the  proceedings 
of  the  Board  in  the  matter,  and  if  they  refused  to  work 
they  are  liable  under  the  general  law  to  indictment.  The 
Code,  Section  2020;  State  v.  Withersiwm,  75  N.  C,  222. 
This  would  be  so  at  common  law,  if  there  was  no  statutory 
mode  of  proceeding.     State  v.  Parker,  91  N.  C,  650. 

This  conclusion  obviates  the  necessity  of  considering  the 
defendant's  other  exceptions. 

Affirmed. 


STATE   V.  VIRGIL   M      KAINEY. 

Indictment  \for   Resisting    Officer — Municipal    Corporation — 

Oil  arter — Bo  u  n  da  ries. 

Where  the  charter  of  a  town  provided  that  its  corporate  limits,  should  be 
"one  fourth  of  a  mile  East,  West,  North  and  South  from  the  centre 
of  the  town  which  centre  is  the  site  of  the  brick  building  formerlj 
known  as  the  Court  House,  and  shall  run  with  the  four  cardinal  p«)iuts 
of  the  compass;"  JIel(f,  that  the  boundary  is  a  square  whose  sides 
run  due  East  and  West,  North  and  South  through  five  fixed  points 
one  fourth  of  a  mile  East,  Weist,  North  and  South  from  the  designated 
centre. 

Mr.  Zeb  V.  Walser,  Attorney  General,  and  Mr.  A.  M.  Stack, 
for  the  State. 

Messrs.  Jone^  &  Patterson,  for  defendant  (appellant). 

Clark,  J.:  The  question  of  the  defendant's  guilt  or 
innocence  depends  upon  the  following  clause  in  the  Act 
incorporating    the   town   of  Gennanton   (Pr.    Acts,    1883, 
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Chapter  12,  Section  2):  **The  corporate  limits  shall  be  as 
follows:  One  fourth  of  a  mile  East,  West,  North  and  South 
from  the  centre  of  the  town,  which  centre  is  the  site  of  the 
brick  building  formerly  known  as  the  ('ourt  House,  and 
shall  run  with  the  four  cardinal  points  of  the  compass.*'  It 
was  agreed  that,  if  the  above  boundary  was  a  circle,  the 
defendant  lived  without  the  town  limits  and  had  no  proper- 
ty in  said  limits,  and  was  guilty  of  no  offence  in  resisting 
the  seizure  of  his  property  for  town  taxes  by  the  town  officer, 
but  it  was  otherwise  if  the  town  limits  were  a  square.  If 
the  charter  had  simply  located  the  town  limits  "one  quarter 
of  a  mile  from  the  centre"  the  boundary  would  necessarily 
have  been  a  circle  (as  in  Tovni  of  Luvcrnev.  Shows^  101  Ala., 
359),  but  this  charter  requires  two  conditions,  first,  the 
corporate  limits  East,  West,  North  and  South  of  the  centre 
shall  be  one  quarter  of  a  mile  from  the  centre.  This  locates 
A,  B,  C  and  D  on  the  subjoined  diagram  as  points  through 
which  the  boundary  must  run. 


But  there  is  a  further  condition:  The  corporate  limits 
must  not  only  run  through  these  four  points  which  are 
respectively  one  fourth  of  a  mile  East,  West,  North  and 
South  of  the  centre,  but  they  must  **run  with  the  cardinal 
points  of  the  compass,"  and  that  means  they  must  run  due 
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North  and  South,  and  due  East  and  West.  Running  them, 
as  thus  called  for,  through  the  four  points  already  fixed,  we 
have  the  larger  square  on  the  above  diagram.  To  describe 
a  circle  running  through  those  four  points  (which  both  sides 
admit  to  be  fixed)  would  not  fill  the  second  condition  of 
running  ''with  the  cardinal  points'*,  since  a  circle  at  no  time 
does  this  but  is  constantly  changing  its  direction.  It  is  true 
it  would  keep  the  boundary  at  all  points  one  fourth  of  a 
mile  from  the  centre,  but  that  is  not  called  for  by  the 
charter. 

It  w^as  suggested  on  the  argument  that  a  square  could  be 
drawn  running  though  the  four  fixed  points  A,  B,  C  and  D 
as  the  smaller  square  above  shown.  This  square,  we  know 
geometrically,  would  be  exactly  half  the  area  of  the  larger 
square,  and  being  even  smaller  than  the  circle,  if  that  is  the 
boundary,  it  would  ac([uit  the  defendant.  Equally  with  the 
circle,  it  fills  the  first  condition  of  passing  through  the  four 
fixed  points,  one  fourth  of  a  mile  East,  West,  North  and 
South  of  the  centre,  but  also,  like  the  circle,  it  fails  to  fulfill 
the  second  condition  of  running  ''with  the  cardinal  points  of 
the  compass,'*  since  its  boundaries  run  N.  E.,  S.  E.,  S.  W.  and 
N.  W.  The  only  diagram  that  can  be  drawn,  which  will 
fill  both  conditions,  is  the  larger  square  above,  whose 
boundaries  run  through  the  four  fixed  points,  and  North 
and  South,  P]ast  and  West. 

No  error. 


STATE   V.   A    C     SNEED. 


Indictment  for   Injury  to  Personal  Property — Evideyice — Debt 
— Tearinjg  up  Note — Statute^  Constructimi  of, 

1.  A  promisory  note  or  due  bill  being  an  "evidence  of  debt"  and  embraced 
in  the  term  '*per9onal  property,"  (Section  376o  (6)  of   The  Code,   the 
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waDtoD  and  wilful  injury  to  or  destruction  of  it  is  indictable  under 
Section  1082  of  TheCode  as  amended  by  Chapter  53,  Acts  of  1885. 
2.  Since  the  passage  of  Chapter  53,  Acts  of  1885,  it  is  not  necessary  to 
allege  or  prove  any  malice  to  the  owner  of  personal  property  on  the 
part  of  one  who  wantonly  and  wilfully  injures  it  nor  is  it  material 
whether  the  property  was  destroyed  or  not. 

Indictment  under  Section  1082  of  T//^  Co(U,  as  amended 
by  Chapter  53,  Acts  of  1885,  tried  before  Starhucky  J.,  and  a 
jury  at  August  Term,  1897.  The  facts  appear  in  the 
opinion.  The  jury  returned  a  verdict  of  guilty  and  the 
defendant  moved  in  arrest  of  judgment  because  (1)  the  bill  of 
indictment  did  not  allege  malice  of  tlie  defendant  nor  did 
the  evidence  disclose  any  malice  of  the  defendant  towards 
the  owner  of  the  note  and  (2)  because  a  promissory  note  or 
chose  in  action  is  not  such  personal  property  as  is  contem- 
plated under  Section  1082  of  The  Code.  The  motion  was 
refused,  as  also  one  for  a  new  trial,  and  defendant  appealed. 

Mr.  Zeh  V.  Wahery  Attorney  General^  and  Mr.  A.  M.  Sfnck, 
for  the  State. 

Me^rs.  L.  M.  Swi)ik  and  Jones  &  Patterson,  for  defendant 
(appellant). 

Douglas,  J.:  This  is  a  criminal  action  under  Section 
1082  of  The  Cotky  as  amendtMi  by  Chapter  53  of  the  Laws  of 
1885,  charging  that  the  defendant  *'did  wantonly  and  wil- 
fully injure,  mutilate,  tear  up  and  destroy  certain  personal 
property  belonging  toC.  D.,  to-wit:  a  certain  j)romissory  note, 
due  bill  or  written  evidence  of  debt,  &c.'*  The  only  point 
really  before  us  is  whether  the  pa])er  writing  destroyed  was 
such  personal  property  as  is  contemplated  by  the  above 
Section.  We  think  this  is  fully  settled  by  Section  3765  of 
The  Codey  which  provides  that:  **In  the  construction  of  all 
Statutes,  the  following  rules  shall  be  observed,  unless  such 
construction  would  be  inconsistent  with  the  manifest  intent 
of  the  General  Assembly  or  repugnant  to  the  context  of  the 
same  Statute,  that  is  to  say,  (6)  .  .  .    The  words  'personal 
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property'  shall  include  monies,  goods,  chattels,  chosen  in 
action  and  evidences  of  debt,  including  all  things  capable  of 
ownership,  not  descendible  to  the  heirs  at  law."  A  promissorj' 
note  or  due  bill  is  certainly  an  evidence  of  debt,  and  its  loss 
or  destruction  mav  cause  the  loss  of  the  debt.  In  anv  event, 
its  loss  would  entail  upon  the  owner  additional  trouble  and 
perhaps  expense,  which  would  amount  to  an  injury  more  or 
less  serious.  Such  an  injury  it  was  the  evident  intent  of 
the  law  to  prevent  or  to  punish.  We  see  no  repugnance  or 
inconsistency  in  placing  upon  Section  1082  of  The  Code,  the 
construction  recjuired  by  sub-section  6  of  Section  3765;  and, 
in  fact,  in  no  otlier  way  can  it  l>e  made  effective  to  carry  out 
its  true  intent  and  purpose. 

Since  the  passage  of  the  Act  of  1885,  Chapter  53,  it  is  no 
longer  necessary  to  allege  and  prove  malice  to  the  owner. 
It  is  sufficient  to  show  that  the  injury  was  done  wantonly 
and  wilfully,  and  it  is  immaterial  whether  the  proi)erty  was 
destroyed  or  not.  With  this  explicit  legislative  construction, 
in  strict  conformity  with  the  letter  of  the  Statute  and  in 
entire  accordance  with  its  spirit,  we  have  no  occasion  to  cite 
decisions  rendered  before  its  passage  simply  to  disturb  its 
well  settled  meaning. 

In  the  absence  of  any  error  appearing  in  the  record,  the 
judgment  is  affirmed. 

Affirmed. 


STATE  V.  ALEXANDEK  JONES. 

Indictment,  for  Failure  to  Pay  Taxes — Machinery  Act — StatuU, 

Constitutionality  of. 

1.  The  failure  to  pay  taxes  before  the  day  on  which  the  collector's  right  to 
collect  them  by  distress  begins  is  not  an  indictable  offence  under 
Sections  52  and  53  of  Chapter  168,  Acts  of  1897  (Machinery  Act ) 
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H.  A  Statute  which  discriminaies  between  the  different  counties  of  the 
State,  as  to  the  times  when  the  payment  of  taxes  can  be  compelled, 
is  not  unconstitutional,  since  its  provisions  affect  every  one  alike  in 
the  localities  to  which  they  are  applicable  and  contain  no  violation 
of  the  principle  of  equation  of  taxation. 

Indictment  for  failure  to  pay  State  and  County  taxes  on 
the  first  Monday  of  Se[)tember,  1897,  and  before  the  first 
Monday  of  November,  1897,  tried  before  Starhncky  J.,  and  a 
jurj'  at  Fall  Term,  1897,  of  Rockingham  Superior  Court. 
The  jury  rendered  a  special  verdict  as  follows:  *That  the 
defendant  Alex  Jones  wiis  on  or  before  the  first  day  of  June, 
18*97,  between  the  ages  of  21  and  50  years  and  was  a  resi- 
dent 'of  Wentworth  Township,  Rockingham  County  and 
subject  to  a  poll  tax:  That  the  State  of  North  Carolina  and 
the  Commissioners  of  said  Countv  dulv  levied  upon  said 
defendant  for  the  year  1897,  capitation  taxes  amounting,  in 
the  aggregate  to  $2.15  and  placed  the  same  in  the  hands  of 
the  Sheriff  of  siiid  County  for  collection  as  required  by  the 
Machinery  Act  of  1897;  that  said  defendant  failed  to  pay 
said  taxes  on  the  first  Monday  of  September,  1897,  and 
failed  to  pay  them  on  or  before  the  first  day  of  November, 
1897;  that  the  County  of  Rockingham  is  one  of  the  ('ounties 
embraced  in  the  second  and  last  proviso  contained  in  Sec- 
tion 36  of  the  Machinery  Act  of  1897,  forbidding  the  Sheriff 
from  levying  on  property  before  March  1 5th,  and  recjuiring 
him  to  attend  during  said  month  at  one  or  more  places  in 
each  township  for  the  purpose  of  collecting  unpaid  taxes  as 
stated  in  said  proviso.  If  upon  the  foregoing  facts  the  Court 
shall  be  of  the  opinion  that  the  defendant  is  guilty,  the  jury 
so  find;  if  the  Court  shall  be  of  the  opinion  that  the  defend- 
ant is  not  guilty,  the  jury  so  find.'*  His  Honor  being  of 
the  opinion  that,  upon  the  facts  found  by  the  jury,  the  de- 
fendant was  not  guilty  so  adjudged  and  ordered  the  dis- 
charge of  the   defendant,  and  the   Solicitor  for  the  State 

appealed. 
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Mr.  Zeh  V.  Walser^  Attorney  Geaei^al,  for  the  State. 
No  counsel  contra. 

Montgomery,  J.:  The  indictment  was  found  at  Fall 
Term,  1897,  of  Rockingham  Superior  Court  which  was  con- 
vened on  the  31st  of  October,  and  charged  the  defendant 
with  a  failure  and  refusal  to  pay  his  taxes  for  the  year  1897, 
to  the  Sheriff  of  the  Countv,  on  or  before  the  1st  dav  of 
September,  1897,  or  on  the  first  of  November  next  follow- 
ing. The  defendant  was  jmt  on  trial  and  the  jury  returned 
a  special  verdict.  Upon  the  facts  found  in  the  verdict 
the  Court  pronounced  judgment  in  favor  of  the  defendant  and 
the  State  appealed. 

If  there  was  a  purpose  to  get  a  speedy  decision  by  this 
Court  upon  the  construction  of  Sections  52  and  53  of  Chap- 
ter 168,  Acts  1897  (an  Act  to  raise  revenue),  a  most  unfor- 
tunate venue  was  selected  for  the  trial  of  the  indictment. 
We  are  happily  relieved  of  the  necessity  of  discussing  that 
question  in  the  matter  now  before  us  except  to  a  very  lim- 
ited extent. 

One  thing  is  certain,  among  many  other  things  uncertain, 
in  the  Macliinerv  Act,  and  that  is  that  all  taxes  shall  be 
due  on  the  first  Monday  in  September  in  eacli  year;  and 
also  that  no  collecting  officer  shall  sell  property  for  taxes  be- 
fore the  firet  day  of  November  next  following;  and  indeed,  in 
certain  Counties  of  the  State,  not  until  after  the  15th  of 
March  in  the  next  year.  The  law  cannot  require  impossi- 
bilities of  its  subjects,  and,  as  it  would  be  physically  imj)0&- 
sible  for  the  tax  collectors  to  receive  the  entire  taxes  due  bv 
all  of  the  people  of  the  whole  State  and  for  the  tax  |)ayers 
to  j)ay  their  taxes,  in  one  daj^,  the  day  on  which  they  be- 
come due  (tlie  first  of  September),  we  must  necessarily  hold 
that  the  failure  or  refusal  to  pay  taxes  before  the  day  on 
which  the  collector's  right  to  sell  begins,  is  not  an  indictable 
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offence  in  contemplation  of  the  Act.  The  County  of  Rock- 
ingham is  one  of  the  C-ounties  in  the  State  excepted  from 
the  general  provisions  of  the  Revenue  Law  as  to  the  time  at 
which  taxes  can  be  collected  bv  distraint  and  sale.  The 
Sheriff  in  that  County  cannot  sell  property  for  taxes  until 
after  the  15th  of  March  following  the  September  first  on 
which  the  taxes  became  due.  This  being  so,  of  course  the 
defendant  who  is  a  citizen  and  tax-payer  of  Rockingham 
County,  could  not  be  lawfully  indicted  for  the  non-paj'inent 
of  his  taxes  until  the  15th  of  next  March,  if  indeed  he  then 
could  he,  (upon  which  question  we  express  no  opinion  for  the 
reason  that  the  matter  is  not  before  us.) 

If  it  was  intended  by  this  appeal  to  test  the  power  of  the 
General  Assemblv  to  discriminate  between  the  different 
Counties  of  the  State  as  to  the  times  at  which  the  people 
shall  pay  their  taxes,  it  is  to  be  observed  that  such  laws 
have  been  common  in  our  past  legislative  history,  and  they 
have  not  been  assailed  so  far  as  we  know  on  the  ground  that 
they  were  unconstitutional.  The  early  marketing  of  the 
products  of  the  P^astern  Counties  enables  the  people  of  those 
counties  to  paj'  their  taxes  earlier  than  the  people  of  the 
Western  Counties  can  conveniently  pay  theirs,  because  of 
the  necessary  lateness  of  the  marketing  of  their  chief  crop. 
Such  Statutes,  although  local,  are  still  public  laws.  ^They 
affect  everybody  alike  in  the  localities  where  they  prevail 
and  confer  no  exemptions  or  special  privileges  upon  any. 
There  is  no  violation  of  the  principle  of  ecjuatitm  of  taxa- 
tion and  the  State,  during  the  fiscal  year,  receives  its  revenue 
from  all  of  its  people  under  laws  operating  justly  through- 
out the  whole  State. 

I'uder  the  police  power,  the  sale  of  liquor  has  been  regu- 
lated by  Statutes  applicable  to  particular  localities.  State  v. 
Chambe^^s,  93  N.  C,  600;  State  v.  Wallace,  94  N.  (\,  827. 
Indeed,  a  Statute  regulating  the  sale  of  cotton,  as  to  hours 
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of  sale  and  quantities  sold,  in  particular  counties,  has  been 
held  to  be  constitutional.     State  v.  Moore^  104  N.  C,  714. 

The  judgment  pronounced  by  the  Court  upon  the  special 
verdict  was  correct  and  the  same  is  affirmed. 

Affirmed. 


STATE  V.  JOHN  A.  AUSTIN  et  al. 

Iiidktment  for  Forcible  Trespass — Indictment^  Sufficiency  of — 
C&nvicted  Criminal — Unauthorized  Sentence  by   Court. 

1.  By  Section  3  of  Chapter  397.  Acts  of  1897,  relating  to  Yancey  County 

and  other  counties,  it  is  provided  that  •*no  convicts  shall  be  hired. 
sent  or  sc'ntenced  by  any  Court  to  work  outside  of  their  respective 
counties,"  while,  by  Ch-.ipter  oOl.  the  Commissioners  of  Yancey  Coun- 
ty are  authorized  to  hire  male  convicts  to  adjacent  counties  to  work 
on  the  public  roads;  Hefd,  that  the  sentence  by  the  Judge  of  the 
Superior  Court  of  Yancey  County,  ordering  a  convict  to  wc>rk  on 
the  public  roads  in  another  County,  was  unauthorized  and  illegal. 

2.  It  is  not  necessary  to  allege  in  a  bill  of  indictment  for  forcible  trespass 

that  the  prosecutor  at  any  time  forbade  the  defendant  to  enter  upon 
the  land  or  that  he  was  put  in  fear,  and  thus  failed  to  forbid  such 
entry,  by  reason  of  the  great  numbers  or  by  the  force  manifested. 

Indictmrnt  for  forcible  trespass,  tried  before  Adams,  /., 
and  a  jury  at  Spring  Term,  1897,  of  Yancey  Superior 
Court.     The  indictment  was  as  follows: 

'*The  jurors,  &c.,  present  that  John  A.  Austin,  H.  L. 
Austin,  late  of  Yancey  County,  on  the  first  of  December, 
1896,  with  force  and  arms,  &c.,  unlawfully  and  wilfully, 
forcibly,  violently  and  with  a  strong  hand  did  ent^r  upon 
the  premises  of  W.  N.  Phillips,  and  did  there  remain  for  a 
long  space  of  time,  to-wit:  30  minutes,  cursing,  abusing  and 
assaulting  the  said  W.  N.  Phillips  and  Hettie  Phillips,  with 
a  rock  weighing  two  pounds,  and  by  rocking  the  house  of 
said  W.  N.  Phillips,  the  said  W.  N.  Phillips  being  then  and 
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there  present  in  the  actual  possession  of  said  premises^ 
against  the  form  of  the  Statute,  &c/' 

Defendants  moved  to  quash  the  indictment  on  the  fol- 
lowing grounds: 

1.  For  duplicity,  in  that  the  bill  charged  an  assault 
upon  AV.  N.  Phillips  and  Hettie  Phillips. 

2.  For  that  it  charged  an  abuse  to  real  property. 

3.  For  that  it  charged  a  forcible  entry  upon  real  property. 
The  Solicitor  stated  that  he  elected  to  try  and  would  try 

upon  said  bill  as  a  bill  for  forcible  trespass.  Thereupon,  de- 
fendants moved  to  quash  the  bill  as  a  bill  for  forcible  tres- 
pass, for  that  the  allegations  in  the  bill  were  not  sufficient 
to  constitute  the  offence,  and  that  the  same  did  not  allege 
that  the  prosecutor  at  any  time  forbade  the  defendants  or 
either  of  them  to  enter,  and  that  the  bill  failed  to  allege 
that  by  reason  of  the  great  number  or  by  tlie  force  mani- 
fested he  was  put  in  fear,  and  for  that  reason  failed  to  for- 
bid said  entry. 

The  motion  was  overruled.  There  wg^  a  verdict  of  guilty, 
and  the  judgment  rendered  was  as  follows  : 

**lt  is  ordered  that  Henry  Austin  go  to  the  public  roads  of 
Buncombe  County  for  12  months.  As  to  John  A.  Austin  it 
appearing  to  the  Court  that  this  defendant  at  this  term  of 
the  Court,  hsxs  been  convicted  for  committing  an  assfiult  with 
a  pistol,  and  it  further  appearing  that  lie  is  a  notorious  vio- 
lator of  the  law  and  is  a  man  of  desperate  character,  the 
forcible  trespass  consisting  in  rocking  a  man's  dwelling  at 
night,  the  judgment  of  the  Court  is  that  this  defendant  goto 
the  public  roads  of  Buncombe  C'ounty  for  three  years.*' 

From  this  judgment  the  defendants  appealed. 

Mr.  Zeb.  V.  Walser^  Attorney  Geiwral  and  Mr.  J.  T.  Pir- 
kins,  for  the  State. 

Mr.  E.  J.  Jndice,  for  defendants  (appellants). 


^ 
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P^'aircloth,  ('.  J.:  The  defendants  were  tried  and  con- 
victed in  the  Superior  Court  of  Yancey  County,  of  a  forcible 
trespass  committed  in  said  County.     The  sentence  was  that 

defendants  go  to  the  public  roads  of  Buncombe  County  for 

ft 

the  time  specified  in  the  judgment.  The  defendant^  ap- 
pealed from  the  judgment  on  the  ground  that  the  Judge 
could  not  send  them  to  work  on  the  roads  in  another  County. 
The  Act  of  1897,  Chapter  397,  clothes  the  County  Com- 
missioners of  Yancey  County,  and  some  others,  with  ample 
authority  to  work  or  hire  out  convicts  of  such  Counties  to 
work  on  roads  and  streets  or  anv  other  work  to  siive  cost  by 
requiring  the  convicts  to  work  out  fine  and  cost.  Section 
3:  **That  no  convicts  shall  he  hired,  sent  or  sentenced  by 
any  Court  to  work  outside  of  their  respective  Counties." 
The  Act  of  1897,  Chapter  501,  authorizes  the  Commissioners 
of  Yancev  County  to  work  on  the  public  roads  any  male 
person  convicted  of  a  misdemeanor  and  committed  to  the 
county  jail,  or  hire  said  convicts  to  adjacent  counties  to 
work  on  public  roads.  From  these  Statutes  it  is  patent  that 
the  Judge  could  not  senfence  these  convicts  to  work  on 
public  roads,  etc.,  in  Buncombe  County.  He  can -only  im- 
pose a  fine  or  imprisonment  in  the  county  jail,  and  the 
Conniiissionei's  of  Yancey  are  thereupon  authorized  by  said 
Acts  to  make  such  arrangements  as  they  may  deem  proper 
within  the  scope  of  said  Statutes.  The  sentence  was,  there- 
fore, illegal.  The  judgment  is,  therefore,  reversed  and  the 
case  sent  back  to  the  Court  below  for  such  judgment  as  the 
law  allows.  State  v.  LaiLrence,  81  N.  C.,  522;  State  v. 
Ci'owell,  110  N.  C,  1052.     The  motion  to  quash  is  without 

merit. 

Remanded. 
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STATE  V.  J.  L.  GI?AHAM. 


Indictment  for   Arson — Le^te — Exndence,    Admmihility  of — 

Evidence  of  Collateivil  Facts. 

1.  An  iDdictincnt  charging  the  dcfendaDt  with  burning  a  dwelling  house 

occupied  by  him  "as  lessee"  falls  within  Section  1761  of  IVte  Code 
which  declares  that  any  tenant'  who  shall  injure  any  tenant  house  of 
his  landlord  by  burning,  or  in  any  other  manner,  shall  be  guilty  of 
a  misdemeanor 

2.  It  is  only  when  the  transactions  are  so  connected  or  contemporaneous  as 

to  form  a  continuing  action  that  evidence  of  a  i-ollateral  offence  will 
be  heard  to  prove  the  intent  of  the  offence  charged;  hence, 

8.  In  the  trial  of  an  indictment  for  burning  a  dwelling  house  occupied  by 
the  defendant  as  lessee,  evidence  that  the  defendant  at  a  prior  time 
was  guilty  of  a  similar  offence  is  inadmissible. 

Indictment  for  arson,  tried  before  (xreene,  J.,  and  a  jury 
at  July  Term,  1897,  of  Catawba  Superior  Court.  The 
indictment  was  as  follows  : 

"  The  State  of  North  Carolina,  Catawba  County,  Superior 
Court,  Spring  Term,  1897.  The  jurors  for  the  State,  upon 
their  oath,  present:  That  James  L.  Graham,  late  of  the 
county  of  Catawba,  on  the  t5th  day  of  March,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-six,  with 
force  and  arms,  at  and  in  the  county  aforesaid,  unlawfully, 
wantonlv,  wilfullv,  maliciously  and  feloniously  did  set  fire 
to  and  burn  a  dwelling  house  in  the  town  of  Newton,  the 
property  of  A.  J.  Seagle  and  others,  trustees  of  the  Presby- 
terian Church,  and  their  successors  in  office  for  (Concord 
Presbytery,  the  said  dwelling  being  known  as  the  Manse  of 
the  Presbyterian  Church  in  thie  town  of  Newton,  North  Car- 
olina,  and  at  the  time  of  the  said  fire  used  as  a  dwelling  by 
James  L.  Graham,  as  lessee,  against  the  form  of  the  Statute 
in  such  cases  made  and  provided  and  against  the  peace  and 
the  dignity  of  the  State. 

"  And  the  jurors  for  the  State,  upon  their  oaths  aforesaid, 
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do  further  present :  That  James  L.  Orahani,  of  Catawba 
County,  on  the  5th  of  March,  18iH),  with  force  and  arms,  at 
and  in  said  countv,  unlawfully,  wantonly,  wilfully,  niali- 
ciously  and  feloniously  a  certain  dwelling  house  situat-ed  in 
Catawba  County,  known  as  the  IVesbyterian  Manse  or  I*ar- 

fc       '  Mr 

sonage,  in  tlie  town  of  Newton,  the  prof)erty  of  said  Presby- 
terian Church,  the  legal  title/)r  which  had  l>een  made  to 
A.  J.  Seagle  and  others  and  their  successoi*s  in  office,  and 
then  and  there  used  by  said  Craham  as  lessee,  did,  in  the 
manner  and  form  as  aforesaid,  did  set  fire  to,  burn  and  con- 
sume, against  the  form  of  tlie  Statute  in  such  cases  made 
and  proyided,  and  against  the  peace  and  dignity  of  the 
State.'' 

The  State  oflf'ered  eyidence  tending  to  show  that  the  Pres- 
byterian Manse  in  Newton  was  burned  on  the  5th  of  March, 
189(),  about  dark,  and  that  the  defendant  had  leased  said 
house  from  the  trustees  of  the  Presbyterian  CJiurch  in  the 
sunnner  of  1895,  and  at  the  time  of  the  fire  was  still  the 
tenant  of  the  said  trustees. 

The  State  offered  further  eyidence  tending  to  show  that 
the  defendant  had  taken  out  policies  of  insurance  on  his  fur- 
niture in  the  Manse  for  $700,  and  that  the  house  was  on  fire 
on  the  5th  of  March,  189G,  about  dark,  soon  after  (iraham 
and  his  family  had  locked  and  left  the  house  to  take  a  train 
for  China  Groye;  that  the  property  in  the  house  was  worth 
much  less  than  the  insurance  on  the  proj>erty;  that  on  the 
8th  day  of  May,  1895,  while  (Jraham  had  a  cottage  rented 
from  Mrs.  Fry,  he  secured  a  i)olicy  of  insurance  on  his 
ettects  in  the  house  for  $800,  representing  them  to  the  insur- 
ance company  to  be  worth  $1,100,  and  on  the  20th  of  May, 
twelve  days  thereafter,  house  and  contents  were  burned 
shortly  after  Cxraham  and  his  family  had  left  the  house  to 
attend  the  exercises  at  school  in  Newton. 

State  offered  evidence  of  the  alK)ye  tending  to  show  the 


N.  C]  SEPTEMBER  TERM,  1897.  625 


State    v   Graham. 

similarity  of  the  offences.  Defendant  objected  to  the  testi- 
mony relating  to  the  first  fire.  Htate  insisted  that  circum- 
stances as  to  the  first  fire  were  competent  because  the  offen- 
ces were  similar.  (Objection  by  defendant  overruled,  and 
defendant  excepted.) 

State  also  offered  one  Gaither,  who  testified  that  he  had 
had  a  conversation  with  defendant  about  the  fires,  and  wit- 
ness asked  him  why  he  carried  so  much  insurance,  and  de- 
fendant replied,  "always  insure  for  enough  and  you  will  get 
pay  for  what  you  lose;"  and  defendant  told  witness,  also,  in 
speaking  of  Mutual  lienefit  Society  for  sick  benefits,  that  he 
wanted  the  largest  he  could  get;  that  he  did  not  want  to  go 
into  it  unless  he  could  make  something  out  of  it.  Defend- 
ant objected.     (Objection  overruled,  and  he  excepted.) 

As  tending  to  show  similarity  of  occurrences  and  the  de- 
fendant's fraudulent  intent,  the  State  offered  testimony  that 
in  May,  1896,  soon  after  tlie  second  fire,  the  defendant  took 
$10,000  accident  insurance,  paying  a  weekly  benefit  of  $50 
per  week,  unless  injured  by  steam,  and  then  $100  per  week, 
and  on  the  third  day  after  getting  this  insurance  he  told  tlie 
agent  that  he  had  shot  his  big  toe,  and  claimed  the  insur- 
ance. Defendant  objected  to  the  above.  (Objection  over- 
ruled, and  he  excepted.) 

There  was  a  verdict  of  guilty  and  defendant  moved  in 
arrest  of  judgment,  because  there  was  no  offence  charged  in 
the  bill  either  under  the  Statutes  or  at  common  law. 

The  State's  contention  was  that,  if  the  offence  charged  is 

not    punisliable    under  Section  985   of     Tlte    Code,    it   is 

punishable  under  17()1  of  The  Code.     The  (Vmrt  held   that 

the  bill  was  good  under  Section  1701   of  The   Code.     The 

defendant  excepted  to  the  ruling  of  the  Court  refusing  to 

arrest  judgment.     ThereujKHi  the  Court  rendered  judgment 

that  the  defendant  pay  a  fine  of  $300  and  the  costs.     From 

this  judgment  the  defendant  appealed. 
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Mr.  Zeh  V.   Wnher,  Aiiomey  Genera l^  for  the  State. 
Messi\H.  MacRae  &  Day  and  Argo  &  SuoWy   for  defendant 

(appellant.). 

Faircloth,  ('.  J  ■  The  defendant  was  indicted  for  burn- 
ing a  dwelling  house,  ine  property  of  A.  J.  Seagle  and 
others,  trustees  of  tlie  Presbyterian  Church,  used  at  the  time 
of  the  burning  as  a  dwelling  by  the  defendant  *'as  lessee." 
There  were  two  counts  in  the  indictment,  eacli  concluding 
against  the  form  of  the  Statute  in  such  cases  made  and  pro- 
vi(l<'(l  and  against  the  peace  and  dignity  of  the  Stat-e. 

The  State  intnxhiced  evidence  to  show  that  the  .dwelling 
was  burned  on  tlie  5th  of  March,  1896,  and  that  it  was  at 
that  time  the  <1  welling  of  the  defendant  and  used  by  him  as 
lessee  of  the  ownei*s. 

The  State  also  offered  evidence  tending  to  show  that  on 
May  the  8th,  1895,  the  defendant  occupied  a  rented  cottage, 
the  property  of  Mrs.  P>y,  and  that  after  defendant  had 
insured  his  effects,  said  cottage  and  contents  were  burned  on 
Mav  20th,  1895.  This  evidence  was  admitted  to  show  the 
similarity  of  the  offences  and  defendant  excepted. 

After  verdict  of  guilty  the  defendant  moved  in  arrest  of 
judgment,  because  there  was  no  offence  charged  in  the  bill 
either  at  common  law  or  under  our  Statutes.  On  the 
motion  in  arrest  of  judgment  we  were  favored  with  an 
argument  against  the  sufficiency  of  the  bill  as  a  common 
law  off<ence,  charging  the  defendant  with  arson.  We  will 
not  stop  to  pass  upon  that  question  as  the  case  falls  easily 
within  The  Code,  1761,  which  declares  that  any  tenant,  who 
shall  injure  any  tenement-house,  &c.,  of  his  landlord,  by 
burning  or  in  any  other  manner,  shall  be  guilty  of  a  misde- 
meanor and  fined  or  imprisoned  at  the  discretion  of  the 
Court.  Indeed,  it  is  manifest  tons  that  the  bill,  whether  so 
intended  or  not,  by  its  express  terms  is  embraced  by  the 
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language   of    the   Statute.     The    indictment    charges   the 

defendant  "as  lessee,"  (i.  <?.,  as  tenant)  of  the  landlord,  and 

the  trial,  con^'iction  and  sentence,  fortunately  for  the  defend- 

ant,  were  liad  upon  that  view  of  the  offence.     The  offence 

could  not  have  been  included  under  any  of  the  sub-sections 

of  The  Code,  985. 

y^^e  think  that  the  exception  to  the  admission  of  evidence 

tending  to  show  the  burning  of  the  cottage  on  May  20,  1895, 

'was  well  taken.     Evidence  of  a  distinct,  substantive  offence 

cannot  be  admitted   in  support   of  another   offence,    as   a 

general  rule,     i^tatc  v.  Shuford,  B9  N.  V.,A^^\Si(ite  v.  Ahton, 

94  N.  C,  930.     If  A  steals  a  horse  on  January  1,  and  is 

indicted  for  stealing  another  horse  on  July  1,   proof  of  the 

first  taking  is  not  competent  on  trial  for  the  second  stealing, 

as  that  would  be  proving  a  collateral  offence.     The  State 

could    not   introduce   such    evidence   on    the    question    of 

defendant's  character,  unless  he  has  put  his  character  in 

issue. 

To  this  general  rule  there  is  an  exception,  that  is,  when 

the  evidence  tends  to  prove  guilty  knoivlnlge  of  the  defend- 
ant, when  that  is  an  essential  element  of  the  crime,  that  is, 
the  quo  atiimo,  the  intr)it  or  design.  Illustrations, — passing 
counterfeit  money  of  like  kind;  sending  a  threatening  letter, 
when  prior  and  subsequent  letters  to  the  same  person  are 
competent  in  order  to  show  the  intent  and  meaning  of  the 
particular  letter  in  question.  In  these  and  other  instances, 
the  evidence  is  admissible  to  prove  the  scienter  only,  and  it 
must  be  excluded  when  it  does  not  fall  legitimately  within 
the  scope  of  the  exceptions.  Rex  v.  Boucher,  4  C.  &  P  562; 
Thorp  V.  State,  15  Ala.,  479;  Wharton's  Cr.  Law,  Section 
650;  State  V.  Murphy,  84  N.  0.,  742. 

It  is  when  the  transactions  are  so  connected  or  contem- 
poraneous as  to  form  a  continuing  action  that  evidence  of 
the  collateral  offence  will  be  heard  to  prove  the  intent  of  the 
offence  charged.     State  v.  Jeffries,  117  N.  C,  727. 
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The  defendant  being  charged  with  firing  an  outhouse,  the 
State  was  permitted  to  prove  that  at  the  same  time  he  made 
an  attempt  to  fire  a  dwelling  near  it,  the  evidence  directly 
connecting  the  defendant  with  tlie  latter  attempt.  St^te  v. 
Thompsmi,  97  N.  (I,  496. 

There  was  error  in  aihnitting  the  evidence  to  which 
defendant  excepted.     Xo  other  exception  need  be  considered. 

New  trial. 


STATE   V.  THOMAS    WILLIAMS. 

Indictment  far  Assault   with  Intent  to  Rape — Tnal — Evidence 

— Intent — Abandonment  of  Purpose . 

1.  Where,  iu  the  trial  of  au  indictment  for  assault  with  .intent  to  commit 

rape,  it  appeared  that  the  defendant  seized  the  prosecutrix,  threw 
her  upon  the  ground,  put  his  hand  over  her  mouth,  pulled  up  her 
clothes,  unbuttoned  his  pants  and  put  his  hands  on  her  person  and 
got  upon  her;  that  she  forcibly  resisted  and  accused  arose  because, 
as  prosecutrix  "supposed"  she  outdid  him;  lltld,  that  the  evidence 
was  sufficient  to  be  left  to  the  jur\'  as,to  the  intent  charged  and  that 
it  was  not  error  to  refuse  »in  instruction  that  the  jury  could  not  con- 
vict the  defendant  of  a  greater  offence  than  a  simple  assault. 

2.  On  the  trial  of  an  indictmeut'for  assault  with  intent  to  commit  rape  it 

was  not  error  to  charge  that  "if  the  jury  are  satisfied  beyond  a 
reasonable  doubt  that  the  defendant  laid  hands  upon  the  prosecutrix 
violently  and  against  her  will,  for  the  purpose  of  having  sexual 
intercourse  with  her,  and  that,  at  the  time  lie  so  laid  hands  upon 
her,  he  intended  to  accomplish  his  purpose  at  all  hazards  in  defiance 
of  and  notwithstanding  any  resistance  she  might  make,  then  the 
defendant  w^as  guilty  of  an  assault  with  intent  to  commit  rape 
although  he  may  have  subsequently  abandoned  his  purpose." 

Indictment  for  assault  with  intent  to  commit  rape  upon 
Lillie  Caldwell,  tried  before  Starhuck,  J.,  and  a  jury  at  Fall 
Term,  1897,  of  Alleghany  Superior  Court.  The  facts 
sufficiently  appear  in  the  oj)inion.     The  defendant  was  con- 
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victed  and  appealed  from  the  judgment  of  the  Court,  sen- 
tencing him  to  the  penitentiary  for  a  term  of  five  years. 

Mr.  Zeb  V.  Waher,  Attorney  General,  for  the  State. 
Mr.  R.  A.  Daughtmiy  for  defendant  (appellant). 

Fi'RCHES,  J.:  This  is  an  indictment  for  assault  with 
intent  to  commit  rape.  The  case  discloses  two  grounds  of 
exception:  Whether  there  was  sufficient  evidence  to  carry 
the  case  to  the  jury;  and,  if  there  was,as  to  the  correctness 
of  the  Judge's  charge. 

The  prosecutrix,  Lillie  Caldwell,  testified  that  she  was 
sixteen  years  old;  that  she  had  started  to  a  married  sister's 
about  four  miles  from  home,  that  she  had  to  pass  through 
fields,  across  fences,  and  through  old  fields  and  woods; 
that  on  her  way,  in  the  afternoon  of  the  10th  of  May, 
1897,  "the  defendant  came  on  behind  her  in  the  path,  and  . 
while  going  through  the  woods  hallooed  for  her  to  wait, 
saying  he  had  a  picture  and  a  letter  for  her;  that  when 
she  got  through  a  strip  of  woods  and  into  a  field  she  waited; 
that  she  was  at  the  fence  at  the  edge  of  the  woods,  and  they 
went  together  through  the  old  field,  grown  up  with  briers 
somewhat,  and  came  to  a  fence  at  the  edge  of  the  corn  field; 
that  she  was  about  to  cross  the  fence,  and  laid  her  bundle 
on  the  fence  and  defendant  took  hold  of  the  bundle;  that 
they  got  over  the  fence  and  defendant  sat  down  and  said  if 
she  would  come  and  kiss  him  he  would  give  her  clothes 
back  to  her  and  let  her  go,  and  she  refused;  that  he  then 
asked  her  to  hug  his  neck  and  she  refused;  that  he  then 
asked  her  to  sit  on  his  lap  and  she  refused;  that  defendant 
then  caught  her  by  the  clothing  and  jerked  her  down  in  his 
lap;  that  she  asked  him  to  let  her  up  and  he  would  not; 
that  he  threw  her  over  on  the  ground  and  got  on  her  and 
pulled  up  her  dress;  that  she  hallooed  and  scuffled,  and  the 
defendant  then  put  his  hand  over  hei*  mouth  so  that  she 


630  IN  THE  SUPRi:xME  COURT.  [121 


State  v.    Williams. 

could  not  halloo;  that  defendant  then  unbuttoned  his  pants 
and  put  his  hand  on  her  person;  that  she  kicked  and  scuffled, 
and  he  got  up.  In  response  to  a  (juestion  as  to  why  the 
defendant  got  up,  the  witness  stated  that  she  didn't  know, 
but  supposed  that  in  the  scuffle  she  out  did  him;  that  she 
got  her  bundle  and  started  on,  crying;  deftnidant  hallooed 
at  her  that  she  was  foolish  or  crazv." 

ft.' 

There  was  other  evidence  for  the  State  that  tended  to 
some  extent  to  corroborate  the  prosecutrix,  but  we  do  not 
think  it  necessary  to  quote  it.  The  defendant  was  examined 
and  denied  that  he  committed  the  assault  or  that  he  touched 

« 

her  on  that  occasion. 

At  the  conclusion  of  the  evidence,  the  defendant  asked 
the  Court  to  charge  "that  from  the  evidence  in  the  case,  the 
jury  could  not  convict  the  defendant  of  an  assiiult  Avith 
intent  to  commit  rai)e,  and  could  not  find  defendant  guilty 
of  a  greater  offence  than  a  simple  assauU." 

Defendant  further  contended  **that  from  the  fads  and 
circumstances  developed  by  the  testimony  there  was  no 
evidence  fit  to  be  left  to  the  jury  as  to  the  intent  charged; 
that  the  facts  did  not  show  tliat  defendant  intended  to  have 
intercourse  with  the  prosecutrix  at  all  events  and  notwith- 
standing any  resistance  on  lier  i)art." 

The  Court  refused  to  give  the  instructions  as  asked,  and 
among  other  things  charged  the  jury  as  follows:  *That  if 
they  were  satisfied  bevond  a  reasonable  doubt  that  the 
defendant  laid  hands  on  Lillie  C^aldwell  violentlv  and 
against  her  will,  for  the  purpose  of  having  sexual  intercourse 
with  her,  and  that  at  the  time  he  so  laid  hands  upon  her  he 
intended  to  accomplish  his  purpose  at  all  hazards,  in 
defiance  of  and  not  withstanding  any  resistance  that  she 
might  make,  then  the  defendant  was  guilty  of  an  assault 
with  intent  to  commit  rape,  although  he  may  have  subse- 
quently abandoned  his  purpose." 


i 
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Neither  of  the  defendant's  prayers  for  instruction  could 
be  given,  unless  it  be  upon  the  ground  that  tliere  was  no 
evidence,  or  no  such  evidence  of  the  offence  charged  as 
should  be  allowed  to  go  to  the  jury.  The  defendant  in  his 
prayers  for  instruction  says  there  are  **no  such /ads  devel- 
oped.'' We  suppose  he  meant  by  this  that  there  is  no  such 
evidence — as  the  facts  are  for  the  jury.  The  defendant's 
counsel  argued  it  upon  this  ground  and  cited  State  v.  Massef/y 
86  X.  C,  658,  and  State  v.  Jeffreys,  117  N.  C,  743,  as  sustain- 
ing his  contention.  But  the  evidence  in  this  case  is  much 
stronger,  in  support,  of  the  Judge's  leaving  it  to  the  jury, 
than  it  was  in  either  of  those  cases.  This  case  is  nearer 
like  that  of  State  v.  Mitchell,  89  N.  C,  521,  which  fully 
sustains  the  action  of  the  Court  below  in  submitting  the  case 
to  the  jury.  And  the  evidence  for  the  State  is  stronger  in 
this  case  than  it  was  in  Mitchell's  case.  While  the  Court 
did  not  give  defendant's  prayei^s  as  asked,  *  it  seems  tons 
that  the  charge  is  correct  and  entirely  fair  to  the  defendant. 
Upon  reading  the  whole  testimony,  it  seems  to  us  that  the 
defendant  offered  evidence  tending  strongly  to  disprove  the 
charge  of  the  State,  but  that  was  all  for  the  jury,  and  not 
for  us.  We  cannot  review  the  findings  of  the  jury,  but  only 
the  rulings  of  the  Court  upon  ([uestions  of  law. 

There  wa.s  one  other  exception  taken  as  to  the  Judge's 
refusing  to  tell  the  jury  what  the  punishment  was  upon  a 
conviction  for  assault  with  intent  to  commit  rape,  and  what 
Avas  the  punishment  upon  conviction  for  a  simple  assault. 
But  this  exception  was  properly  abandoned  here. 

There  is  no  error  and  the  judgment  must  be  affirmed. 

Affirmed. 


n 
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Indidnmit  for  lUegal  >kffe  of  Liquor — Sale  and  Delivery — 

Intersfate  Coiunif^rre. 

Where  G  ,  a  resident  of  this  State,  living  and  doing  businefls  in  a  territory 
within  which  the  sale  of  intoxicating  liquors  waa  prohibited,  received 
at  hiH  home  an  order  from  a  party  living  in  another  State  for  a  cer- 
tain quantity  of  whiskey  at  an  agreed  price  and  in  pursuance  of 
such  orrler  delivered  the  whiskev  at  a  railniad  station  (also  within 
the  prohibited  territ^)ry)  for  shipment  to  the  purchaser  at  his  home 
in  another  State;  JImf,fi,  ihat  the  transaction  was  a  sale  of  liquor 
within  the  prohibited  territory,  and  the  question  of  interstate  com- 
merce does  not  affect  the  guilt  or  innocence  of  G. 

Indic'TMENT  for  .selling  intoxicating  liquors  within  a  pro- 
hibited territory,  tried  l)efore  Hoke,  J.,  and  a  jurj'  at  Fall 
Term,  1807,  of  (Iaston  Superior  Court.  The  defendant  was 
convicted  and  appealed.     The  facts  appear  in  the  opinion. 

Mr.  Zeh  V.  Waher,  Attornen  General,  and  Mes»rK  Shepard 
&  Ihiahee^   for  the  State. 

Messrs.  A.  G.  Maxwell  and  Osborne^  Max-well  &  Keerans, 
for  defendant  (aj)pellant). 

FrucnKs,  J.:  The  defendant  is  indicted  for  selling  whis- 
k(*v  within  less  than  two  miles  of  Olnev  Church  in  Gaston 
County.  It  is  admitted  that  Chapter  179,  Acts  1885,  pro- 
hibit, the  sale  of  intoxicating  licpiors  within  two  miles  of 
said  Church,  and  makes  it  a  crimiiial  offence  to  do  so.  It 
was  shown  that  the  defendant  lives  within  about  one  half 
mile  of  said  Church,  and  that  he  is  the  owner  of  a  distillery 
at  which  he  manufactured  whiskev,  but  this  distillerv  is 
more  than  two  miles  from  the  Church;  that  the  defendant 
had  a  building  at  his  home  used  by  him  for  the  ^'storage 
and  sale"  of  his  whiskev,  and  that  this  house  was  within 
about  one-half  mile  of  the  Church. 

The  defendant  testified  that  he  resided  at  the  railroad 
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station,  and  that  in  February,  1897,  and  before  the  bill  of 
indictment  was  found  he  received  through  the  mail  an  order 
from  one  Morris,  a  resident  of  South  Carolina,  for  four  and 
three  fourths  gallons  of  whiskey,  at  an  agreed  price  in 
money;  that  in  pursuance  of  said  order  he  shipped  to  said 
Morris  a  keg  containing  that  quantity  of  whiskey;  that  this 
order  was  received  by  him  at  his  home  and  he  shipped  the 
whiskey  by  the  railroad  from  its  station^  that  the  place 
where  he  received  the  order,  and  the  railroad  station  where 
he  delivered  the  w-hiskey  for  shipment,  were  within  about 
one  half  mile  of  said  Olnev  Church. 

Tlie  Court  instructed  the  jury  that,  if  they  should  find 
from  the  evidence  that  the  defendant  received  the  order  and 
delivered  the  whiskev  to  the  railroad  within  one-half  mile 
of  said  Church,  this  was  a  sale  of  whiskey  within  the  pro- 
hibited territory  and  the  defendant  would  be  guilty.  Th« 
defendant  excepted  to  this  charge  and  contends  that  he  is 
not  guilty  for  two  reasons;  first,  that  the  facts  shown  do  not 
constitute  a  sale  within  the  prohibited  territory;  and  second, 
that  the  transaction  was  one  of  inter-state  commerce  and 
that  he  is  protected  by  that. 

It  was  not  denied  on  the  argument  for  the  defendant  but 
w^hat  the  State,  in  the  exercise  of  its  police  power,  had  the 
right  to  prohibit  the  sale  of  intoxicating  liquor  within  two 
miles  of  this  Church.  State  v.  Moore,  104  N.  C,  714.  But 
this  has  been  so  often  decided,  and  not  being  disputed  by 
the  defendant,  we  do  not  feel  called  upon  to  cite  authority. 

Then,  did  the  facts  shown  constitute  a  sale  within  the 
prohibited  territory?  If  they  did,  the  charge  of  the  Court 
was  correct  and  the  defendant  was  rightfully  convicted, 
unless  he  is  protected  by  the  inter-state  law  as  he  claims  he 
is.  The  order  of  Morris  to  the  defendant  was  a  proposition 
to  buy,  and  the  accej)tance  of  this  order  constituted  a  con- 
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tract — a  sale  by  the  defendant  to  Morris,  Pruden  v.  Rail- 
road, at  this  term.  And  the  delivery  bv  the  defendant  of 
the  keg  of  whiskey  to  the  railroad  at  its  station  for  shipment 
to  Morris,  was  a  delivery  and  made  Morris  the  owner  of  the 
whiskey.  Railroad  v.  Barn^s^  104  N.  C,  25.  The  railroad 
being  in  such  cases  the  agent  of  the  consignee,  a  delivery  to 
the  railroad  was  a  delivery  to  Morris. 

It  is  the  same  .in  law  as  if  Morris  had  sent  his  servant  to 
the  defendant,  with  an  order  and  the  money  to  buy  a  keg 
of  whiskey,  and  the  defendant  had  let  the  servant  have  the 
whiskey,  and,  if  these  had  been  the  facts,  it  could  hardly  be 
contended  that  it  was  not  a  sale,  though  Morris  did  live  in 
South  Carolina.  And  though  the  servant  carried  it  over  the 
line  into  South  Carolina  to  Morris,  could  it  be  that  this 
w^ould  be  such  an  interference  with  inter-state  commerce  as 
to  prevent  the  defendant  from  being  guilty  of  a  violation  of 
the  criminal  law  of  North  Carolina?  It  was  argued  for  the 
defendant  that  North  Carolina  cannot  legislat-e  for  South 
Carolina — that  its  legislation  is  confined  to  it.s  own  territory. 
And  so  it  is.  But  it  would  be  strange  if  it  could  not  enforce 
the  criminal  law  within  its  own  territory,  because  it  had  been 
violated  in  a  transaction  with  a  citizen  of  South  Carolina. 

It  seems  to  us  that  what  we  have  siiid  is  sufficient  to  show 
that  the  (question  of  inter-state  commerce  luis  nothing  to  do 
with  the  guilt  or  innocence  of  the  defendant,  and  for  this 
reason  we  do  not  feel  called  upon  to  discuss  the  law  of  inter- 
state connnerce. 

There  is  no  error  and  the  judgment  is  affirmed. 

Affirmed. 
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STATE  V.  MARION  POWELL. 

Indictment   for    Conspiracy   to   Procure   Seduction — Emdence^ 

.    Sufficiency  oj. 

1    Conspirac}'  to  seduce  and  defile  a  young  unmarried  woman  is  an  indict- 
able offence  at  common  law. 

2.  The  evidence  recited  in  the  opinion  held  to  be  sufficient  to  be  submitted 
to  the  jury  upon  the  question  of  defendant's  guilt 

Indictment  for  conspiracy  to  procure  the  seduction  of  a 
young  unmarried  woman,  tried  at  Fall  Term,  1897,  of  Ashe 
Superior  Court  before  Grecnej  /.,  and  a  jury.  The  indict- 
ment was  as  follows:  "The  jurors  upon  their  oath  present 
that  Marion  Powell  and  Lula  Powell,  late  of  the  County  of 
Ashe  on  the  1st  dav  of  June,  in  the  vear  of  our  Lord  one  thou- 
sand  eight  hundred  and  ninety-seven,  with  force  and  arms 
at  and  in  the  Countv  aforesaid  unlawfully  and  wilfully  did 
between  themselyes  consi>ire,  combine,  confederate  and  agree 
together,  wickedly,  knowingly  and  designedly,  feloniously 
to  procure  by  false  pretenses,  false  representations  and  other 
fraudulent  means,  one  Lilly  Lawrance  then  being  a  poor 
child  under  the  age  of  twenty-<me  years,  to-wit:  of  the  age  of 
seventeen  years,  to  leave  her  father's  house  without  his  con- 
sent,  which  said  father  had  the  legal  control  of  her,  the  said 
Lilly  Lawrence,  for  the  purpose  of  prostituting  her  the  said 
Lilly  Lawrence  and  did  prostitute  her  the  said  Lilly  Law- 
rance against  the  form  of  the  Statute  in  such  case  made  and 
provided  and  against  the  peace  and  dignity  of  the  State.*' 

The  defendant  Marion  Powell  alone  was  tried.  The  evi- 
dence is  summarized  in  the  opinion  of  the  Court.  His 
Honor  charged  the  jury  that  before  they  could  convict  the 
defendant  they  must  be  satisfied  beyond  a  reasonable  doubt 
from  the  evidence  that  the  defendants  cons{)ired  together 
between  themselves  to  procure  Lilly  Lawrance  to  leave  her 
home  and  go  to  Tennessee  to  the  end  that  Marion   Powell 
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might  prostitute  her.  Counsel  for  defendant  asked  the 
Court  to  instruct  the  jury  that  there  was  not  sufficient  evi- 
dence to  warrant  them  in  finding,  beyond  a  reasonable 
doubt,  that  there  was  a  conspiracy  between  the  defendants 
and  that  they  should  acquit.  This  instruction  was  refused 
and  defendant  excepted.  There  was  a  verdict  of  guilty, 
and  the  defendant  was  sentenced  to  two  years  service  upon 
the  roads  of  Iredell  County  and  appealed. 

Mr,  Zeh  V.  Walser^  Attorney  (reneral,  for  the  State. 
No  counsel  contra. 

Montgomery,  J.:  Marion  Powell  and  Lula  Powell  were 
indicted  for  a  conspiracy  to  procure  the  seduction  and  defile- 
ment of  Lilly  LawTance,  a  young  unmarried  woman  eigh- 
teen years  of  age,  and  living,  just  before  the  offence  charged, 
with  her  father.  The  male  defendant  alone  was  tried.  The 
defendant's  first  exception  was  to  the  sufficiency  of  the 
indictment,  it  having  been  insisted  that  the  bill  charged  no 
offence.  There  is  nothing  in  this  exception.  The  matter 
was  set  out  in  approved  form  (Form  654,  2  Wharton  Forms), 
and  the  offence  charged  was  that  of  a  conspiracy  to  seduce 
and  defile  a  young  unmarried  woman,  which  is  a  crime 
indictable  at  common  law.  Wharton  Am.  Crim.  Law,  Sec. 
2317;  2  Mcdain  Crim.  Law,  Section  959. 

The  only  other  exception  was  to  the  refusal  of  his  Honor 
to  charge  the  jury,  at  the  request  of  the  defendant,  that 
there  was  not  sufficient  evidence  upon  which  they  could 
reasonablv  find  a  verdict  of  ffuiltv  against  the  defendant. 
His  Honor  properly  refused  to  give  the  instruction.  There 
was  evidence  going  to  show  that  the  prosecutrix  was  unmar- 
ried and  eighteen  years  old  and  living  with  her  father;  that 
the  female  defendant  was  a  married  woman,  her  husband 
being  the  brother  of  the  other  defendant,   Marion  Powell, 
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who  himself  was  a  married  man;  that  the  female  defendant 
sent  for  the  prosecutrix  who  lived  a  mile  or  more  away,  at 
her  father's  house,  to  come  to  her  house  to  help  her  about 
some  house  work;  that  after  she  arrived  the  defendant 
Marion  told  her  that  if  Joe,  his  brother,  and  the  husband  of 
Lula,  did  not  pay  her  for  her  work,  he  would;  that  during 
the  week  she  staved  at  the  female  defendant's  house,  and  re- 
peat^d  importunities  were  made  by  the  defendants  to  the 
prosecutrix  that  she  would  go  with  them  to  the  store  of 
Marion  in  Tennessee,  about  ten  miles  off;  that  the  defend- 
ants were  constantly  engaged  in  close  conversation  with 
each  other,  and  immediately  afterwards  would  try  again  to 
persuade  the  prosecutrix  to  go  with  them  to  Tennessee;  that 
finally  the  prosecutrix  consented  to  go,  she  and  the  defend- 
ant Lula  taking  one  road,  and  Marion  another,  and  meeting 
aft^r  they  had  gotten  out  of  the  neighborhood;  that  after 
they  gat  to  Tennessee  the  defendant  Marion  had  intercourse 
with  the  prosecutrix. 

There  is  a  good  deal  more  of  such  testimony,  and  cer- 
tainly there  was  enough  to  have  been  submitted  to  the  jury 
on  the  question  of  the  defendant's  guilt. 

No  error. 


STATE  ex  rel  Solicitor  v.  N.  JENKINS,  et  al. 

Scire    Facias — Appearance    Bond — Breach — Record,    Amaid- 

rnrnt  of. 

1  When  one  appears  in  Court,  in  obedience  to  the  requirement  of  his  bond, 
and  submits  himself  to  the  jurisdiction  of  the  Court,  he  continues 
under  the  penalty  of  the  bond  until  the  trial  is  terminated  or  until 
he  is  discharged  by  the  Court.  . 

2.  Where  a  criminal  case  before  a  Justice  of  the  Peace  was  not  concluded 

on  the  day  set  for  trial,  and  was  postponed  to  a  subsequent  day. 
defendant's  bond  to  appear  on  the  day  set  for  trial  bound  him  to  ap- 
pear on  the  day  to  which  the  adjournment  was  made. 

3.  Where  defendant,  who  was  under  bond  to  appear  before  a  Justice  of 
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might   prostitute   her.     Counsel       '  .istice  caused  him  to 

Court  to  instruct  the  jury  thr  /^^  ^"'^^^^^  ^^  ^°^' 

"^      '^  Acts  of  1889;  It  was  not 

dence  to  warrant  them  i^  .  for  the  Court,  upon  aster- 

doubt,  that   there  was  a  -^  of  tlie  Peace,  who  was  prca- 

and  that  they   should  **'  bond  of  defendant's  default  such 

T     T    «      ,       ,  »e  purpose  of  perfectinff  the  record. 

and  defendant  exc 

A  i^u     J   ^     J  iiali)f  an  action  on  an  appear/ince  hond  did 

and  the  defenda'       judgment  nini  had  l>een  entered  against  the  princi- 
the  roads  of  I'     ,,//M'rior  Court,  it  was  not  error  for  the  Court,  on  ascer- 

;^[siich  judgment  had  been  taken   to  require  the  record  to 
Mr    Zf    ^■''^tt<^  so  as  to  show  that  fact. 

No  ^  /y^t'cssary  to  issue  a  mcire  farina  returnable  to  the  next  term  of 

// /' 'Lrt  *f f<*r  the  judgment  nUi  is  taken  on  an  appearance  bond 

^los  hy  the  State  of  North  Carolina  on   the  relation  of 

so/icitor,  against  N.  Jenkins  and  othei's  on  a  bond  for 

. ,  ^jppearance  of  defendant  Larkin  Jenkins  before  a  Justice 

/  the  Peace,   tried  before  Hoke,  J.,  and  a  jury,  at  Spring 

ferniy  1897,  of  Caldwell  Superior  Court.     There  was  judg- 

ineni  for  the  plaintiff  and  defendants  appealed. 

Mr.  Zeb  V.  ]V(dm\  Attorney  General,  and  Mr.  W.  C.  yew- 
hud,  for  the  State. 

Messrs.  \V.  H.  Bowrr  and  Ednunid  Jones,  for  defendants 
(appellants). 

FiRciiEs,  J.:  The  defendant,  Jenkins,  and  others  were 
arrested  on  a  warrant  issued  bv  one  Ballew,  a  Justice  of  the 
Peace,  upon  a  charge  of  burning  a  mill  house  of  one  Con- 
nelly. Upon  affidavit  of  defendants  the  case  was  moved  for 
trial  before  E.  B.  Phillips,  another  Justice  of  the  Peace,  on 
the  9th  of  November,  1895,  fixed  for  the  time  of  trial.  The 
defendant,  Larkin  Jenkins,  was  required  by  the  Court  to 
enter  into  bond  in  the  sum  of  one  thousand  dollars  for  his 
appearance  before  said  Phillips  on  the  9th  of  November,  and 
in  lieu  of  personal  surety,  the  defendant,  Nicholas  Jenkins, 
and  his  wife  Robena,  executed  a  mortgage  in  the  penal  sum 
of  one  thousand  dollars  for  the  appearance  of  the  defendant 
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^  9th  of  Noveiril)er,  before  said  Phillips  to  an- 

.  and  that  he  should  not  depart  the  Court 

»eof     On  the  9th,  the  dav  fixed  for  the 

.  I^irkin  appeared  and  tlie  trial  proceeded 

I'liillips.     But  not  being  able  to  conclude  the 

;ii  that  day,  its  further  hearing  was  post{)oned  by  the 

Justice  until  Saturday,  the  16th  of  November,  1895. 

At  the  time  of  this  adjounnnent  the  State  had  concluded- 
its  evidence  and  the  defendants  were  proceeding  with  their 
evidence.  There  was  no  exj)ress  stipulations  as  to  whether 
the  defendant,  Larkin,  would  be  held  under  the  mortgage 
for  his  appearance  on  the  IGth,  or  not.  But  the  defendant 
was  present  in  Court  when  the  further  hearing  of  the  case 
was  post[)oned  until  the  l()tli,  and  offered  no  objection  to 
this  order  of  postponement. 

The  defendant,  Larkin,  did  not  appear  on  the  16th  and 
the  Justice  caused  him  to  be  called  out  and  entered  the  de- 
fault on  his  docket,  and  forwarded  the  papers  and  the 
mortgage  to  the  Clerk  of  the  Superior  Court.  The  Clerk 
placed  the  case  on  his  docket,  and  at  the  next  Term  of  the 
Superior  Court  the  defendant,  Larkin,  was  called  and  failed 
and  judgment  nm  entered  against  him.  The  Clerk  issued 
a  5ci  ja  against  Nicholas  Jenkins  and  wife,  Robena,  on  the 
16th  of  April,  1897,  which  was  returned  duly  executed, 
May  31,  1897. 

The  bond  and  mortgage,  returned  to  the  Sui)erior  Court 
by  Phillips,  the  Justice  of  the  Peace,  did  not  have  entered 
thereon  the  forfeiture  of  the  defendant,  Larkin  Jenkins,  as 
required  by  the  Act  of  1889,  Chapter  133.  But  it  was  ad- 
mitted that  Larkin  Jenkins  was  called  and  failed  to  appear 
on  the  16th,  the  adjourned  day  of  the  trial,  and  that  the 
Justice  made  entry  thereof  on  his  docket.  Upon  this  ad- 
mission, the  Court  directed  the  Justice,  who  was  present,  to 
make  the  proper  entry  on  the  bond  and  mortgage,  which 
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the  Peace  for  trial,  failed  to  appear,  and  the  Justice  caused  him  to 
be  called  and  entered  the  default  on  the  docket,  but  failed  to  enter 
it  on  the  bond  as  reqwired  by  Chapter  133,  Acts  of  1889;  it  was  not 
error,  in  the  trial  of  an  anion  on  the  bond,  for  the  Court,  upon  ascer- 
taining the  facts,  to  require  the  Justice  of  tlie  Peace,  who  was  pres- 
ent, to  make  the  proper  entry  on  the  bond  of  defendant's  default  such 
direction  being  merely  for  the  purpose  of  perfecting  the  record. 

4.  Where  the  record  in  the  trial i^f  an  action  on  an  appearance  bond  did 

not  show  that  a  judgment  //m  had  been  entered  against  the  princi- 
pal in  the  Superior  ('ourt,  it  was  not  error  for  the  Court,  on  ascer- 
taining that  such  judgment  had  beea  taken  to  require  the  record  to 
be  amended  so  as  to  show  that  fact. 

5.  It  is  not  necessary  to  issue  a  firire  fariaa  returnable  to  the  next  term  of 

*a  Court  after  the  judgment  nui  is  taken  on  an  appearance  bjnd 

Action  by  the  State  of  North  Carolina  on  the  relation  of 
the  Solicitor,  agaijist  N.  Jenkins  and  othei"s  on  a  l)on(l  for 
the  appearance  of  defendant  Larkin  Jenkins  before  a  Justice 
of  the  Peace,  tried  before  Hoke,  J.,  and  a  jury,  at  Spring 
Term,  1897,  of  Caldwell  Superior  Court.  There  was  judg- 
ment for  the  plaintiff  and  defendants  appealed. 

Mr.  Zeb  V.  Waher,  Attorney  General^  and  Mr.  W.  C.  New- 
Imul,  for  the  State. 

Messrs.  W.  H.  Bowrr  and  Edmund  Jones,  for  defendants 
(appellants). 

FuRCHEs,  J.:  The  defendant,  Jenkins,  and  others  were 
arrested  on  a  warrant  issued  bv  one  Ballew,  a  Justice  of  the 
Peace,  upon  a  charge  of  burning  a  mill  house  of  one  Con- 
nelly. Upon  affidavit  of  defendants  the  case  was  moved  for 
trial  before  E.  B.  Phillips,  another  Justice  of  the  Peace,  on 
the  9th  of  November,  1895,  fixed  for  the  time  of  trial.  The 
defendant,  Larkin  Jenkins,  was  required  by  the  Court  to 
enter  into  bond  in  the  sum  of  one  thousand  dollars  for  his 
appearance  before  said  Phillips  on  the  9th  of  November,  and 
in  lieu  of  personal  surety,  the  defendant,  Nicholas  Jenkins, 
and  his  wife  Robena,  executed  a  mortgage  in  the  penal  sum 
of  one  thousand  dollars  for  the  appearance  of  the  defendant 
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Larkiii,  on  the  9th  of  November,  before  said  Phillips  to  an- 
swer the  charge,  and  that  he  should  not  depart  the  Court 
without  leave  thereof  On  the  9th,  the  dav  fixed  for  the 
trial,  the  defendant  Larkin  appeared  and  the  trial  proceeded 
before  said  Phillips.  But  not  being  able  to  conclude  the 
trial  on  that  day,  its  fui'ther  hearing  was  postponed  by  the 
Justice  until  Saturday,  the  16th  of  November,  1895. 

At  the  time  of  this  adjournment  the  State  had  concluded- 
its  evidence  and  the  defendants  were  proceeding  with  their 
evidence.  There  was  no  express  stipulations  as  to  whether 
the  defendant,  Larkin,  would  be  held  under  the  mortgage 
for  his  appearance  on  the  16th,  or  not.  But  the  defendant 
was  present  in  Court  when  the  further  hearing  of  the  case 
was  posti)oned  until  the  16th,  and  offered  no  objection  to 
this  order  of  postponement. 

Tlie  defendant,  Larkin,  did  not  appear  on  the  16th  and 
the  Justice  caused  him  to  be  called  out  and  entered  the  de- 
fault on  his  docket,  and  forwarded  the  papers  and  the 
mortgage  to  the  Clerk  of  the  Superior  Court.  The  C'lerk 
placed  the  case  on  his  docket,  and  at  the  next  Term  of  the 
Superior  Court  the  defendant,  Larkin,  was  called  and  failed 
and  judgment  yiim  entered  against  him.  The  Clerk  issued 
a  sci  fa  against  Nichohis  Jenkins  and  wife,  Robena,  on  the 
16th  of  April,  1897,  which  was  returned  duly  executed, 
May  31,  1897. 

The  bond  and  mortgage,  returned  to  the  Superior  Court 
by  Phillips,  the  Justice  of  the  Peace,  did  not  have  entered 
thereon  the  forfeiture  of  the  defendant,  Larkin  Jenkins,  as 
required  by  the  Act  of  1889,  Chapter  133.  But  it  was  ad- 
mitted that  Larkin  Jenkins  was  called  and  failed  to  appear 
on  the  16th,  the  adjourned  day  of  the  trial,  and  that  the 
Justice  made  entry  thereof  on  his  docket.  Upon  this  ad- 
mission, the  Court  directed  the  Justice,  who  was  present,  to 
make  the  proper  ent?iy  on  the  bond  and  mortgage,  which 


640  IN  THE  SUPREME  COURT.  [121 


State   r.  Jknkinh. 


was  then  and  there  done  in  open  Court,  and  defendant  ex- 
cepted. 

The  Minute  Docket  did  not,  at  the  time  of  trial,  show 
that  judgment  }tm  had  been  taken  against  the  defendants 
at  Spring  Term,  18^)6,  or  at  any  other  time.  But,  that  on  an 
inspection  of  the  Clerk's  journal  and  the  entries  of  the  day's 
proceeding,  and  on  the  evidence  of  the  Clerk  and  others, 
duly  taken,  the  Court  was  convinced  that  such  judgment 
was  had  at  said  time,  and  that  it  was  an  erroneous  omis- 
sion that  the  criminal  docket  did  not  show  the  same,  then 
and  there  found  as  a  fact,  that  such  judgment  was  had  at 
said  term,  and  directed  that  the  record  be  amended  so  as  to 
show  the  same,  which  was  done,   and   defendant  excepte<l. 

'*()n  the  facts  admitted  and  those  found  bv  the  Court, 
the  Court  was  of  the  opinion  that  the  failure  of  Larkin 
Jenkins  to  appear  on  the  KUh  of  Novend)er,  this  ]>eing  the 
adjourned  day  of  trial,  was  a  breach  of  his  bond  and  mort- 
gage and  directed  the  jury  to  return  the  verdict  as  shown 
in  the  record.  And  the  Court  also  found  the  facts  as  declared 
in  the  verdict.     Defendants  excepted. 

The  defendant's  appealed  and  assigned  as  error — 

1.  That  the  Court  directed  the  Justice  of  the  Peace  to 
make  the  entrv   ''called  and   failed  on  the  bond   and  mort- 

gage." 

2.  That  the  Court  directed  the  amendment  of  the  crimi- 
nal docket  so  as  to  show  judgment  nii^i. 

3.  For  holding  that  the  bond  and  mortgage,  to  api)ear 
on  the  9th,  recjuired  Larkin  to  a])pear  at  the  adjourned 
meeting  on  the  lOth. 

4.  For  that  the  Clerk  having  jurisdiction  to  try  said  ac- 
tion failed  to  enter  judgment  /v/.s'/  and  that  no  notice  issued 
to  defendants  to  appear  at  the  next  Term  of  the  Court. 

The  excei)tions  of  defendants  appear  to  be  technical  in 
their  character.     But  defendants  are  entitled  to  have  them 


N.  C]  SEPTEMBER  TERM,  1897.  641 


iSTATE  r.  Jenkins 


duly  considered,  and  if  they  are  well  taken  they  are  entitled 
to  have  the  benefit  of  them.  Much  of  the  law  is  technical 
in  its  nature.  It  is  too  well  settled  law  to  call  for  argu- 
ment or  citation  of  authority  to  show  that  defendant's 
bond  to  appear  on  the  9th  did  not  bind  him  to  appear 
on  the  l()th,  nothing  else  appearing.  But  to  treat  the 
case  upon  this  stipulation  alone,  without  considering  the 
other  facts  connected  with  the  case,  would  be  a  very  im- 
perfect  consideration  of  the  matter.  A  (.'ourt  of  a  Jus- 
tice of  the  Pe^ce  has  no  stated  terms,  and  is  to  be  held 
on  a  day  certain  to  be  fixed  by  the  Justice,  nut  it  often 
happens  that  the  investigation  of  one  case  can  not  be 
concluded  in  one  day  and,  if  the  Court  could  not  postpone 
the  further  hearing  to  another  day,  all  that  had  been 
done  would  be  lost.  Suppose  the  further  hearing  had 
been  postponed  until  the  next  morning,  (the  lOth),  will 
it  be  contended  that  the  defendant  would  not  be  bound 
to  attend  on  that  day,  or  forfeit  .his  bond?  And  if  he 
would,  what  rule  marks  the  distinction  between  that  and 
the  16th?  The  rule  must  be  that  when  he  a])pears  in  obe- 
dience to  the  penalty  of  his  bond,  and  su1>mits  hinjself  to 
the  jurisdiction  of  the  Court,  he  continues  under  its  penalty 
until  the  trial  is  terminated,  or  until  he  is  discharged  by 
the  Court. 

This  rule  is  both  for  the  protection  of  the  State  and  for 
the  benefit  of  the  defendant — to  relieve  him  fi'om  the  trouble 
and  expense  of  giving  a  new  bond,  and,  as  in  this  case  the 
trouble  and  expense  of  executing  a  new  mortgage.  State  v. 
Sviith,  66  N.  C,  620. 

I'^ntil  1889,  the  defendant  could  Jiot  have  given  bond  for 
his  appearance,  and  would  have  been  held  in  custody  from 
the  time  of  his  arrest  until  he  was  discharged  by  the  Court. 
State  V.  Jones,   100  N.  C,   438.     And  this  act,  now  Section 
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120  of  The  Code,  as  amended  by  Chapter  425,  Acts  1891, 
authorized  the  defendant  to  give  a  mortgage  as  security. 

But  it  was  the  duty  of  the  Justice,  upon  the  defendant's 
failing  to  appear,  to  cause  him  to  be  called,  and  to  note  his 
failure  to  answer  on  the  bond,  and  to  return  or  send  the 
bond  with  entry  to  the  Clerk  of  the  Superior  Court  of  his 
County.  The  Justice  caused  th'e  defendant  to  be  called  and 
entered  the  default  on  his  docket,  but  failed  to  enter  this 
failure  on  the  bond.  He  sent  the  bond  to  the  Clerk,  but 
without  this  entry. 

The  Couif,  upon  ascertaining  the  fact  that  the  defendant 
was  called  and  failed  to  answer  and  that  the  Justice  had  noted 
this  fact  on  his  docket,  directed  the  Justice,  who  was  present, 
to  make  the  entry  on  the  bond.  To  this  the  defendant 
excepted,  and  cont-ended  that  this  was  a  penal  Statute  and 
should  be  strictly  construed.  But  in  this,  it  seems  to  us, 
the  defendant  is  mistiiken.  It  is  not  a  penal  Statute  but  an 
enabling  ^Statut^^,  passed  for  the  benefit  of  defendants,  and 
should  receive  a  liberal  construction  at  the  hands  of  the 
Courts. 

But  the  direction  of  the  Judge  was  only  to  perfect  the 
record — to  supply  an  entry  of  an  admitted  fact,  that  the 
defendant  had  been  called  and  failed — to  make  the  record 
speak  the  truth.  This  has  been  the  practice,  within  the 
knowledge  of  some  of  the  members  of  the  Court,  for  many 
years  and  is  authorized  by  Section  908  of  IVie  Code,  and 
sustained  by  Siitis  v.  Goetfle,  82  N.  C,  208;  State  v.  Vaughan, 
•91  N.  C.,  532;  State  v.  Crook,  Ibid,  530;  State  v.  Smith,  103 
N.  C,  410. 

For  the  same  reasons  and  authorities,  the  Court  was 
authorized  to  have  tlie  minutes  of  the  Superior  Court  cor- 
rected so  as  to  speak  the  truth  and  to  show  that  there  had 
been  a  judgment  }iisi,  though  not  entered. 

There  is  nothing  in  the  objection  that  no  sci  fa  issued 
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returnable  to  the  next  succeeding  term  of  Court  after  the 
judgment  nisi.  We  were  cited  to  no  authority  for  this 
position,  and  we  see^no  reason  to  sustain  it.  The  practice 
has  been  the  other  way. 

The  judgment  of  the  Court  below  is  affirmed. 

Affirmed. 


STATE   V    THOMAS   CALL. 


Indictment  for  Practicing  Medicine  in  Violation  of  Imw — 
Physicians — Certificate  of  Competency — StatnteSy  Constitu- 
tionality  of — Fourteenth  Amendment — Statutes,  Repeal  of — 
Indictment,  Sufficiency  of. 

1.  The  Legislature  has  an  unquestioD?d  right  to  require  an  examination 

and  certificate  as  to  the  competency  of  persons  desiring  to  practice 
medicine  or  to  exercise  other  callings  aflfeoting  the  public  and  requir- 
ing skill  and  proficiency. 

2.  The  fact  that  a  Statute,  requiring  such   examination  and  certificate, 

exempts  from  its  requirements  physicians  already  practicing  in  the 
State  at  the  date  of  its  passage  does  not  make  the  Statute  invalid  as 
creating  a  monopoly  or  conferring  special  privileges,  since  it  is  only 
the  exercise  of  the  police  power  to  protecit  the  public  from  impostors 
and  incompetents. 

8.  Nor  does  such  Statute  violate  the  Fourteenth  Amendment  of  the  Con- 
stitution of  the  United  States  prohibiling  any  State  from  denying 
to  any  person  the  ecjual  protection  of  the  laws,  since  such  amend- 
ment does  not  restrict  the  powers  of  the  State  when  the  Statute 
applies  equally  to  all  persons  in  the  same  class,  and  the  State  is 
usually  the  judge  of  the  classification. 

4.  Section  5  of  Chapter  181,   Acts  of  1889,  making  it  a  misdemeanor  to 

practice  medicine  without  first  having  registered  and  obtained  a 
certificate  from  the  Clerk  of  the  Superior  CJourt,  is  not  in  conflict 
with  and  hence  does  not  repeal  Section  2  of  Chapter  117,  Acts  of 
1885,  making  it  a  misdemeanor  to  practice  medicine  for  fee  or  re- 
ward without  first  having  obtained  a  license  from  the  Board  of  Ex- 
aminers. 

5.  Upon  an  indictment  under  Acts  1885,   Chapter  117,   Section  2,  which 

makes  it  a  misdemeanor  for  any  person  to  practice  medicine  for  fee 
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or  reward  without  a  license,  a  special  verdict,  which  does  not  find 
that  defendant  practiced  "for  fee  or  reward."  will  not  justify  a 
conviction. 

6.  Under  Act«  1889,  Chapter  181,  Section  5,  making  it  a  misdemeanor  to 

practice  medicine  without  first  having  registered  and  obtained  a 
certificate,  an  indictment  which  does  not  charge  that  defendant  did 
not  register,  and  obtain  a  certificate,  as  required,  is  defective. 

7.  Such  indictment  need  not  charge  that  defendant  practiced   "for  fee  or 

reward." 

8.  An  indictment  under  Acts  1889,  Chapter  181.   Section  5,  making  it  a 

raifdemeanor  to  practice  medicine  without  first  having  registere<i, 
and  obtained  a  certificate,  need  not  charge  that  defendant  does  not 
belong  to  one  of  certain  clas.ses  which  are  withdrawn  from  the  opera- 
tion of  the  Statute  by  a  proviso  thereto. 

Indictment  for  practicing  medicine  without  license,  &c., 
tried  before  Starhiicky  J.,  and  a  jury  at  Fall  Term,  1897,  of 
Wilkes  Superior  C<iurt. 

The  indictment  was  as  follows:     *'The  jurors  for  the  State 
upon   their  oaths   present  that   Thomas  Call,   late  of  the 
County  of  Wilkes,  on  the  first  day  of  August,  1896,  at  and  in 
said  County,  not  being  a  woman   pursuing  the  avocation  of 
midwife,  and  not  being  a  regular  licensed  physician  or  sur- 
geon resident  in  a  neighboring  State  and  not  having  a 
diploma   from   a   regular   medical    college  and   practicing 
medicine  and  surgery  in  this  State  prior  to  March  7,  1885, 
did    unlawfully   and   wilfully   begin    and   engage   in   the 
practice  of  medicine  and  surgery  and  the  branches  thereof 
for  fee  and  reward  without  having  obtained  license  so  to  do 
from  the  Board  of  Medical  Exami lid's  of  the  State  of  North 
Carolina,  contrary  to  the  form  of  the  Statute  in  such  cases 
made  and  provided  and  against  the  peace  and  dignity  of 
the  State/' 

On  the  trial  the  jury  returned  a  special  verdict  as  follows: 

'*That  Thomas  Call,  the  defendant,  for  ten  years  prior  to 
this  indictment,  has  practiced  medicine  in  the  Counties  of 
Ashe  and  Watauga.     That  he  is  and  has  been  a  competent 
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and  successful  physician,  that  he  has  not  obtained  a  certifi- 
cate from  the  State  Board  of  Medical  Examiners,  and  did 
not  practice  medicine  prior  to  March  7th,  1885,  and  has  no 
diploma  from  any  regular  Medical  (.'ollege.  That  within 
the  two  years  immediately  preceding  the  finding  of  this 
bill  of  indictment,  he  has  practiced  medicine  in  the  family 
of  Jacob  Michael.  We  further  find  that  the  said  Thomas 
Call  has  paid  to  the  Sheriff  of  Ashe  County  the  taxes  pre- 
scribed for  physicians  by  the  Act^  of  1895  for  the  years  of 
1895  and  1890  as  evidenced  by  receipts. 

If  upon  the  facts  the  Court  should  be  of  the  opinion  that 
the  defendant  is  guilty,  then  we  find  him  guilty,  but  if  upon 
the  foregoing  facts  the  (^urt  should  be  of  the  opinion  that 
the  defendant  is  not  guilty,  then  we  find  him  not  guilty.^' 

His  Honor,  upon  this  verdict,  held  that  the  defendant  was 
guilty,  and  adjudged  that  he  pay  a  fine  of  ten  dollars. 

Defendant  excej)ted  to  the  ruling  of  the  Court  that  the 
defendant  uj)on  special  verdict  was  guilty  and  appealed. 

Mr.  Zeh  V.  WaheVy  Attoniej/  General,  for  the  State. 
Mr.  W.  If.  Bower,  for  defendant  (api>ellant). 

Clark,  J.:  The  defendant  is  indicted  for  practicing 
medicine  in  violation  of  The  Code,  Sections  3122  and  3132 
as  amended  by  Acts  1885,  Chapters  117  and  261,  by  Acts 
1889,  Chapter  181,  Sections  4  and  5,  and  by  Acts 
1891,  Chapter  420.  His  counsel  earnestly  contends  that 
the  law,  as  it  stands,  is  contrary  to  Article  I,  Section  7,  of  the 
State  Constitution,  which  forbids  exclusive  privileges  and 
emoluments  to  any  set  of  men,  and  to  Section  31  of  the  same 
Article,  which  prohibits  monopolies  and  perpetuities,  and, 
further,  that  it  is  obnoxious  to  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  which  prohibits  any  State 
to  deny  to  any  person  the  e(|ual  protection  of  the  laws. 
That  the  Statute  is  not  in  violation  of  the  State  Constitution 
is  thoroughly  discussed  and  held  in  State  \.  VanDoran^  109 
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N.  C,  864.  It  is  not  to  be  questioned  that  the  law  making 
power  of  a  Stat^  has  the  right  to  require  an  examination 
and  certificate  as  to  the  competency  of  persons  desiring  to 
practice  law  or  medicine;  Eastman  v.  Stale,  109  Ind.,  278; 
State  V.  Dent,  25  W.  Va.,  1,  affirmed  in  129  U.  S.,114;  or 
dentistry,  Wilkiiui  v.  State,  113  Ind.,  514;  People  v.  Phippin, 
70  Mich.,  6;  to  teach,  to  be  druggists,  pilots,  engineers  or 
exercise  other  callings,  whether  skilled  trades  or  professions, 
affecting  the  public  and  which  require  skill  and  proficiency. 
Cooley  Torts,  289;  Cooley  Const.  Lim.  (6th  Ed.)  745,  746; 
Tiedeman  Police  Power,  Section  87.  To  require  this  is  an 
exercise  of  the  police  power  for  the  protection  of  the  public 
against  incompetents  and  impostors,  and  is  in  no  sense  the 
creation  of  a  monopoly  or  special  privileges.  The  door 
stands  open  to  all  who  possess  the  re(|uisite  age  and  good 
character  and  can  pass  the  examination  which  is  exacted 
of  all  applicants  alike. 

The  defendant,  however,  cont^nids  that  the  Statute  is 
unconstitutional  on  the  additional  ground  that  it  exempts 
from  its  requirements  those  physicians  who  were  already 
practicing  medicine  and  surgery  in  this  State  on  March  7, 
1885.  The  first  Statute,  making  it  indictable  to  practice 
medicine  and  surgery  without  an  examination  by  the  State 
Board  of  Medical  Examiners  and  a  license  therefrom,  was 
enacted  at  the  session  of  1885  and  was  made  prospective  so 
as  to  apply  only  to  those  who,  should  begin  the  practice  of 
medicine  and  surgery  thereafter.  This  was  not  unreasonable. 
It  was  fair  to  assume  that  those  already  in  the  practice, 
many  of  whom  had  grown  gray  in  the  service  of  humanity 
and  the  alleviation  of  suffering,  had  already  received  that 
public  approbation  which  was  a  sufficient  guarantee  of  their 
competency,  and  should  not  be  needlessly  subjected  to  the 
humiliation  of  an  examination  bv  the  side  of  beardless  bovs, 
who  had  not  yet  swung  a  scalpel  or  j)rescribed  a  purgative  save 
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under  supervision;  while  those  already  in  practice  who  had, 
however,  proved  incompetent,  it  might  be  assumed,  had  been 
equally  stamped  with  public  disapproval  at  the  cost  to  the 
public  of  much  bitter  experience — an  expensive  and  danger- 
ous process  of  distinguishing  the  two  classes  to  save  the 
public  from  which,  in  future,  was  the  object  of  the  new 
regulation  requiring  examination  and  license  by  a  Board  of 
competent  examiners.  When  the  Act  of  1889  was  enacted 
it  recognized  that  the  new  legislation  had  been  prospective  by 
the  Act  of  1885;  accordingly  7th  March,  1885,  was  made  the 
dividing  line,  those  practicing  medicine  and  surgery  before 
that  date  being  left  to  the  test  of  the  public  approval  or 
disapproval  acquired  by  them,  and  those  beginning  practice 
since  that  date,  having  presumably  knowledge  of  that 
Statute,  were  required  to  undergo  the  examination  and 
obtain  the  license  exacted  by  it. 

The  Statute  bearing  alike  upon  all  individuals  of  each 
class  is  not  a  discrimination  forbidden  bv  the  State  Consti- 
tution  nor  by  the  14th  Amendment.  Broadfoot  v.  Fayette- 
ville,  at  this  term.  It  has  been  freciuently  adjudged  by  the 
Supreme  Court  of  the  Unite<l  States  that  the  14th  Amend- 
ment does  not  restrict  the  powers  of  the  State  when  the  Statute 
applies  equally  to  all  })ei'sons  in  the  Siime  class,  and  that  or- 
dinarily the  legislature  is  the  sole  judge  of  the  classiiication. 
Sldughter  Home  C(m,%  83  U.  S.,  3(5;  Missouri  v.  Lenin,  101 
U.  S.,  22;  narbicr  v.  Counelly,  113  U.  S.,  27;  Hayes  v. 
Mmoiiri,  120  U.  S.,  08;  Railroad  v.  Maekey,  127  U.  S.,^05; 
Waldm  V.  Nemn,  128  U.  S.,  578;  Bell  v.  Penn,,  134  V.  S., 
232;  Express  Co,  v.  Seihert,  142  V.  S.,  339;  Giozza  v.  Tireraan, 
148  U.  S.,  657;  Columbia  R.  Co.  v.  Wright,  151  V.  S.,  470; 
Lowe  V.  Kansas,  163  V.  S.,  81;  Railroad  Co.  v.  Matthews, 
165  U.  S.,  1.  In.  re  Kemmler,  supra.  Fuller,  C.  J.,  pointedly 
says:  "The  14th  Amendment  did  not  radically  change  the 
whole  theory    of  the  relations   of  the  State   and   Federal 
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Governments  to  each  other  and  of  both  Governments  to  the 
people."  In  the  Slaughter  House  CaseSy  supra,  is  the  fullest 
and  best  discussion  of  the  object  and  scope  of  that  amend- 
ment. Doubtless  there  might  be  a  classification  made  by 
the  Legislature  which  would  be  only  colorable  and,  in  truth, 
would  plainly  be  a  discrimination  conferring  special  privi- 
leges or  denying  the  equal  protection  of  the  laws,  but  such 
is  certainly  not  the  case  here.  A  classification  of  physicians 
practicing  before  tlie  Act  and  of  those  beginning  thereafter, 
and  distinguishing  between  those  having  the  diplomas  of  a 
Medical  College  and  those  not,  was  held  to  be  reasonable 
and  within  the  legislative  discretion.  State  v.  Dent,  supra; 
Ex  Parte  Spinney,  10  Nevada,  328;  We.st  v.  Clutter,  37  Ohio, 
347;  People  v.  Plnppin,  70  Michigan,  25;  Hemitt  v.  Chans, 
16  Pick.  (Mass.)  356;  State  v.  Medical  Board,  32  Minn.,  324; 
State  V.  Pandolph,  17  L.  R.  A. 

The  defendant,  however,  further  presents  technical  objec- 
tions which  he  is  entitled  to  have  noticed.  Section  5  of 
Chapter  181,  Acts  1889,  does  not  repeal  Section  2,  Chapter 
117,  Acts  1885,  and  not  being  in  conflict,  both  Sections 
stand,  and  the  defendant  could  have  been  indicted  under 
either  Act.  The  indictment  is  sufficient  under  Section  2, 
Chapter  117  of  the  Acts  1885,  but  the  special  verdict  in  that 
view  is  defective,  as  it  does  not  find  that  the  defendant  prac- 
ticed, ^'without  fee  or  reward,'*  and  the  defendant  properly 
excepted  that  it  did  not  justify  an  adjudication  that  the 
defendant  was  guilty.  If  indicted  under  Section  5,  Chapter 
181  of  the  Acts  1889,  it  was  not  necessary  to  allege  or  prove 
that  the  defendant  practiced  without  fee  or  reward,  but  the 
defendant  insists  that  the  indictment  is  defective  in  that  it 
does  not  contain  the  negative  averment  in  said  Section 
'^without  having  registered  and  obtained  the  certificate  as 
aforesaid."  This  point  of  the  insufficiency  of  the  indictment 
was  not  presented  below,  but  is  one  of  those  which  can  be 
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taken  for  the  first  time  in  this  Court.  Rule  27.  The  Act 
of  18S9  requires  a  "registration  and  certificate'^  which  is  not 
exacted  bv  the  Act  of  1885.  An  indictable  oftence  is 
charged  but  not  found  by  the  si)ecial  verdict,  if  the  indict- 
ment is  under  the  Act  of  1885,  while  it  is  found  by  the 
verdict,  but  not  charged,  if  the  indictment  is  under  the  Act 
of  1889,  and  the  judgment  must  be  arrested.  An  approved 
form  of  indictment  under  the  Act  of  1889  mav  be  found  in 
JState  V.  VanDoran,  109  N.  C,  page  864,  except  that  the 
words  ''or  a  diT)loma  issued  by  a  regular  Medical  College  prior 
to  the  7th  March,  1885,"  should  be  stricken  out  as,  by  the 
Act  of  1891,  Chapter  420,  that  fact  will  no  longer  authorize 
registration,  and  of  course  the  concluding  words  "against 
the  peace  and  dignity  of  the  State  and  contrary  to  the 
Statute,"  (fee,  are  now  mere  surplusage.  State  v.  Kirhnan, 
104  N.  C,  911;  State  v.  IIarrl%  106  N.  C,  682.  It  is  not 
necessary  to  insert  a  negative  that  the  defendant  does 
not  belong  to  one  of  the  classes  named  in  the  proviso 
to  Section  5  (Chapter  181,  Acts  1889),  as  its  insertion  is  not 
required  to  charge  the  oftence,  for  the  proviso  merely  with- 
draws certain  cases  from  its  operation,  State  v.  Nonimn^  13 
N.  C,  222;  State  v.  Melton,  120  N.  C,  591,  596;  it  would  be 
otherwise  if  the  negation,  (even  if  it  had  been  contained  in 
a  proviso)  was  necessary  to  constitute  the  offfence,  as  was 
the  essential  averment  which  was  omitted  from  this  bill 
that  the  practicing  medicine  was  "without  the  registration 
and  certificate  re<j[uired  by  law."  Wharton  Cr.  PI.  <fe  Pr. 
Sections  238,  239  (9th  Ed.) 

Judgment  arrested. 
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STATE  V.  HIRAM  WILSON. 

Indictment  for  Con^iracy — Marriage,  Validity  of — Indictment 
—  Duplicity —  TVial  —  Evidence —  histriwtians — Se^itence — 
Ajypea  I — Record. 

1.  It  is  not  improper  for  the  trial  Judge,  in  sentencing  a  person  convicted 

of  an  offence,  to  recite  in  the  judgment,  as  a  reason  for  the  severity 
of  the  sentence,  the  many  offences  of  which  the  defendant  has  been 
previously  convicted. 

2.  An  indictment  charging  three  defendants  with  having  conspired  to  pro- 

cure sham  marriages  between  two  of  them  and  two  women  is  not 
bad  for  duplicity. 

8.  Duplicity  in  a  bill  of  indictment  is  ground  only  for  a  motion  to  quash 

and,  being  cured  by  verdict,  is  not  ground  for  a  motion  in  arrest  of 
judgment. 

4.  While  consent  is  essential  to  marriage  in  this  State  it  is  not  the  only 

essential  but  it  must  be  acknowledged  in  the  manner  and  before 
some  person  prescribed  by  Section  1812  of  T^e  Code. 

5.  A  marriage  pretended ly  celebrated  before  an  unauthorized  person  being 

a  nullity  and  not  capable  of  being  legalized  by  consent,  a  conspiracy 
to  procure  sexual  intercourse  with  a  woman  through  such  pretended 
marriage  isjin  indictable  offence. 

6  The  objection  that  there  is  no  sufficient  evidence  to  go  to  the  jury  against 

defendants  on  trial  is  not  ground  for  a  motion  in  arrt»st  of  judgment 
which  can  only  be  based  upon  defects  apparent  upon  the  face  of  the 
record. 

7  An  exception  that  there  is  no  evidence  against  defendants  on  trial  suffi- 

cient to  go  to  the  jury  is  too  late  when  taken  after  verdict* 

8  Where  the  error  complained  of  is  the  refusal  of  a  prayer  for  inBtruction 

that  there  was  no  evidence  to  go  to  the  jury  against  the  defendant  it 
is  the  duty  of  i\\e  appellant  U)  justify  his  prayer  by  showing  that 
there  wa=i  no  such  evidence,  either  bv  statin^that  as  a  fact  in  his  case 
on  appeal  or  by  setting  out  the  evidence  therein  and  showing  there- 
upon that  there  was  really  no  evidence  on  the  material  point. 

9.  Where  the  State's  solicitor  agrees  that  the  trial  Judge's  notes  of  the  tes- 

timony shall  be  a  part  of  the  record  on  appeal  and  such  notes  are  in- 
complete, but  are  theonly  record  of  the  evidence,  he  is  bound  by  the 
insufficiency  of  the  evidence  shown  thereby. 

Indictment  for  conspiracy  to  procure  a  fraudulent  mar- 
riage in  order  to  encompass  tlie  seduction  and  defilement  of 
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two  w^omen,  tried  before  Adams,  J.,  and  a  jury  at  Spring 
Term,  1897,  of  Yancey  Superior  Court.  The  indictment 
was  as  follows: 

"The  jurors,  etc.,  present  that  Plato  Ray,  Hiram  Wilson, 
and  William  Fender,  etc.,  on  the  first  day  of  March,  1896, 
with  force  and  arms,  etc.,  unlawfully  and  wilfully  and  felon- 
iously did  conspire,  combine,  confederate,  and  agree  to- 
gether, wickedly  knowingly,  falsely,  feloniously,  and  design- 
edly, to  procure,  by  false  pretenses,  false  representations, 
and  fraudulent  means,  Hattie  Phillips  and  Hettie  Phillips 
to  allow  Plato  Rav  and  Hiram  Wilson  to  have  illicit  carnal 
connection  with  them,  by  going  through  a  sham  marriage, 
and  seducing  them,  the  said  Hattie  Phillips  and  Hettie 
Phillijjs,  to  believe  it  to  l^  a  real  hova  fide  marriage;  and,  by 
said  unlawful,  wilful,  and  felonious  consi)iracy  so  entered 
into  bv  Plato  Rav,  Hiram  Wilson,  and  William  Fender, 
said  sham  marriage  was  procured,  and  said  Hattie  ^.nd 
Hettie  Phillips  carnallv  known  bv  said  Plato  Rav  and 
Hiram  Wilson,  to  the  great  damage  of  the  said  Hattie  Phil- 
lips and  Hettie  Phillips,  and  to  the  evil  example  of  all  good 
citizens,  against  the  form  of  the  Statute,  and  against  the 
peace  and  dignity  of  the  State." 

From  the  fragmentary  and  incomplete  statement  of  the 
evidence  it  appears  that  Hattie  Phillij^s,  witness  for  the 
State,  testified  that  the  defendant  Ray  came  to  her  and  told 
her  that  he  had  a  license  for  their  marriage,  they  being  then 
engaged  to  be  married;  that  they  then  went  to  the  house  of 
the  defendant  Fender  and  told  him  they  wanted  to  go  to  a 
magistrate,  that  P^ender  said  J.  A.  Austin  was  a  magistrate 
and  thereupon  they  all  went  to  Austin's  house  and  witness 
and  Ray  were  married  by  Austin;  after  returning  to  Fen- 
der's witness  learned  that  they  were  not  married  and  witness 
started  home,  the  defendant  Wilson,  with  a  sister  of  the 
witness,   accompanying  her  a  part  of  the  way.     Witness 
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stated  that  she  went  to  Austin's  to  be  married  and  thought 
she  was  married  until  Austin  said  "this  will  ruin  us." 

J.  A.  Austin,  witness  for  the  State,  testified  that  Hattie 
Phillips  and  defendant  Ray  came  to  his  house  about  10 
o'clock  at  night  in  company  with  the  defendant  Wilson, 
Will  Fender  and  his  wife  and  othere,  and  wanted  to  know 
whether  he  could  marry  them  and  he  replied  that  he  could 
marry  them  for  fun;  that  he  then  went  through  some  sort 
of  a  ceremony;  that  he  was  not  a  Justice  of  the  Peace.  He 
further  testified  '^Mary  Edwards  was  with  the  crowd  and 
she  is  a  prostitute.  After  the  ceremony  I  went  to  Sid  Phil- 
lips. I  reckon  Hattie  heard  me  say  I  had  no  license;  she 
w-as  standing  in  the  door.  I  guess  they  all  understood  that 
it  was  all  in  fun.  The  father  of  Hattie  had  us  up  before  a 
Justice  of  the  Peace  and  we  compromised  by  paying  him 
$30.00.     I  and  Ray  paid  Phillips  $15.00." 

The  mother  of  Hattie  testified  that  her  daughter  came 
home  next  morning  "when  the  chickens  were  crowing;" 
that  Hattie  was  not  in  the  habit  of  going  out  at  night  and 
never  went  to  school  a  day  in  her  life. 

A  witness  for  the  defendants  testified  that  he  saw  Hattie 
Ihe  next  morning  after  the  alleged  marriage;  that  she  was 
crying  and  that,  in  reply  to  a  question  whether  she  was 
married,  she  said  the  boys  said  she  was  married — that 
Austin  married  her  and  Ray; — that  the  parties  had  told 
her  she  was  going  to  get  married  but  she  didn't  believe  she 
was  for  she  knew  Austin  couldn't  marry  any  one. 

Defendants  moved  in  arrest  of  judgment  (1)  for  that  the 
bill  was  void  for  duplicity,  in  that,  if  any  offence  at  all  was 
charged,  the  defendants  were  guilty  of  two  separate  and 
distinct  offences;  (2)  that  the  bill  did  not  charge  the  de- 
fendants with  the  intent  to  commit  anv  felonious  crime 
known  to  the  law  of  the  State;  (3)  that  there  was  no  evidence 
sufficient  to  go  to  the  jury  as  to  the  guilt  of  Hiram  Wilson, 
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no  witness  having  testified  that  he  was  a  party  to  any  fraud 
or  the  procurement  of  any  sham  marriage  between  the  de- 
fendant Plato  Ray  and  the  prosecuting  witness  Hattie  Phil- 
lips; (4)  that  tliere  was  no  testimony  that  the  defendants 
Plato  Ray  or  Hiram  Wilson  intended  to  have  illicit  inter- 
course with  the  prosecutrices,  Hattie  or  Hettie  Phillips,  or 
that  thev  had  such  intercouse  with  either  of  them. 
Defendants  also  moved  in  arrest  of  judgment  the  fact  that 
his  Honor  failed  to  charge  as  prayed  for  by  them,  as  follows, 
to-xvit:  (1)  ''That  there  is  no  evidence  of  conspiracy  between 
the  defendants,  and  no  assent  to  do  any  unlawful  act.  (2) 
Before  you  can  find  the  defendants  guilty  as  charged,  you 
must  find  beyond  a  reasonable  doubt  that  the  defendants, 
by  assent  and  confederation  between  themselves,  conspired 
to  deceive  the  said  Hattie  Phillips  by  a  mock  marriage,  and 
that  she  was  deceived."  These  charges  his  Honor  refused 
to  give.  The  defendants  further  excepted  to  his  Honor's 
charge,  for  that  he  charged  the  jury  that  it  was  no  defence 
even  if  Austin,  the  man  who  performed  the  ceremony  be- 
tween Plato  Ray  and  Hattie  Phillips,  was  a  Justice  of  the 
Peace  or  was  authorized  to  solemnize  marriages. 
His  Honor  rendered  the  following  judgment : 
*'It  appearing  to  the  Court,  as  to  Wilson,  that  at  the  last 
Term  of  this  Court  this  defendant  was  indicted  for  an  assault 
with  a  pistol  by  shooting  a  man  named  Shook  through  the 
arm;  and  it  further  appearing  that  the  defendant  at  the 
same  term  of  the  Court  was  indicted  for  carrying  a  pistol 
and  upon  both  of  said  charges  the  defendant  plead  guilty; 
and  it  further  appearing  to  tlie  Court  that  this  defendant  is 
a  notorious  violator  of  the  law  and  openly  defies  the  law 
and  its  process  and  at  the  last  time  of  the  Court  he  was 
allowed  to  plead  guilty  and  the  judgment  was  suspended 
in  accordance  with  an  agreement  with  the  solicitor  of  this- 
District  and  that,  too,  in  the  absence  of  counsel  who  had 
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been  employed  to  prosecute  this  defendant  and  after  the 
prosecuting  witness,  who  had  been  shot  through  the  arm  and 
his  arm  broken,  had  been  discharged  by  the  solicitor  and 
told  that  he  need  not  appear  until  this  Term  of  the  Court; 
and  it  further  appearing  that  said  shooting  was  without 
justification  or  provocation;  the  judgment  of  the  Courtis 
that  this  defendant  he  put  upon  the  public  roads  of  Bun- 
combe County  for  a  term  of  three  years.  From  this  judg- 
ment defendant  Wilson  appealed. 

Mr.  Zeb  V.  Walsn%  Atiorueif  General,  and  3/?-.  ♦/.  T.  PertinSj 
for  the  State. 

Mr,  E.  J,  Justice,  for  defendant  (appellant). 

Clark,  J.:  The  defendants,  Plato  Ray,  Hiram  Wilson 
and  Will  Fender,  are  charged  with  a  conspiracy  to  procure 
Hattie  Phillips  and  Hettie  Phillips  to  have  carnal  inter- 
course with  said  Ray 'and  W^ilson  through  sham  marriages 
celebrated  before  a  person  not  authorized,  and  thereby 
seducing  the  women  named  through  their  belief  that  it  was 
a  valid  marriage. 

The  indictment  is  very  inartificially  drawn,  though  as  to 
form  its  defects  are  probably  cured  by  The  Code,  Section  1183. 
The  objection  that  the  Judge,  in  sentencing  Wilson  to  three 
years  on  the  public  roads,  recited  as  reasons  for  the  severity 
of  the  sentence  the  many  offences  of  which  he  had  been 
theretofore  convicted,  and  his  general  bad  character,  is  not 
well  taken.  Such  matters  ought  justly  and  properly  to  be 
considered,  as  well  as,  on  the  other  hand,  a  defendant's 
previous  good  character  in  lightening  the  sentence  to  be 
imposed.  In  England  and  some  of  the  States  of  this  coun- 
try there  is  an  ^^Ilabitual  Criminals"  Act  which  requires 
heavier  sentences  for  such  offenders.  Whar.  Cr.  P.  L.  and 
Pr.  §934  (9th  Va\.)]  1  Mcdain  V\\  L.,  528;  Moore  v.  Missouri, 
159  U.  S.,  673. 
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The  first  ground  of  the  motion  in  arrest  of  judgment  that 
the  bill  is  bad  for  duplicity  cannot  be  sustained.  It  is  true 
that  the  joining  of  two  separate  offences  in  the  same  count 
is  bad  for  duplicity  {State  v.  Cooper,  101  N.  C,  684)  or  the 
charging  different  persons  with  different  offences  in  the  same 
indictment  {State  v.  Hally  97  N.  C,  474,)  both  cited  with 
approval  in  State  v.  Harris,  106  N.  C,  682,  but  here  the 
three  defendants  are  charged  with  one  and  the  same  offence, 
tO'Uyit:  conspiracy  to  procure  certain  persons  to  be  duped 
into  illicit  carnal  intercourse.  A  charge  that  A  stole  the 
property  of  C  and  that  B  stole  the  property  of  I)  is  bad  for 
duplicity  if  made  in  one  bill,  but  the  charge  that  A,  B  and 
E  conspired  to  steal  tlie  property  of  C  and  D  and  that  C's 
property  was  to  l)e  carried  off*  by  one  conspirator  and  D's 
property  by  another,  is  not  bad  for  duplicity,  since  the 
offence  charged  is  not  the  larceny,  which  would  be  separate 
and  distinct  offences,  but  the  conspiracy  which  is  a  single 
offence  participated  in  by  all.  2  McClain,  supra,  §  978. 
Besides,  duplicity  is  ground  only  for  a  motion  to  quash. 
Being  cured  by  the  verdict,  it  cannot  be  used  as  ground  for 
a  motion  in  arrest  of  judgment.     Whar.,  supra,  §§  255,  760. 

As  however  the  case  must  go  back  for  other  reasons,  the 
Solicitor  mav  consider  whether  it  is  not  advisable  to  send  a 
more  carefullv  drawn  bill  and  whether  it  would  not  sim- 
plify  the  trial  to  send  two  bills,  one  charging  the  conspiracy 
to  deceive  Ilattie  Phillips  by  a  sham  marriage  and  the  other 
charging  a  conspiracy  to  deceive  her  sister  by  a  similar 
device. 

The  second  ground  in  arrest  of  judgment  is  that  no 
offence  is  charged.  It  was  urged  that  consent  makes  mar- 
riage and,  therefore,  though  the  person  solemnizing  it  was 
neither  *^an  ordained  minister  or  a  Justice  of  the  Peace," 
(nor  was  the  marriage  according  to  the  customs  of  the  Society 
of  Friends)  as  provided  in  The  Code,  Section  1812,  it  would 
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be  a  valid  marriage.  Such  is  not  the  law  in  North  C  aro- 
lina.  Consent  is  essential  to  marriage  but  it  is  not  the  only 
evssential.  14  Am.  &  J^ng.  Enc.,  472,  note  3.  In  this  State 
it  must  be  acknowledged  in  the  manner,  and  l)efore  some 
person,  prescribed  by  the  Section  of  The  Code  just  cited. 
No  celebration  was  required  by  The  Canon  Law  prior  to  the 
Council  of  Trent,  nor  by  the  Civil  Law,  nor  by  the  law  in 
Scotland,  nor  in  manv  States  in  this  Union.  In  some  States 
the  (|uestion  has  never  been  decided.  In  other  States  cele- 
bration before  some  person  authorized  by  law  is  held  essen- 
tial, as  (after  some  hesitation)  has  been  held  to  te  the  com- 
mon law  in  England.  Stewart  Marriage  &  Div.,  Section  90; 
14  Am.  &  Eng.  Enc,  515.  In  the  latter  class  is  North 
Carolina. 

There  is  no  such  tiling  as  marriage  simply  by  consent  in 
this  State.  .  Ruttin,  C.  J.,  in  State  v.  Samuel,  19  N.  C,  177, 
and  State  v.  Bray,  35  N.  C.,  290;  (laston,  J.,  in  State  v.  Pat- 
terson, 24  N.  C,  346;  Pearson,  C.  J.,  in  Cooke  v.  Cooke,  61 
N.  C.,  583,  and  the  sam(?  is  recognized  as  the  law  in  the 
more  recent  cases  of  State  v.  Parkei%  106  N.  C.,  711,  and 
State  V.  Melton,  120  N.  C.,  591.  In  State  v.  Bray,  supra, 
Ruftin,  C.  J.,  in  an  interesting  discussion  tracing  our  mar- 
riage law  shows  that,  originally  in  this  Colony,  valid  mar- 
riages could  only  be  solemnized  by  ministers  of  the  Church 
of  England  (with  the  result,  as  we  now  know  from  the  ''Co- 
lonial Records''  tliat  a  large  ])art  of  the  population  were  not 
legally  married,  owing  to  the  scarcity  of  such  ministers). 
In  1715,  Ch.  1,  reciting  the  inconvenience  from  scarcity  of 
ministers  of  the  established  Church,  authorized  the  (tov- 
ernor  of  the  Colony  to  solenniize  marriages;  then  in  1741, 
Chapter  1,  empowered  Justices  of  the  Peace  to  perform 
the  ceremony;  in  17()6,  Ch.  9,  the  privilege  was  extended  to 
ministers  of  the  Presbyterian  Church,  and  at  last,  in  1778, 
Ch.  7,  to  ministers  of  all  other  denominations,  and  mar- 
riages according  to  the  custom  of  the  Society  of  Friends  were 
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also  made  valid.  .  This  last,  made  a  little  broader,  is  now 
Th^  Code,  §  1812.     State  v.  Parker,  106  N.  (\,  711. 

From  this  summary,  it  may  be  seen  that  a  marriage  pre- 
tendedly  celebrated  before  a  person  not  authorized  would  be 
a  nullity,  and  a  conspiracy  to  procure  a  woman  to  submit 
"herself  to  the  embraces  of  a  man  by  false  and  fraudulent 
representations  that  the  officiating  person  had  authority  to 
solemnize  the  rites  of  matrimony  would  be  a  conspiracy  to 
do  an  unlawful  act,  and  indictable.  State  v.  Yonugei\  12 
N.  ('.,  357;  2  McClain,  supra,  §  959. 

State  V.  Broum,  119  N.  C,  825,  merely  held  that  where  a 
private  citizen  celebrated  a  marriage  between  a  man  and 
woman  with  their  consent,  no  fraud  or  consi)iracy  being 
charged,  it  was  not  indictable.  That  is  a  very  different 
matter  from  the  charge  here.  In  the  ca.se  stated  in  State  v. 
Brown,  the  ceremonv  was  a  nullitvand  the  man  and  woman 
living  together  on  the  strength  of  it  would  ha\e  been  indict- 
able for  fornication  and  adultery,  but  tliere  l)eing  nothing 
charged  against  the  person  officiating  beyond  his  want  of 
authoritv  there  was  no  criminal  offence  as  to  him. 

The  third  and  fourth  grounds  in  arrest  of  judgment  are 
that  there  was  no  evidence  sufficient  to  go  to  the  jury  against 
the  defendants.  These  are  not  matters  to  be  urged  in  arresl 
of  judgment  which  can  only  be  based  ujjon  defects  upon  the. 
face  of  the  record,  and  treated  even  as  an  exception  it  is  too 
late  when  taken  after  verdict.  State  v.  Ilarru%  120  N.  C, 
577,  citing  State  v.  Kiger,  115  N.  C,  746;  State  v.  Hart,  116 
N.  C,  976;  Ilolden  v.  Strickland,  116  N.  C\,  ISr^,  Sutton  v. 
Walters,  118  N.  C,  495;  Kilvy  v.  Hall,  119  N.  C,  406;  State 
V.  Leach,  Ibid,  828,  and  other  cases. 

The  fifth  ground  in  arrest  of  judgment  is  that  the  Court 
declined  to  charge  as  prayed  that  there  was  no  evidence  of 
conspiracy  between  the  defendants,  and  no  agreement  to  do 
an  unlawful  act.     This  is  certainly  not  ground  in  arrest  of 

121—83 


►;.-•  I.V  THE  -'  PREME  OYrKT.  [lH 

j/'^r-r  '•'/•;.  '^'..,z  '--i'.  ::.  "ir:".:-.  tL-rr^r  »ae- l.^^  •evi«itrnc*u 
tl;  :z  '/  '•  "-r:  -v.  .-,..>:  ::.  :..-  -r^'r-:..-:.;  .  :'  :lrr  -i-ase  an-i  show- 
V,  M'-'    7.  ^''j  N,  <  .. '>-•.  J/--^-''"  V.  H'^r*   >'.  !!•»  N.  r., 

;:. '  •r.e/i  ;■;*-!. arr'^iTi.'-^  «.!i  iis:»^I  crr*:-«rn»'i>Ivcaiiie  to  hi-*  aid 
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ar^r  ttin^U:  a  j»art  •♦f  ili^r  ••ji.'h^  oii  aj»[i«iL"  The  Clerk  sends 
lip  i.h#'  orr^^iiial  «i|'  tli^r  Ju'icf^rV  riMtt-?  of  the  testimony  on  file 
ill  hi*  oH'tf-*:  and  f»-!iiti»r«  that  h^  d«--^  ?;•>.  in  lieu  of  ^ending 
a  traii-^ript  theny>f.  lie<.-aii-«-  he  '"1-  not  able  to  Tvad  the 
Wiiij^/'  '  F'^'i*  iii-|M'<tiiicr  ih^fin.  he  i<  hehl  excusable.  I^ 
cijdi^rrifi^  ihoin  tlie  lie-t  w^r  are  able,  we  can  find  no  :<uffi- 
rrif'iit  evid«'iic<f  tlnn-iii  to  ju-stify  the  refu.*«al  to  charge  as 
I>rayed.  It  may  U*.  and  is  prolxible,  that  the  evidence  was 
nnirh  fuller  and  that  the  Judge's  notes  are  rather  memo- 
randa than  a  trans^rript  of  the  evidence.  But  the  Solicitor 
hii^  had  them  put  into  the  case  on  ap|>eal  as  a  true  statement 
of  what  the  evidence  was  anil  t he  a pj>el late  Court  is  bound  by 
them.  Sucli  metluHl  of  making  up  a  case  on  appeal  cannot 
Ik- <ommoiwled  and  if  followe<.l  would  cause  freijuent  niiscar- 
ria^^es  of  justice.  The  Solicitor  should  have  stated  the  evi- 
dence in  Lis  counter  case  (if  he  did  not  accept  appellants' 
casf5)  and  if  the  appellants  did  not  accept  the  counter-case 
tlKfV  could  have  sent  it  to  the  Judge  to  settle.  State  v. 
lialrr,  119  N.  C.,  i)12. 

From  the  im|)ortance  of  the  subject  we  have  discussed  the 
points  presented  but  on  the  last  ground  we  must  send  the 
cas(;  back  for  a  new  trial. 

New  trial. 
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STATE   V    RILEY   PATE 


Indictment  for   Murder — Indictment^  Sufficiency   of — Time   of 

Homicide —  Variance, 

1.  An  indictment  for  murder  which  sets  out  the  name  and  county  of  resi- 

dence of  the  accused,  the  date  of  the  homicide,  the  averment  "with 
force  and  arms,"  the  county  in  which  the  homicide  was  committed 
and  that  the  defendant  feloniously,  wilfully  and  of  his  malice  afore- 
thought did  kill  and  murder  the  person  alleged  to  have  been  killed 
"against  the  form  of  the  Statute  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the  State,"  is  sufficient  under 
Chapter  58,  Acts  of  1887,  and  is  not  defective  for  failure  to  allege 
whether  the  person  killed  was  a  man  or  woman,  or  whether  the 
mortal  wound  whs  inflicted  by  stabbing,  shooting  or  killing. 

2.  Where  an   indictment  for  murder  charged  the  killing  to  have   taken 

place  December  5,  1896,  and  the  evidence  showed  that,  while  the 
deceastfd  was  wounded  on  that  day,  he  died  three  days  thereafter, 
and  before  the  bill  of  indictment  was  found;  Held,  that  the  variance 
was  not  fatal. 

Indictment  for  murder,  tried  before  Greene,  J.,  and  a  jury 
at  F"all  Term,  1897,  of  Mitchell  Superior  Court. 

The  indictment  was  as  follows  :  'The  jurors  for  the  State 
upon  their  oaths  present  that  Riley  Pate,  late  of  the  county 
of  Yancey,  on  the  7A\\  day  of  Deccml^er,  1896,  with  force 
and  arms,  at  and  in  the  county  aforesaid,  unlawfully,  wil- 
fully, feloniously,  and  of  his  malice  aforethought,  did  kill 
and  murder  one  Mat  Ilensley,  against  the  form  of  the  Stat- 
ute in  such  case  made  and  provided,  and  against  the  })eace 
and  dignity  of  the  State."  After  arraignment,  prisoner's 
counsel  moved  to  quash  (1)  because  there  is  no  charge  in 
the  indictment  that  prisoner  killed  a  reasonable  creature  in 
being:  (2)  that  prisoner  is  not  informed  as  to  the  manner  of 
the  death, — whether  by  poisoning,  stabbing  or  shooting;  (3) 
he  is  not  informed  whether  he  is  charged  with  killii>g  a 
man  or  a  woman.     Motion   refused,*  and  prisoner  excepted. 

The  first  witness  testified  that  deceased  was  shot  Decem- 
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ber  5,  1896,  but  did  not  die  until  December  10,   1896.    The 
bill  charged  the  killing  to  have  taken  place  Decenil)er  5, 
1896,  and  prisoner  moved  the  Court  to  discharge  him  as  to 
this  bill  of  indictment:  (1)  That  an  acquittal  of  this  bill 
would  not  protect  him  from  an  indictment  which  could  be 
preferred,  alleging  the  killing  to  have  taken  place  on  or  after 
the  death  of  the  deceased;  (2)  that  the  proof  shows  that  de- 
ceased was  alive  and  in  being  after  the  alleged  death,  De- 
cember 5,  1896.  Motion  overruled,  and  defendant  excepted. 
Bascom  Roberson   testified:     On   I)eceml)er  5,    1890,  he 
and  James  Riddle  and  the  prisoner  left  Higgins'  about  12 
o'clock,  to  go  to  McNeill's  store.     Witness  had  a  bottle  of 
whisky.     Prisoner  had   three  or  four  bottles  and  a  jiistol. 
They  had    not  gone   far,  when  they  siiw  deceased  coming, 
and  prisoner  asked  who  it  was.     I)qicea.sed  was  a  l)oy,  about 
15  years  old,  and  lived  four  or  five. miles  away.     When   he 
came  up,  they  treated  him  and  went  on  up  the  river,  Rid- 
dle and  prisoner  walking  in  front,  and  witness  and  deceased 
behind.     They  had  not  gone  far,  when  deceased  told  witness 
that?  he  was  going  to  the  marriage  of  his  brother,  and  wanted 
witness  and   Riddle  to  go  with  him.     Witness  told  him  to 
tell  Riddle,  and  deceased  took  him  to  one  side,  and   had  a 
talk  with  him.     Deceased  said  he  did  not  want  prisimer  to 
go;  that  prisoner  was  under  the  influence  of  liquor.     Shortly 
afterwards  j)risoner  j)ulled  out  his  pistol,  and  fired,  and  they 
tried  to  get  him  to  shoot  out  all  the  loads,  fearing  he  might 
shoot  them    by    accident:    prisoner  stated   he  had  but  two 
more  loads,  and  that  he  was  going  to  kill  a  man,  and  he 
pulled  out  his  pistol,  and  in  flourishing  it  around  broke  one 
of  the  bottles   he  had   in  his  own   coat  pocket.     This  made 
him  mad,  and  he  swore  we  were  the  cause  of  it.     He  pre- 
sented his  pistol  at  Riddle.     Witness  knocked  the  pistol  out 
of  his  hand,  and   broke  a  piece  ott'  the  handle.     They  had 
not  gone  far  before  prisoner  present^id  his  pistol  at  Riddle 
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and  the  deceased,  and  told  them  if  they  did  not  stop  and 
drink  with  him  he  would  kill  them.  They  stopped  and 
drank.  Prisoner  swore  he  was  going  to  kill  deceased,  and 
presented  his  pistol  at  him.  Deceased  got  behind  Riddle. 
Prisoner  ran  after  him,  with  pistol  in  hand,  and  deceased 
got  behind  witness,  when  witness  told  prisoner  he  could  not 
hurt  deceased,  and  to  stop.  He  put  up  his  pistol,  and  asked 
deceased  if  he  was  armed,  and  deceased  said  he  w^as  not. 
Prisoner  then  took  hold  of  him,  and  searched  him,  and  took 
his  knife,  and  also  the  witness'  knife,  which  the  deceased 
had  borrowed,  and  said  he  was  going  to  throw  them  into 
the  river,  but  witness  prevented  this.  They  all  started  on 
again,  arranged  as  before,  and  had  not  gone  far  when  pris- 
oner pulled  his  pistol  out,  and  called  to  them  to  stop,  or  he 
would  shoot  them;  and  they  stopped.  On  starting  again, 
witness  and  deceased  got  in  front  and  ran  down  to  the  canoe 
landing  on  the  river  (which  was  about  fifty  feet  wide),  and 
hid  under  the  bank,  got  in  the  canoe,  and  crossed  the  river, 
before  prisoner  discovered  that  they  had  crossed;  they  were 
trying  to  get  away  from  him  to  go  with  the  deceased  to  the 
marriage,  and  when  prisoner  saw  them  he  drew  his  pistol, 
and  ordered  them  to  bring  the  boat  back,  and  swore  that  if 
they  did  not  he  would  go  over  there  and  shoot  them.  Wit- 
ness told  deceased  to  run.  Deceased  replied  that  he  had 
been  trying  to  get  away  from  the  prisoner  for  some  time, 
and  he  would  not  run  anv  further.  Prisoner  waited  a  little 
with  pistol  in  hand,  swearing  he  would  kill  deceased,  and 
deceased  picked  up  a  rock.  Prisoner  came  out  of  the  water, 
ran  deceased  round  a  tree,  behind  which  he  was  hiding, 
some  two  or  three  times,  during  which  time  deceased  was 
begging  him  not  to  shoot,  and  prisoner  snapped  his  pistol 
at  him,  after  which  deceased  threw  a  rock  at  prisoner,  but 
missed  him,  and  immediately  after  the  rock  was  thrown, 
the  prisoner  shot  the  deceased,  the  ball  passing  through  his 
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lungs  and  liver.  When  the  pistol  was  fired,  some  one  said 
to  Pate,  (the  prisoner),  from  across  the  river,  not  to  shoot 
that  boy  any  more,  and  prisoner  pointed  his  pistol  at  the 
party  across  the  river,  and  swore  if  he  came  over  he  would 
shoot  him.  Deceased  told  prisoner  he  had  killed  him,  and 
prisoner  lifted  deceased^s  coat  and  looked  at  the  w^ound,  and 
said,  *'If  1  have,  God  have  mercy  on  you,*'  and  ran  off, 
and  was  not  seen  any  more  until  he  was  arrested.  The 
evidence  of  Thomas  Edwards  and  James  Angel  is  al)0ut 
the  same  as  that  of  the  preceding  witness  in  all  material 
respects.  « 

Dr.  Whittington,  a  physician,  testified  that  he  attended 
the  deceased,  and  made  a  post  mortem  examination,  and  that 
the  ball  passed  through  the  lungs  and  liver,  and  lodgeii  in 
the  backbone  which  caused  his  death. 

The  father  of  the  deceased  testified  that  deceased  was  15 
years  old,  and  weighed  100  pounds.  The  mother  of  the 
prisoner  testified  in  his  behalf  that  lie  was  born  on  May  2, 
1881,  and  had  spasms  when  an  infant,  and  continued  to 
have  them  until  he  was  a  good-sized  boy,  and  then  he  got 
better;  but  since  he  had  got  to  drinking  they  had  come 
back  on  him.  On  the  night  of  the  killing  he  came  home 
about  dark  and  wa,s  drinking,  and  his  face  was  bloody,  and 
he  said  the  deceased  had  kille<l  him.  He  did  not  apj)earto 
know  much.  A  sister  of  prisoner  testified  that  shortly  aft^r 
the  killing  she  went  down  to  the  river  to  meet  her  husband, 
and  saw  Tour  boys  coming  up  the  river.  She  hid  under  the 
bank  near  the  water,  and  saw  Bascom  Roberson  and  de- 
ceased take  a  canoe,  and  cross  the  river,  and  prisoner  and 
deceased  got  into  a  quarrel.  Prisoner  crossed  the  river,  but 
before  he  got  out  of  the  water  the  deceased  threw  one  rock 
at  him,  and  missed  him;  and  when  he  got  to  the  bank  an- 
other rock  was  'thrown,  which  hit  the  prisoner  on  the  side 
of  the  head;  and  a  third  rock  was  tlirown,  which  struck  the 
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fence.  Deceased  and  prisoner  ran  around  a  tree, — acted  as 
if  they  were  trying  to  get  rid  of  each  other.  Prisoner  shoved 
his  pistol  down,  and  shot,  and  walked  off  a  little  way  with 
Roberson,  and  turned,  and  walked  back  to  the  deceased, 
pulled  up  his  coat,  and  looked  at  him,  and  then  started  off. 
Prisoner  would  take  spells  when  he  was  a  baby,  and  did 
not  have  any  sense.  Witness  did  not  let  herself  be  known 
at  the  river.  A  brother-in-law^  of  prisoner  testified  that  he 
saw  prisoner  after  dark  that  night,  and  his  head  was  cut; 
that  he  had  seen  him  when  he  did  not  seem  right;  that  he  . 
took  him  to  Madison  county  the  night  after  the  killing. 
Witness  admitted  on  cross-examination  that  he  betraved 
him  to  J.  Hensley,  the  father  of  the  deceased,  for  $10.  The 
evidence  of  Jesse  Harden  was,  in  substance,  the  same  as 
that  of  the  other  witnesses  in  reference  to  the  crossing  of  the 
river,  running  around  the  tree,  etc.  The  evidence  of  six 
other  witnesses  was  to  the  effect  that  they  knew  the  pris- 
oner, and  had  never  known  or  heard  of  his  having  spasms 
before,  and  that  he  was  about  18  years  old. 

Prisoner  asked  the  Court  to  charge:  (1)  If,  previous  to 
the  time  the  (juarrel  arose  across  the  river,  the  deceased  and 
prisoner  were  friends,  and  at  that  time  there  was  no  precon- 
ceived malice  on  the  part  of  the  prisoner,  and  that  the  fight 
occurred  on  account  of  the  language  and  the  quarrel  that 
arose  at  that  time,  the  deceased  being  arined  with  a  rock, 
and  the  prisoner  with  a  pistol,  the  prisoner  woiild  be  guilty 
of  manslaughter.  (2)  That,  if  prisoner  went  across  the  river 
for  the  ])urpose  of  recovering  his  money,  or  he  believed  that 
Roberson  and  the  deceased  were  in  possession  of  his  money, 
and  were  trying  to  escape  with  it,  he  had  a  right  to  cross 
the  river  with  his  pistol  in  his  hand,  and,  if  assaulted  with 
a  rock  by  deceased,  and  he  fired  his  pistol  to  save  himself 
from  death  or  great  bodil}^  harm,  he  is  not  guilty.  (3)  If 
deceased  and  prisoner  met  at  the  canoe  landing,  and  upon 
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a  sudden  quarrel  a  fight  ensued,  and  the  prisoner  killed  the 
deceased,  even  if  there  had  been  previous  malice,  the  law 
will  not  refer  to  tlie  malice,  but  to  the  provocation,  and  ex- 
tenuate the  offense  to  manslaughter.  *  *  *  (5) 
If  previous  quarrels  and  difficulties  between  them  had  been 
reconciled,  and  the  fight  occurred  upon  a  fresh  quarrel,  it 
will  not  be  presumed  that  prisoner  was  moved  by  the  old 
grudge,  unless  it  appears  from  all  the  circumstances.  (6) 
If  prisoner  entered  into  the  fight  with  a  deadly  weapon,  and 
in  the  progress  of  the  fight  the  prisoner  was  pressed  to  the 
wall, — that  is,  if  he  was  placed  in  such  a  position  that  he 
had  to  take  the  life  of  his  adversary,  or  receive  great  bodily 
harm,  or  be  killed, — and  he  tocTk  the  life  of  his  adversary, 
he  would  not  be  guilty.  Prisoner  excepted  to  the  refusal  to 
give  the  above  instructions  as  prayed  for,  though  they  were, 
in  substance,  embraced  in  his  Honor's  charge  to  the  jurj'. 

There  was  a  verdict  of  murder  in  the  first  degree.  A 
motion  for  new  trial  was  made  and  refused,  and  from  judg- 
ment of  death  the  defendant  appealed. 

Mr.  Zeh  V.  \ValHci\  Attorney  General,  for  the  State. 
No  counsel,  co)dra, 

Montgomery,  J.:  The  defendant  was  not  represented  in 
tliis  Court  by  counsel  and  on  that  account  we  have  given 
the  whole  record  a  most  thorough  and  painstaking  exami- 
nation. The  indictment  contains  every  averment  under 
the  requirements  of  Chapter  58  of  the  Acts  of  1887  to  make 
it  a  complete  bill  of  indictment  for  murder.  Indeed,  less, 
might  have  been  charged  in  the  indictment  and  yet  the 
same  held  good  and  sufficient  under  the  decision  of  this 
Court  in  State  v.  Arnold,  107  N.  C,  801.  In  the  lx)dy  of 
tlie  indictment  the  name  of  the  person  accused,  the  defend- 
ant, is  s(^t  out,  as  was  the  County  of  his  residence,  the  date 
of  the  homicide,  the  averment   "with  force  and  arms,"  the 
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County  in  which  the  offence  was  alleged  to  have  been  com- 
mitted and  that  the  accused  person  feloniously,  wilfully, 
and  of  his  malice  aforethought  did  kill  and  murder  the 
person  alleged  to  have  been  killed,  against  the  form 
of  the  Statute  in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  State."  The  Court 
was,  therefore,  right  in  its  refusal  to  quash  the  bill  on  the 
motion  of  the  defendant. 

After  a  portion  of  the  testimony  had  been  received  to  the 
effect  that  the  deceased  was  shot  and  wounded  bv  the 
defendant  on  the  5th  of  December,  1896,  and  that  he  died 
a  few  days  thereafter — 70  hours  according  to  the  testimony 
of  the  attending  physician, — the  counsel  of  the  defendant 
"moved  the  Court  to  discharge  him  as  to  this  bill  of  indict- 
ment.'^  We  will  treat  this  motion  as  one  made  for  a  new 
trial  because  of  variance  between  allegation  and  proof  The 
ground  of  the  motion  was  that  it  was  shown  by  the  evidence 
that  the  deceased  lived  some  davs  after  he  had  been 
wounded,  while  the  bill  of  indictment,  alleged  that  he  was 
killed  outright  on  the  5lh  of  December  and  that,  therefore, 
the  defendant  might  be  indicted  again  for  the  same  offence 
if  he  should  be  acquitted  on  the  present  trial.  The  answer 
to  that  is  that  the  day  on  which  the  indictment  alleged  the 
homicide  to  have  been  committed  is  immaterial  as  to  the 
point  raised  by  the  defendant.  The  State  had  the  right  to 
prove  and  it  was  its  duty  to  prove  the  homicide,  if  such 
could  have  been  done,  on  any  day  up  to  the  finding  of  the 
bill;  and  all  the  evidence  in  the  case  bearing  on  the  time  of 
the  wounding  and  the  time  of  the  death  was  that  he  died 
before  the  finding  of  the  bill,  and  within  leas  than  a  year 
and  a  day,  to-wit,  within  three  days  from  the  day  on  which 
the  wound  was  inflicted.  It  was  held  in  State  v.  Chrell,  12 
N.  C,  139  (before  our  Code,  Section  1189;  Section  20,  Chapter 
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35,  Rev.  Code)  upon  motion  in  arrest  of  judgmejit,  that  the 
failure  in  the  indictment  to  allege  that  the  death  of  the 
deceased  occurred  within  a  year  and  a  day  after  the  wound 
was  inHicted  was  fatally  defective.  In  that  case  tlie  indict- 
ment  charged  that  the  mortal  wound  was  given  on  a  parti- 
cular day,  but  failed  to  state  when  the  death  occurred.  The 
reasoning  of  the  Court  was  that  they  could  not  conclude 
that  the  actual  dat«  of  the  mortal  wound  was  the  day  alleged 
in  the  bill,  as  the  State  could  show  that  it  was  inflicted  on 
any  day  l)efore  the  bill  was  found.  It  might  have  been 
proved  to  have  been  given  on  any  day  i)revious  to  the  finding 
of  the  bill,  for  such  proof  would  have  supported  the  charge 
that  it  was  given  on  the  day  mentioned  in  the  indictment. 
The  Court  therefore  could  not  derive  anv  aid  from  the  time 
charged  in  the  indictment  as  to  when  the  wound  was  given, 
and,  by  a  comparison  of  that  time  with  the  time  of  the 
finding  of  the  bill,  conclude  that  death  followed  within  a  year 
and  a  dav   from  the  date  of  the  wound. 

But  even  before  the  Statute  of  1887,  Chapter  58,  we  think 
the  indictment  in  the  case  l)efore  th6  Court  would  havel>een 
good  so  far  as  the  objections  raised  by  the  defendant  are 
concerned.  In  the  case  of  State  v.  Rakei\  46  N.  C.,  267,  the 
indictment  charged  that  the  blow  was  inflicted  on  a  certain 
menti(med  day  and  that  the  deceased  im^tmithj  AiqA]  whereas 
the  fact  was  established  by  the  evidence  that  the  deceased 
did  not  die  on  the  dav  the  wound  was  inflicted  but  lived 
nearly  three  weeks  thereafter.  The  Court  held  that  the 
variance  was  not  material  because  the  evidence  showed 
that  death  occurred  within  the  vear  and  day  from  the 
infliction  of  the  wound.  The  motion  to  discharge  the 
defendant,  treated  as  a  motion  for  a  new  trial  for  variance 
between  allegation  and  proof,  was  properly  refused  by  the 
Court.  Such  of  the  special  instructions  prayed  for  by  the 
defendant  as  should  have  been  given  to  the  jury  were,  in 
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substance,  embraced  in  his  Honor's  charge;  and  the  Court 
instructed  the  jury  fully  and  carefully  as  to  the  law  bearing 
upon  murder  in  the  first  and  second  degrees  under  our 
Statute  and  also  as  to  that  concerning  manslaughter,  applied 
those  principles  to  the  facts  developed  in  the  trial,  and  gave 
the  whole  matter  a  fair  and  careful  investigation. 

The  Judge  who  drafts  this  opinion  of  the  Court  fresh  from 
the  perusal  of  the  record  in  the  case,  is  saddened  to  have  to 
write  that  the  judgment  of  the  Court  below  must  be  affirmed. 
The  youtli  who  was  murdered  was  only  fifteen  years  old  and 
his  slayer  only  about  eighteen,  addicted  to  the  drink  habit 
and  drinking  at  the  time  he  committed  the  murder.  The 
boy  criminal  is  by  judgment  of  human  law  condemned  to 
give  his  life  as  the  penalty  of  his  crime,  but  the  Great 
Spirit  alone  can  know  how  much  of  that  sin  is  chargeable 
to  him  and  how  much  to  those  who  have  influenced  his  life 
and  how^  nmch  to  those  who,  wherever  they  live,  might 
have  used  agencies  to  make  that  life  one  of  a  higher  order. 
We  find  no  error  in  the  rulings  of  the  Court  below  and  the 
judgment  must  be  affirmed. 

Affirmed. 


STATE  V.   ANDY  COLLINS. 

Indictment    for    Larceny — Trial — Evidence — Declarations    of 

Co-l)efe}idant. 

Declarations  of  one  of  two  defendants  jointly  on  trial  for  larceny  are 
admissible  only  as  against  tl»e  party  making  them  and,  if  admitted, 
it  is  error  not  to  instruct  the  jury  that  such  declarations  are  incom- 
petent as  to  the  other  defendant. 

Indictment  against  Andy  Collins  and  Charles  Collins  for 
larceny,  tried  before  Norwood^  J.,  and  a  jury  at  Fall  Term, 
1897,  of  Macon  Superior  Court.     The  defendants  were  con- 
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victed  and  Andy  Collins  appealed,  assigning  as  error  the 
admission  of  declarations  of  his  co-defendant  as  to  the  part 
appellant  took  in  the  robbery  of  the  store  of  the  prosecutor, 
Hale. 

Mr.  Zeh  V.  Walser,  Attorney  General^  for  the  State. 
Mr.  J.  F.  Ray,  for  defendant  (appellant). 

Faircloth,  C.  J.:  Defendants  Andy  Collins,  ChaFlie 
Collins  and  others,  were  indicted  for  lareenv. 

Burgess,  a  witness  for  the  State,  testified  that  defendant, 
Charlie  Collins,  told  him  that  defendant,  Andy,  "got  these 
goods  for  him  out  of  Hall's  store"  and  described  the  manner 
in  which  they  entered  the  store,  Ac.  The  defendant,  Andy, 
the  only  appellant,  objected  to  these  declarations  of  Charlie. 
The  objection  was  overruled  and  the  evidence  admitted, 
and  Andy  excepted.  This  was  error  and  is  the  only 
exception  necessary  to  consider.  Tliose  declarations  were 
competent  against  Charlie,  and  if  his  Honor  had  instructed 
the  jury  that  they  were  competent  onlj'  against  Charlie,  and 
not  against  Andy,  that  would  not  have  been  erroneous,  but 
no  such'  instruction  was  given,  appearing  in  the  record. 
Declarations  by  one  defendant,  being  competent  only  against 
him,  may  tend  to  show  his  co-defendant's  guilt,  but  that 
does  not  make  them  incompetent  as  to  the  party  making 
them.     State  v.  Britv,  73  N.  C,  26. 

New  trial. 
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STATE  V.  8MARR. 

Indictmmt  f(yi'  Burglarxf — Juror ^  Qualification  of — Suit  Pending 
and  at  Issue — Special  Venire — Revision  of  Jury — Change  of 
Venue — Affidavit  to  Remove — Discretion  of  Trial  Judge — 
Burglary — Trial — Evidence^  Competency  of, 

1.  A  juror  who  has  a  suit  "pending"  but  not  "at  issue"  at  the  term  of  the 

Court  at  which  he  has  been  drawn  to  serve,  is  not  disqualified  under 
Section  1728  of  The  Code 

2.  The  requirements  of  tlie  Statute  as  to  the  manner  or  time  of  drawing 

jurors  is  directory  merely  and,  hence,  an  objection  that  the  jury  list 
was  not  revised  when  required  by  Statute  will  not  be  considered 
in  the  absence  of  proof  of  bad  faith  or  corruption  on  the  part  of  the 
officers  charged  with  that  duty  or  where  it  does  not  appear  that  the 
party  objecting  has  been,  in  some  way,  prejudiced  thereby. 

8.  Sections  196  and  197  of  The  Code  forbid  a  removal  of  a  cause  from  the 
County  of  the  right  vtntie  to  another  unless  the  trial  Judge  shall  be 
"satisfied"  that  justice  demands  it:  and  the  granting  or  refusal  of 
such  motion,  lio^ever  strong  the  affidavits  in  support  of  or  against 
the  motion  may  be.  and  whether  there  be  counter  affidavits  or  not, 
is  not  reviewable. 

4.  In  the  trial  of  a  person  for  burglary,  it  is  not  competent  for  him  to  show 

that  other  burglaries  were  committed  in  the  same  neighborhood 
about  the  same  time  as  the  one  with  wliich  he  is  charged  was  com- 
mitted. 

5.  An  objection  by  a  prisoner  charged   with  a  capital  offence  vthat  the 

special  venire  was  summoned  by  the  Sheriff  as  prescribed  by  Section 
1738  of  77ie  Code  instead  of  being  drawn  from  the  jury  box  as  pre- 
scribed by  Section  1789  of  The  (VVfr,  is  untenable  since  the  latter 
method  is  purely  discretionary. 

Indictment  for  burglary,  tried  before  Hoke,  J.,  and  a  jury 
at  Fall  Terra,  1897,  of  Cleveland  Superior  Court.  The 
defendant  was  convicted  of  burglary  in  the  firjst  degree,  was 
sentenced  to  be  hanged,  and  appealed,  assigning  as  error 
the  matters  set  out  in  the  opinion. 

Mr.  Zeb  V.  Walserj  Attorney  General,  for  the  State. 
3fr.  E.  Y.  Webb,  for  defendant  (appellant). 
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Clark,  J.:  The  motion  to  quash  because  one  of  the 
grand  jurors  had  a  suit  "pending"  in  said  Court  was  pro- 
perly disallowed.  The  dis([ualification  applies  only  to  a 
juror  who  has  a  "suit  pending  and  at  issuer  when  the  juror 
is  drawn.  Code,  Section  1728.  The  object  is  to  disqualify 
one  who  has  a  suit  which  is  triable  at  the  term  for  which 
he  is  drawn  to  serve  as  a  juror.  If  the  action  should  come 
to  an  issue  at  such,  term,  it  would  not  stand  for  trial  "till 
the  term  of  the  Court,  next  ensuing  such  joinder  of  issue." 
Code,  Section  400.  But  here  the  juror's  suit  was  not  at 
issue  when  drawn,  nor  did  it  even  come  to  issue  at  the  t^rm 
at  which  he  served,  for  he  did  not  file  his  answer  at  that 
term  but  was  granted  sixty  days  leave  to  file  it.  Hodges  v. 
Lassiter,  96  N.  C,  351. 

Nor  was  there  any  force  in  the  objection  that  the  jury 
list  was  not  revised  (owing  to  delay  in  receiving  the  laws 
of  1897)  on  the  first  Monday  in  June,  bift  at  the  meeting  of 
the  Commissioners  on  the  first  Monday  in  July  or  August. 
It  does  not  ap{)ear  that  the  prisoner  was  .in  any  wise  preju- 
diced thereby,  and  such  requirements  as  to  the  manner  or 
time  of  drawing  jurors  have  always  been  held  directory  in 
the  absence  of  proof  of  bad  faith  or  corruption  on  the  part 
of  the  officers  charged  with  that  duty.  State  v.  Stanton,  118 
N.  C,  1182;  State  v.  Fertilizer  Co.,  Ill  N.  C,  658;  State  v. 
Wikox,  104  N.  C,  847;  State  v.  Hensley,  94  N.  C,  1021; 
State  V.  Griffice,  74  N.  C,  316;  State  v.  Haywood,  73  N.  C,  437. 

The  prisoner  filed  an  affidavit  for  removal.  The  Court 
refused  to  remove  and  the  prisoner  excepted.  The  Superior 
Court  of  the  Countv  in  which  the  offence  was  committed 
had  the  sole  jurisdiction  to  try  the  offence  unless  the  cause 
is  removed  therefrom,  and  the  authority  to  order  such 
removal  is  granted  and  restricted  by  The  Code,  Sections 
196,  197.  Section  19()  provides  that,  in  all  civil  and 
criminal  actions  upon  affidavits  on  behalf  of  either  party 
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that  justice  cannot  be  obtained  in  the  County  in  which  the 
action  is  pending,  "the  Judge  shall  be  authorized  to  order 
a  copy  of  the  record  of  said  action  to  be  removed  to  some 
adjacent  County  for  trial,  if  he  shall  be  satisfied  that  a  fair 
trial  cannot  be  had  in  said  County."  Section  197  says  that 
it  shall  be  competent  for  the  other  side  to  offer  counter 
affidavits  and  **the  Judge  shall  not  order  the  removal  of 
any  such  action  unless  he  shall  be  satisfied^  after  thorough 
examination  of  the  evidence  as  aforesaid,  that  the  ends  of 
justice  demand  it."  It  does  not  appear  whether  the  State 
ofiered  anv  counter  affidavits.  The  Solicitor  mav  not  have 
deemed  it  necessary.  In  a  matter  of  this  kind  the  prisoner 
naturally  states  his  ground  for  removal  in  as  strong  a  light 
as  possible,  but  the  Judge  is  not  bound  by  the  recitals  in  his 
affidavits,  though  no  counter  affidavit  is  filed,  but  is  to 
make  *Hhorough  examination  of  evidence."  We  do  not 
know  whether  he  heard  oral  testimony  or  what  knowledge 
he  had  that  prevented  him  from  believing  the  averment 
that  a  fair  trial  could  not  be  had  in  that  Countv.  He  knew 
the  truth  as  to  the  surroundings  and  circumstances  far 
better  than  it  can  be  known  by  us  from  an  ex  parte  affidavit, 
and  the  Statute  forbade  liim  to  remove  unless  ^^he  was  satis- 
fied that  the  ends  of  justice  recjuired  it."  As  he  was  not, 
there  is  no  authority  given  to  the  appellate  C-ourt  to  hold 
that  he  was.  It  has  always  been  held  that  the  granting  or 
refusing  to  grant  an  order  of  removal  is  a  discretion  which 
the  law  making  power  has  vested  in  the  trial  Judge  and 
that  his  action  is  not  reviewable.  State  v.  Ilall^  73  N.  C, 
134;  State  v.  Hill,  72  N.  C,  345;  State  v.  Hlldreth,  31  N.  C, 
429;  State  v.  Dnncaiij  28  N.  C,  98.  These  were  the  uniform 
decisions  even  under  the  former  Statute  which  was  **that 
the  Judge  may  decide  upon  such  facts  whether  the  belief  is 
well  grounded."  Since  then  the  present  Statute,  Code, 
Sections  196,  197  (Acts  1879,  Chapter  45)  has  made  the 
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discretion  reposed  in  the  trial  Judge  still  more  explicit  by 
forbidding  him  to  remove  "unless  he  shall  be  satisfied"  that 
the  ends  of  justice  demand  it.  Under  the  former  less  ex- 
plicit Statute  it  was  said,  obiter^  in  State  v.  Hall,  supra,  that  if 
the  presiding  Judge  should  refuse  on  account  of  a  sup|)osed 
want  of  power  it  might  be  reviewable,  and  possibly  there 
might  be  other  instances.  The  present  Statute  is  so  clear 
that  no  Judge  could  doubt  his  power,  and  it  would  l>e  hard 
to  imagine  a  case  in  which  the  Judge  could  be  reviewed  for 
refusal  to  remove  under  a  Statute  which  only  confers 
authority  to  remove  if  he  is  satisfied  that  tlie  ends  of  justice 
require  the  removal  and  further  forbids  him  to  remove 
unless  he  is  so  satisfied.  As  Rufiin,  C.  J.,  says  in  State  v. 
HiUhcth,  supra,  **the  presiding  Judge  must  dispose  of  such 
applications  (for  removals  and  continuances)  in  his  distTe- 
tion  and,  as  in  other  cases  of  discretion,  his  decision  cannot 
be  reviewed  here  l)ut  is  final."  And  Bynum,  J.,  in  State  v. 
Hill,  supra,  says,  *4t  will  be  observed  that  the  Statute  do€*s 
not  impose  a  duty  but  confersa  discretion,  and,  therefore,  it 
is  always  competent  for  the  Court  to  refuse  to  remove." 
Since  then,  as  already  pointed  out,  the  Statute  has  restricted 
the  discretion  by  forbidding  removals  unless  the  trial  Judge 
is  satisfied  he  ought  to  remove.  **The  temptation  to  peijury 
in  such  cases  is  so  great,"  as  Rufiin,  C.  J.,  says,  supra,  that 
the  Legislature  has  thought  proper  to  thus  further  discour- 
age such  motions.  In  England,  to  this  day,  no  api>eal  has 
ever  been  allowed  in  criminal  cases.  With  us,  refusals  to 
set  aside  a  verdict  as  against  the  weight  of  evidence,  or  to 
continue  or  remove  a  cause,  and  many  other  matt-ers,  have 
never  been  reviewable.  It  was  in  the  power  of  the  legis- 
lature to  commit  this  matter  of  passing  upon  affidavit's  to 
remove  absolutely  to  the  wisdom  and  integrity  of  the  trial 
Judge  as  best  fitted  to  ascertain  the  truth  of  the  matters 
alleged,  and  it  has  clearly  done  so.     This  is  not  the  case  of 
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a  motion  to  remove  for  wrong  venue  wliich  is  a  matter  of 
law  and  reviewable.  Wood  v.  Morgan,  118  N.  C,  749. 
Here,  tlie  vciiuc  is  riglit  and  the  application  is  to  change 
therefrom  to  another  Countv.  It  is  trne  the  affidavit  makes 
some  strong  averments,  as  might  be  expected,  bnt  they  did 
not  satisfy  the  learned  and  just  Judge  who  presided  at  the 
trial,  and  unless  thev  did  he  was  forbidden  to  remove  the 
cause.  It  does  not  appear  that  counter  affidavits  were  not 
filed,  but  if  they  were  not  the  Court  is  j)resume(l  to  have 
**thoroughly  examined"  into  the  facts  as  retpiired  by  Statute. 
The  allegation  that  newsi)apers  had  discussed  and  denounced 
burglaries,  and  that  one  newsj>aper  had  published  that  the 
prisoner  was  charged  with  this  offence,  was  not  a  very 
serious  matter.  The  cause  could  not  be  moved  into  a 
County  in  which  the  same  or  similar  newspai)ers  had  not 
largely  circnhited,  nor  where  indignation  would  not  be  felt 
against  the  i>erj)etration  of  an  aggravated  burglary.  The 
impression  once  entertained  of  the  dangerous  effect  uj)on  a 
juror's  mind  of  having  read  newspaper  versions  of  an  offence 
and  comments  thereon  has  long  since  worn  out  and  the 
most  intelligent  men  in  a  community,  the  newsi)aj)er  readers, 
have  long  ceased  to  be  held  discjualified,  on  that  account,  as 
jurors.  There  is  no  reason  to  believe  that  the  editors  of  the 
very  i)ai)ers  whi(,*h  denounced  the  brute  who  broke  into  a 
ladv's  bed  room  at  ni«:ht  with  an  axe  to  slav  her,  if  detect- 
ed,  and  who  actually  choked  her,  might  not  have  been 
safely  trusted  to  decide  whether  the  evidence  proved 
beyond  a  reasonable  doubt  that  the  prisoner's  was  the 
hand  which  did  it.  In  the  Count v  of  Cleveland,  with 
some  4,000  voter's,  his  Honor  doubtless  conceived  that 
it  would  not  be  difficult  to  find  twelve  honest  and  un- 
biased men  who  would  give  the  prisoner  as  fair  a  trial  as 
could  be  had  in  any  adjoining  county.     It  does  not  even 
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appear  that  he  exhausted  his  peremptory  cliallenges.  With 
unlimited  challenges  for  cause,  and  twenty  three  challenges 
without  cause,  the  prisoner  doubtless  had  a  fair  jur}'  and  he 
assigns  no  error  in  the  Judge,  either  as  to  the  exclusion  of 
evidence  or  in  the  instructions  other  than  the  utterly  un- 
tenable  exception  that  the  Court  would  not  admit  evidence 
that  other  houses  had  been  burglarized  about  the  same  time. 
It  would  not  have  been  competent,  even,  to  have  shown  that 
another  had  been  convicted  of  the  very  offence  with  which 
the  prisoner  was  charged.  State  v.  Dvvrrly,  .88  N.  C,  632. 
The  other  exception  that  the  s})ecial  venire yf^^  summoned 
hy  the  Sheriff  as  prescribed  by  Tlie  Code,  Section  1 738,  and 
not  drawn  out  of  the  box,  is  etpially  untenable.  The  Stat- 
ute (Co(^,  Section  1739),  makes  the  latter  mode  purely  dis- 
cretionary. Stdte  V.  IStftnton,  supra;  State  v.  Brogden,  111 
N.  C,    056. 

No  error. 


STATE  V.  C.  A.  THAYLOR. 

Indictment  for  Forgery — Evidence  of  Character  of  Defendant. 

Where,  in  the  trial  of  a  criminal  action,  the  defendant  testifies  in  his  own 
behalf  and  introduces  no  evidence  as  to  his  general  character,  but 
the  State  introduces  evidence  to  show  that  such  character  is  bad; 
JMd,  that  such  (tvidence  by  the  State  can  be  considered  only  as 
aflfecting  the  credibility  of  the  defendunt  as  a  witness  and  not  as  a 
circumstance  in  determining  the  question  of  his  guilt  or  innocence 

Indictment  for  forgery  of  a  promissory  note,  tried  l>efore 
Hoke,  J.,  and  a  jury  at  Fall  Term,  1897,  of  I'nion  Superior 
Court.  The  defendant  was  convicted  and  appealed,  assign- 
ing as  error  the  refusal  of  his  prayer  for  instruction  that 
evidence  as  to  his  character  could  not  be  allowed  to  affect 
the  question  of  his  guilt  or  innocence  but  only  his  credibil- 
ity as  a  witness,  he  having  testified  in  his  own  behalf. 
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Mr.  Zeb  V.   ]Vahe)%  Affomey  General,  for  the  State. 
Me^»rs.  Jones  &   Tillett  and  Osborne,   Maxwelt  &  Keerans, 
for  defendant  (appellant). 

MoNT(iOM  ERY,  J. :  The  defendant,  Mc(  Jee,  who  had  entered 
a  plea  of  guiltj^  to  the  indictment  charging  him  and  the 
other  defendant,  Traylor,  with  the  forgery  of  a  promissory 
note,  on  his  examination  as  a  witness  for  the  State,  testified 
that  he  and  Traylor  committed  the  forgery  and  that  they 
also,  at  and  about  tlie  same  time,  obtained  monev  from 
various  persons  by  nieans  of  false  i)retences.  There  was 
other  evidence  tending  to  show  that  at  the  time  the  note 
was  forged,  and  before,  the  defendants  were  engaged  "in  an 
illegal  combination  to  cheat  {)arties  by  sale  of  a  patent  right 
and  by  taking  notes  absolute  in  form  but  to  which  there 
was  attached  a  collateral  condition,  and  putting  the  notes 
into  the  luinds  of  imiocent  purchasers  before  due."  Trajdor 
w^as  introduced  as  a  witness  in  his  own  behalf  and  testified 
that  he  knew  nothing  of  any  design  on  Mc(Tee^s  part  to 
cheat  any  one,  and  thought  Mcdee  had  a  right  to  sell  the 
patent;  that  he  knew  nothing  about  the  forgery  at  tlie  time 
it  was  committed,  nor  had  he  ever  heard  of  it  until  he  was 
arrested  upon  the  charge  of  having  conunitted  it.  Pie  intro- 
duced no  evidence  as  to  his  character.  The  State,  however, 
in  reply  introduced  evidence  going  to  show  that  the  general 
character  of  the  defendant,  Traylor,  was  bad.  The  counsel 
of  defendant  reciuested  his  Honor  to  charge  the  jury  that 
the  evidence  as  to  the  defendant's  character  should  onlv 
affect  his  cnKlibility  as  a  witness,  and  should  not  be  consid- 
ered in  any  other  light.  The  Court  refused  to  give  the  in- 
struction but,  instead,  charged  the  jury  that  the  evidence  of 
the  defendant's  bad  character  ottered  by  the  State  could 
properly  be  considered  by  them  as  a  circumstance  in  deter- 
mining the  (|uestion  of  the  guilt  or  innocence  of  the  defend- 
ant Traylor  upon  the  charge  set  forth  in  the  bill  of  indict- 
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ment.  The  Act  of  1881,  Chapter  110  {Code,  Section  1353) 
gave  to  defeiulants  the  right  and  privilege  in  all  criminal 
indictments,  complaints  and  other  proceedings,  at  their  own 
request  but  not  otherwise,  to  be  competent  witnesses.  Before 
tlie  passage  of  that  Act,  the  State  could  not  impeach  the 
character  of  a  defendant  unless  the  defendant  himsc^'lf  opened 
the  way  l)v  offering  through  the  testimony  of  witnesses 
evidence  of  his  general  character.  Hastlie  rule  been  altered 
since  the  Act  of  1881?  If  a  defendant  introduces  himself  as 
a  witness  ho  can  be  impeached  as  any  other  witness  can  be, 
no  doubt.  But  can  the  evidence  of  his  general  bad  char- 
acter bo  allowed  to  atlect  him  as  a  defendant?  Can  it  attect 
him  except  as  to  his  credibility  as  a  witness? 

Tlio  first  case  in  which  the  Statute  of  1881,  wa.s  discussed 
is  that  i)i\Sf(((r  v.  Efler,  8o  N.  C.,  r)85.  There,  the  defendant 
was  examined  in  liis  own  behalf  and  the  Stiite,  for  the  pur- 
pose of  discrediting  him  as  a  witness  and  for  no  other  pur- 
pose, offered  testimony  of  his  general  bad  character  and  it 
was  admitted  l>v  the  Court  bolow^  for  that  pur[)Ose  alone. 
The  Court  said:  "In  declaring  him  to  be  'a  comi)etent  wit- 
ness' we  understand  the  Statute  to  mean  that  he  shall 
occupy  the  same  position  with  any  other  witness,  be  under 
obligation  to  tell  the  truth,  entitled  to  the  same  })rivileges, 
receive  the  same  j>rotection,  and  equally  liable  to  be  im- 
peached or  discredited.  ....  But  by  avail- 
ing himself  of  tlie  Statute  he  assumes  the  position  of  a  wit- 
}iess  and  subjects  himself  to  all  the  disadvantages  of  that 
position,  and  his  credibility  is  to  Ix?  weighed  and  tested  as 
that  of  any  other  witness.'' 

In  iState  v.  ThotiniSj  98  N.  C.,  559,  Chief  Justice  Smith,  in 
delivering  the  o])inion  of  the  (Vmrt,  after  reciting  the  law  as 
declared  in  -iSffife  v.  Eflcr,  supra,  and  commenting  upon  the 
])Osition  which  a  defendant  occuj)ies  who  takes  the  stand  as 
a  witness  for  himself,  siiid:  "This  result,s  from  the  necessity 
of  ascertaining  the  value  and  weight  to  be  given  to  his  t<?3ti- 
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mony  by  the  jury;  and  it  is  certainly  a  material  inquiry 
whether  the  witness  is  entitled  to  credit  and  deserving  their 
confidence  in  the  truthfulness  of  his  statements/' 

The  decisions  in  these  cases  are  not  an  express  adjudica- 
tion ui)on  the  question  raised  in  this  case,  but  we  tliinkthey 
impliedly  decide  the  (question.  We  are  of  opinion  that  his 
Honor  ought  to  have  given  the  charge  as  recjuested  and  that 
there  was  error  in  liis  refusal  to  do  so. 

New  trial. 


STATE   V.   J.    P.    MONROE. 


Assault  ami  Battery — Drugrjist — Crotou    Oil — Improper  Ad- 
ministration of  Drugs. 

1.  Where  a  druggist,  at  the  req  uest  of  a  customer,  dropped  crotou  oil  on  a 

piece  of  candy  which  the  purchaser  gave  to  another  person,  and  the 
latter  ate  the  candy  so  drugged,  to  his  serious  inconvenience  and 
injury,  and  the  druggist  knew,  or  had  reason  to  believe  that  the 
dose  was  intended  for  such  person,  or  some  one  els(\  as  a  trick  and 
not  for  medicinal  purposes;  Htbi,  that  the  druggist  was  guilty  of 
assault  and  battery. 

2.  In  such  case,  it  was  not  necessary,  to  constitute  the  offence,  that  the 

dose  should  be  a  poisonous  or  deadly  one,  but  only  that  it  sliould  be 
an  unusual  dose  likely  to  produce  serious  results. 

Indictment  for  assault  and  battery,  tried  at  August  Tenn, 
1897,  of  I'nion  Superior  Court,  before  Hoke,  J.,  and  a  jury. 
The  defendant  was  convicted  and  api)ealed.  The  facts  suf- 
ficiently appear  in  the  opinion. 

Mr.  Zeh  V.  Walser,  Attorney  General,  and  Messi's.  Adams  & 
Jero)ue  for  the  State. 

Messrs.  E.  Y.  Webb  and  Covington  &  Redwine  for  defend- 
ant (appellant.) 

Faircloth,  C.  J.:  Will  Horn  administered  to  Ernest 
Barrett,   a  dose  of  croton  oil  and  the  oil  had  an  injurious 
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effect  on  Barrett.  Defendant  admits  he  sold  the  oil  to  Horn 
and  at  his  request  dropped  it  into  a  piece  of  candy,  but  says 
he  did  not  know  that  these  ])arties  were  playing  })ractical 
jokes  on  each  other  and  did  not  know  for  what  purjKise 
Horn  wanted  the  oil.  Another  witness  testified  that  de- 
fendant said  that  Horn  said  he  wanted  the  oil  "for  a  fellow." 
Defendant  denied  skiving  this.  Another  witness  testified  to 
the  quinine  episode  and  to  Barrett's  and  Horn's  tricks  with 
each  other.  Defendant  testified  that  he  knew  that,  a  day 
or  two  before,  Horn  had  given  Barrett  a  dose  of  (|uinine  as 
a  joke,  in  lemonade.  There  were  other  witnesses  on  these 
matters. 

Defendant  is  indicted  for  an  assault  on  Barrett.  If  guilty, 
he  must  be  so  as  a  j)rincipal,  not  as  an  accessoiy.  His  guilt, 
then,  depends  upon  whether  he  knew  or  had  reason  to  be- 
lieve that  the  dose  was  intended  for  Barrett  or  some  other 
person,  a.s  a  trick,  and  not  for  medicinal  purposes. 

The  whole  evidence  was  submitted  to  the  jury  who  ren- 
dered a  verdict  of  guilty.  His  Honor  instructed  the  jurj^ 
that  when  the  defendant  sold  the  oil,  if  he  **knew  or  had 
rea.son  to  believe,  and  did  believe,  that  it  was  intended  for 
Barrett  or  some  other  person  by  way  of  a  trick  or  joke,  and 
not  for  a  medicinal  purpose,  the  <lefendant  would  l)e  guilty 
of  assault  and  batterv.'^ 

He  also  charged  that  it  was  not  necessary  that  it  should 
be  a  poisonous  or  deadly  dose;  that  it  was  sufficient  if  it 
was  an  unusual  dose,  likely  to  i)roduce  serious  injury.  To 
this  instruction  we  see  no  objection,  and  we  think  it  covers 
the  substance  of  the  defendant's  prayers  i)roper  to  go  to  the 
jury.  There  was  no  exception  to  the  evidence.  For  duties 
of  druggists,  see  C(nl(\  Section  3143-5. 

Affirmed, 
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STATE  V.    W.    R.    EDMONDS. 
Indictment  for  Removing  Division  Fence — State  Law, 

Since  Chapter  219.  Acts  of  1885,  makes  it  unlawful  for  any  live  stock  to 
run  at  large  in  Buncombe  county,  and  provides  for  a  stock  law  re- 
quiring the  erection  of  an  outside  fence  around  the  county  by 
the  Board  of  Commissioners,  it  is  no  offence  for  a  land  owner 
of  that  county  to  remove  his  part  of  a  division  fence  between  his 
lands  and  his  neighbor's,  without  regard  to  his  intention  to  culti- 
vate or  make  a  pasture  of  his  own  land. 

Indictment  under  Section  2802  of  The  Code,  for  remov- 
ing a  division  fence  without  notice,  &c.,  tried  before  Ewart, 
J.,  and  a  jury  at  January  Term,  1897,  of  the  Criminal 
Court  of  Buncombe  county.  The  defendant  was  convicted 
and  appealed. 

Mr.  Zeh  K   \ValHn\  Attonwy  (rrneml,  for  the  State. 
Mr.  Alfred  S.  Bfirnard,  for  defendant  (aj)peHant). 

Faircloth,  (■.  J.:  This  indictment  is  for  removing  a 
division  fence  between  tbe  defendant  and  the  prosecuting 
witness,  which  had  existed  for  several  years,  and  was  alleged 
to  have  been  removed  without  notice  to  the  owner  of  the 
other  half  of  the  fence,  contrary  to  tlie  provisions  of  The 
Code,  Section  2802.  The  case  was  tried,  exceptions  to  the 
charge  made,  and  the  jury  rendered  a  verdict  of  guilty.  We 
take  a  view  of  this  case  which  relieves  us  from  considering 
any  of  the  exceptions,  motions  or  alleged  defects  in  the  bill 
of  indictment.  The  Act  of  1885,  Chapter  219,  declares  it 
to  be  unlawful  for  any  live  stock  to  run  at  large  in  Bun- 
combe county  and  forbids  any  person  to  j)ermit  any  of  his 
live  stock  to  enter  upon  the  lands  of  another  without  leave 
from  the  owner.  The  Act  fully  provides  the  machinery  for 
establishing  in  said  county  what  is  known  as  a  *'st()ck  law'* 
requiring  an  outside  fence  to  be  erected  around  the  county 
by  the  Board  of  County  Commissioners.     Tnder  this  Act 
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defendant  certainly  could  dispense  with  his  outside  fence, 
and  we  see  no  advantage  to  either  party  to  keep  up  a 
division  fence  as  required  by  Chapter  20  of  The  Code.  This 
being  so,  the  defendant  committed  no  offence  in  pulling 
down  and  removing  his  part  of  the  fence,  without  any  re- 
gard to  his  intention  to  cultivate  or  pasture  liis  own  land. 
This  action  must  be  dismissed.     Judgment  reversed. 

Reversed. 


STATE  V.  JOHN   GIBSON. 


Indictment  for  Giving  Aivay  Intoxicating  Liquor  on   Election 

Day — Evidence^  Sufficiency  of — Intent. 

1.  Where,  in  the  trial  of  an  indictment  for  fifiving  away  intoxicating  liquor 
on  an  election  day,  there  was  direct  evidence  that  the  defendant 
gave  whiskey  to  one  R.  within  the  time  and  at  the  place  ascltarged, 
it  was  not  error  to  refuse  an  instruction  that  there  was  not  sufficient 
evidence  to  convict 

*2.   Where,  in  the  trial  of  an  indictment  under  Section  2740  of  77/^  O^df,  for 

giving  away  intoxic.iting  liquor  on  an  election  day,  it  appeared 

that  defendant  casually  found  a  bottle  of  whiskey  and  paased  it  to 

•    another  who  drank  of  it;  Jlffd,  that  such  act  was  a  violation  of  the 

Statute. 

11  It  is  not  necessary,  to  constitute  a  violation  of  Section  2740  of  Tfte  Code, 
that  the  selling  or  giving  away  li(|Uor  on  election  day  shall  be  with 
the  intent  to  influence  ;inv  voter  or  with  any  intent. 

Indictment  under  Section  2740  of  The  Code,  tried  before 
Ewart,  J.,  at  July  Term,  1897,  of  the  Criminal  Circuit  Court 
of  Bi'NcoMBK  county. 

Mr.  Zeh    V.   Wahev,  Attorney  General,  for  the  Stat«. 
No  counsel,  contra. 

Clark,  J.:  The  defendant  is  indicted  under  The  Code, 
Section  2740,  for  giving  away  intoxicating  liquor  within  five 
miles  of  a  polling  place  at  a  time  within  twelve  hours  next 
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preceding  and  succeeding  a  municipal  election.  The  in- 
dictment is  in  due  form  and  avoids  the  objections  which 
were  sustained  in  State  v.  Stamey,  71  N.  C,  202.  There 
was  direct  evidence  that  the  defendant  gave  some  whiskey 
to  one  Roney,  and  within  the  time  and  place  as  charged. 
The  ('ourt  therefore  properly  refused  the  prayer  to  instruct 
the  jury  that  the  evidence  was  not  sufficient  to  convict. 
The  defendant  testified  that  he  /ound  the  bottle  of  whiskey; 
that  he  had  not  put  it  there,  nor  knew  who  did,  but.  drank 
some  of  it;  that  he  refused  to  give  any  of  it  to  Roney,  but 
told  him  he  could  get  it  the  same  way  he  did.  The  Court 
charged  the  jury  that  *^if  they  believed  defendant's  state- 
ment he  would  not  be  guilty.  But  that  if  they  found  as  a 
fact  from  the  evidence  that  Gibson  put  the  licjuor  there,  or 
knew  of  its  being  there,  and  gave  any  of  the  liquor  to  the 
witness,  Roney,  he  would  be  guilty;  or,  if  they  found  as  a 
fact  that  (iibson  found  the  li(iuor  there,  and  if  he  passed  the 
bottle  ccmtaining  liquor  to  the  witness  Roney,  and  Roney 
drank  it,  he  would  be  guilty. ''  To  this,  the  defendant  ex- 
cepted, but  we  find  no  error  that  he  can  oomplain  of  State 
V.  McMhni^  83  N.  C,  608.  It  is  immaterial  how  the  defend- 
ant accjuired  possession  of  the  litjuor,  whether  by  previous 
arrangement  or  by  chance  finding  it.  The  material  point 
is  whether  lie  gave  it  away  to  Roney  within  the  time  and 
limits  specified  in  the  indictment,  and  that  was  properly 
left  to  the  jury.  The  Statute  does  not  recjuire  that  the  sell- 
ing or  giving  away  li([Uor  shall  be  with  intent  to  influence 
any  voter,  or  with  any  intent. 

No  error. 
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STATE    V.  JAMES  R ABY. 

Iiidictfiierd  for  Fornicntvm  and  Adnlferij — Evideacfy    Compe- 
inicy  of —  WiinPHSen — Divorced  Husband. 

1.  In  the  trial  of  an  indictment  for  fornication  and  adultery  evidence  of 

facts  transpiring  after  the  finding  of  the  bill  of  indictment  and  tend- 
ing to  show  the  guilt  of  the  defendants,  is  admissible. 

2.  Where,  in  the  trial  of  an  indictment  for  fornication  and  adultery,  a 

witness  testified  that  defendants  lived  together  about  three  month* 
before  they  were  married  and  had  prior  to  that  time,  moved  to  a 
distant  place  and  had  returned;  Hflr/,  that  the  evidence  was  sufficient 
to  be  submitted  to  the  jury  as  to  the  guilt  of  the  defendants. 

3.  In  the  trial  of  an  indictment  for  fornication  and  adultery  testimony  that 

the  defendants  were  seen  working  "together  in  a  field,  although 
slight  evidence  of  their  guilt,  was  competent  as  tending  to  show, 
with  other  circumstantial  evidence,  that  the  defendants  were  living 
together  in  fornication  and  adultery. 

4.  Under  Section  58^,  of   7'///^   r/></<',  a  divorced  husband  is  incompetent  t<) 

testify  against  the  divorced  wife  in  the  trial  of  an  indictment  against 
her  for  fornication  and  adultery  which  occurred  prior  to  the  divon-e. 

Indictment  for  fornicutioii  and  udulterv,  tried  before 
Norwood,  ./.,  and  a  jury  at  Fall  Term,  1897,  of  Macon 
Superior  ('ourt.  The  defendants  were  convicted  and  ap- 
pealed, assigning  as  error  the  grounds  referred  to  in  the 
opinion  of  the  Court. 

Mr.  Zrh  V.   H?/fen\  Atinriu'H  (ieneral,  for  the  State. 
Mr.  J.  F.  Rny,  for  defendant  (appellant). 

FcRCHEs,  J.:  The  defendants,  James  Kaby  and  Ruena 
Shields,  were  indicted  for  the  crime  of  fornication  and  adul- 
tery. Tlie  defendant,  Ruena,  had  been  married  to  one 
Mark  Shields,  but  they  were  divorced  at  Spring  Term,  1896, 
of  Macon  Superior  Court.  The  defendants  were  found  guilty 
and,  after  judgment,  appealed,  assigning  three  grounds  of 
error  as  follows: 

1.  That  the  Court  admitted  evidence,  tending  to  show 
the  guilt  of  defendants,  of  facts  tliat  transpired  since  the 
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finding  of  the  bill  of  indictment.  There  was  no  error  in 
allowing  this  evidence.  State  v.  Stubhs,  108  N.  C,  774; 
Stat^.  V.  Gned,  100  N.  C,  410;  State  v.  Whedcr,  104 
N.  C,  893. 

2.  Another  exception  is  that  the  Court  refused  a  prayer 
of  defendants,  requesting  the  Court  to  charge  that  there  was 
no  evidence  to  go  to  the  jury  upon  which  they  could  find  a 
verdict  of  guilty.  This  prayer  was  properly  refused,  as 
there  was  evidence  sufficient  to  carry  the  case  to  the  jury. 

3.  The  third  is  as  to  the  evidence  of  Mark  Shields,  the 
former  husband  of  the  defendant  Ruena.  He  testified  that 
about  three  years  ago  he  *'saw  the  defendants  chopping  in 
rye,  together,  in  a  lield."  This  is  but  slight  evidence  of  the 
guilt  of  defendants.  But  the  whole  case  is  one  of  circum- 
stantial evidence,  and  it  cannot  be  seen  but  what  this  cir- 
cumstance contributed  to  the  finding  a  verdict  of  guilty. 

It  becomes  necessarv  therefore.to  see  whether  this  evidence 
was  comi)etent  or  not.  It  is  not  claimed  that  it  is  compe- 
tent under  Section  589  or  590  of  The  Code. 

This  Section  (588)  applies  to  the  c(mipetency  or  incom- 
petencv  of  husband  and  wife,  and  it  is  seen  bv  examination 
of  this  Section  of  Tlie  ('ode,  tliat  this  evidence  would  have 
been  incompetent,  if  Mark  Shields  had  continued  to  be  the 
husband  of  the  defendant  Ruena. 

This  Section  of  Tlie  Code  has  not  changed  the  rule  as  be- 
tween husband  and  wife  from  what  it  was  before  its  enact- 
ment as  to  any  evidence  offered  for  the  purpose  of  establish- 
ing adultery  in  either  party.  This  rule  of  evidence  is 
grounded  on  public  i)olicy  and  not  on  (questions  of  interest, 
and,  for  this  reason.  Sections  589  and  590  do  not  aj)ply.  As 
the  rule  has  not  been  changed  by  588  nor  by  589  nor  by 
590  of  The  Code,  we  onlv  have  to  look  to  decided  crises  to 
see  what  construction  was  placed  upon  the  competency  of  a 
divorced  party,  before  these  enactments.  And  we  find  that 
a  divorced  party  was  incompetent  to  testify  to  any  act  show- 
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ing  or  tending  to  establish  adulteiy  of  the  other  party 
which  occurred  during  the  time  of  their  marriage.  State  v, 
Jolly,  20  N.  C,  no. 

The  law  thus  draws  tlie  line  of  incompetency  and  covers 
this  period  of  their  lives  with  the  mantle  of  protectioii.  For 
the  error  in  admitting  this  incompetent  testimony,  which 
may  have  influenced  the  verdict  of  the  jury,  there  must  be 
a  new  trial. 

New  trial. 


STATE  V.  MITCHELL  BYRD. 

Indidmetit  for  Murder — Self-Defence — Eeiden^e — Listrmiifms 
— Mitigation — Burden  of  Proof — Violent  Character  of  De- 
ceased— Th  reats. 

1.  Where,  in  the  trial  of  an  indict  iient  for  murder,  there  is  an  entire  absence, 

even  of  a  scintilla,  of  evidence  of  self  defence,  it  is  not  error  to  in- 
struct the  jury  that  ihere  was  no  evidence  tending  to  show  tliat  the 
killing  was  done  in  self  defence. 

2.  Where,  in  the  trial  of  an  indictment  for  murder,  the  wilful  killing  has 

bi'cn  admitted  or  proved  beyond  a  reasonable  doubt,  the  burden 
rests  upon  the  prisoner  of  showing  such  facts  as  he  relies  upon  ia 
mitigation  or  ex(;use.  and  for  such  purpose  he  has  the  e(iual  benefit 
of  all  the  evidence  in  the  case  whether  introduced  by  himself  or  by 
the  State;  Imt,  ihough  such  mitigating  facts  be  shown  as  will  reduce 
the  crime  to  manslaughter,  the  burden  is  still  upon  him  to  show  such 
further  f  cts  as  will  excuse  the  homicide  before  he  can  be  entitled  to 
an  ac<]uittal. 

8.  In  the  trial  of  one  charged  with  murder,  facts  offered  by  the  accused  in 
mitigation  or  excuse  need  not  be  proved  beyond  a  reasonable  doubt 
but  only  to  the  satisfaction  of  the  jury. 

4  Wheie.  in  the  trial  of  one  charged  with  murder,  the  wilful  killing  is 
admitted  or  proved  and  there  is  no- evidence  of  self-defence,  testi- 
mony as  to  the  violent  and  dangerous  character  of  the  deceased  and 
of  his  threats  against  the  accused  is  not  admissible. 

5.  On  the  trial  of  one  charged  with  murder,  evidence  of  threats  by  the 
deceased  against  the  accused  and  of  the  vi  lent  character  of  the 
deceased  is  not  admissible  to  show  self-defence  unless  such  charHCter 
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was  known  and  such  threa's  comniiinicated  to  the  accused,  except 
in  cases  where  the  evidence  of  the  killing  is  entirely  circumstantial. 

Indictment  for  murder  tried  before  Adams^  J.,  and  a  jury 
at  May  Term,  1S97,  of  Mitchell  Superior  Court.  Tlte  de- 
fendant was  convicted  of  manslaughter  and  appealed. 

Mr.  Zeh  V.  Wahcr^  Atforney  (icneral,  and  Mesifrs.  tS.  J. 
Ervin  and   IT.  C.  XewlamI  for  the  State. 

Mr.  E.  J.  J^iRticf ,  for  defendant  (appellant). 

DouciLAs,  J.:  This  is  an  indictment  for  murder  resulting 
in  a  conviction  for  manslaughter.  There  were  several  ex- 
ceptions to  the  exclusion  of  testimony  tending  to  show  the 
violent  and  dangerous  character  of  the  deceased  and  threats 
made  by  him  against  the  jKrisoner,  which  were  connnuni- 
cated  to  the  }>risoner.  The  prisoner  also  excepted  to  the 
charge  of  the  Court  that  there  was  no  testimony  tending  to 
show  that  the  killing  was  done  in  self-defence,  l^pon  the 
correctness  of  this  charge  depends  the  validity  of  the  exce})- 
tions  to  the  exclusion  of  evidence.  After  a  careful  exami- 
nation of  the  testimonv,  we  are  unable  to  find  anv  evidence, 
even  a  scintilla,  tending  to  show  self-defence.  If  there  were 
any  such  evidence,  its  weight  wouhl  be  for  the  juiy  and  not 
for  the  Court  to  determine;  but,  in  its  entire  absence,  it  was 
proper  for  the  Court  to  instruct  the  jury  that  there  was  no 
such  evidence. 

The  killing  of  the  deceased  by  the  i)risoner  with  a  pistol, 
which  \^  per  se  a  deadly  weapon,  was  directly  proved  by  two 
witnesses  and  admitted  by  the  prisoner.  Such  being  the 
case,  the  burden  rested  uj)on  the  prisoner  of  showing  such 
facts  as  he  relied  on  in  mitigation  or  excuse,  and  for  tins 
purpose  he  would  have  equal  benefit  of  all  the  evidence  in 
the  case,  whether  introduced  by  himself  or  by  the  State. 
In  the  absence  of  anv  such  evidence  he  would  be  deemed 
guilty  of  murder.  Mitigating  circumstances  might  reduce 
the  crime  to  manslaughter,  but  even  the  burden  would  still 


n 


686  IN  THE  SUPREME  COURT.  [121 


Statk  r.  Byrd. 


remain  upon  the  prisoner  of  showing  such  further  facts  as 
would  excuse  the  homicide  before  he  would  be  entitled  to 
an  acciuittal.  State  v.  Willis^  63  N.  C,  26;  State  v.  Ellick, 
60  N.  C,  r)C)\  State  v.  Johnson,  48  N.  C,  266;  State  v.  Hay- 
wood, 61  N.  C,  376;  State  v.  Smith,  77  N.  C,  488;  State  v. 
Brittain,  89  N.  C,  481:  State  v.  Thomas,  98  N.  C,  599;  State 
V.  /?oW/^s,  113  N.  (\,  722;  ^SYr//^  v.  Horn,  116  N.  C,  1037. 
The  leading  case  of  Commonwealth  v.  Vork,  9  Mete,  93,  has 
a  full  discussion  on  the  subject.  But  in  all  cases  the  wilful 
killing  must  be  proved  beyond  a  reasonable  doubt,  as  up  to 
this  point  the  prisoner  is  always  presumed  to  be  innocent. 
Fact«  offered  by  the  prisoner  in  excuse  or  mitigation  need 
not  be  proved  beyond  a  reasonable  doubt,  but  only  to  the 
satisfaction  of  the  jury. 

As  the  killing  was  admitted,  and  there  was  no  evidence 
of  seli-defence,  we  think  the  testimonv  as  to  the  violent  and 
dangerous  character  of  the  deceased  and  his  threats  against 
the  i)ris()ner,  whether  communicated  or  not,  was  pro|)erly 
ex-cluded.  Threats,  even  when  made  bv  a  man  of  known 
violence  of  character,  do  not  of  themselves  excuse  or  miti- 
gate homicide,  nor  are  they  per  se  evidence  of  self-defence. 
The  burden  of  the  plea  se  defendendo  being  upon  the  pris- 
oner, where  there  is  no  evidence  the  Court  can  so  instruct 
the  jury.  Where  there  is  evidence  tending  to  show  self- 
defence,  such  threat.s  are  admissible  as  tending  to  show  the 
reasonable  apprehension  of  immediately  impending  danger 
on  the  part  of  the  prisoner,  lender  such  circumstances  the 
violent  and  dangerous  character  of  the  deceased  can  also  be 
shown  for  the  same  purjMXse.  One  has  the  right  to  take  the 
life  of  another  if  necessary  to  protect  himself  from  death  or 
great  bodily  harm,  and  the  reasonal)le  appreliension,  which 
is  a  (juestion  for  the  jury  when  there  is  any  evidence  tending 
to  prove  it,  is  the  legal  test  of  the  necessity.  The  fact  that  a 
weapon  apparently  deadly  was  really  incapable  of  harm, 
such  as  an  unloaded   pistol,  if  unknown   to  the  prisoner, 
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would  not  make  him  guilty.  Where  such  reasonable  appre- 
hension is  found  to  exist,  the  prisoner  is  pot  required  to  give 
his  assailant  the  full  opportunity  of  killing  him,  as  this 
would  destroy  the  right  of  self-defence  by  rendering  it  either 
unnecessary  or  impossible. 

In  exercising  this  inalienable  right,  well  called  '^the  first 
law  of  nature,*'  the  prisoner  is  necessarily  compelled  instant- 
ly to  measure  the  danger  in  which  he  is  placed  and  the  de- 
gree of  force  required  to  rei)el  the  impending  attack.  This 
he  must  do  from  the  sixe  and  apparent  strength  of  his 
enemy,  whether  he  is  armed  and  in  what  manner,  his  feel- 
ing  towards  the  prisoner,  and  his  character  as  a  fighting 
man.  Here,  his  known  character  and  communicated  tlireats 
are  material.  The  maudlin  imprecations  of  an  idle  braggart 
will  not  produce  the  same  impression  upon  a  reasonable 
man  as  the  cool  and  determined  threats  of  a  man  known  to 
be  of  des[)erate  character  and  habitual  violence  of  action. 
In  titnte  v.  Floyd,  51  N.  C.,  392,  in  which  such  evidence  is 
held  admissible,  occurs  the  celebrated  expression  of  Chief 
Justice  Pearson  that  "One  cannot  be  expected  to  encounter 
a  lion  as  he  would  a  lamb."  BiK,^where  there  appears  no 
element  of  self-defence,  and  c()nse(iuently  no  ground  for  im- 
mediate apprehension,  these  principles  have  no  application. 
Therefore,  testimony  as  to  previous  threats  or  violence  of 
character  would  be  neither  material  nor  admissible. 

From  the  weight  of  authority  we  are  of  the  opinion  that 
such  evidence  is  admissil)le  onlv  in  cases  where  there  is 
other  evidence  tending  to  show  self-defence,  or  where  the 
evidence  of  the  killing  is  entirely  circumstantial  and  its  at- 
tendant circumstances  unknown.  State  v.  Tackett,  8  N.  C\, 
210;  State  v.  TiUij,  25  N.  C,  424;  State  v.  Scott,  20  N.  C, 
409;  State  v.  Barfiehl,  30  N.  C.,  344;  Bottoms  v.  Kent,  48 
N.  C,  154;  State  v.  Ilogae,  51  N.  C,  381;  State  v.  Floyd, 
supra;  State  v.  Chavis,  80  N.  V.,  353;  State  x.  McXeill,  92 
N.  C,  812;  State  v.  Hensley,  94  N.  C,  1021. 
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The  rule  as  laid  down  in  Tnrpin\s  Ca.^,  77  N.  C,  473, 
and  fre(]uently  approved,  is  this:  **Evidence  of  the  general 
character  of  the  deceased  as  a  violent  and  dangerous  man  is 
admissible  where  there  is  evidence  tending  to  show  that  the 
killing  may  have  been  done  from  a  princi|)le  of  self-preserva- 
tion and,  also,  where  the  evidence  is  wholly  circumstantial, 
and  the  character  of  the  transaction  is  in  doubt."  We  think 
that  threats  made  by  the  deceased  against  the  prisoner  come 
under  the  same  rule.  If  tlie  threats  are.  not  connnunicated 
to  the  prisoner  and  the  character  of  the  deceased  is  unknown 
to  him,  such  evidence  is  not  admissil)le  when  oi!ere<l  only 
to  show  self-defence  because  facts  of  which  tlie  i)risoner  had 
no  knowledge  could  have  no  effect  upon  his  mind.  Sfafr  v. 
Turpinj  snp7\i;  State  v.  Ifcnxlci/j  nupra;  IStatv  v.  IIoIUhs^  supra. 
But,  where  the  evidence  is  whollv  circumstantial,  testimony 
of  the  violent  character  and  threats  of  tlie  deceased,  even  if 
unknown  to  the  prisoner,  are  admissible  as  tending  to  show 
the  inherent  probabilities  of  the  transaction.  JStatr  v.  Tarkeft, 
SJipra;  State  v.  Jfenslei/,  Hupra.  In  the  latter  case  the  sylla- 
bus appears  to  differ  from  the  ojnnion.  While  this  principle 
ha.«!  been  doubted  in  some  cases,  we  think  it  is  correct  and 
its  adoption  the  only  way  of  reconciling  apparently  conflict- 
ing opinions. 

The  other  exceptions  were  properly  abandoned  by  the 
counsel,  who  have  done  their  full  duty  by  the  })risoner,  as  is 
abundantlv  shown  in  the  Court  below  bv  the  verdict  of 
manslaughter.     Thejudgment  is  afhrmed. 

Affirmed. 
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STATE  V.  FRANK   II.    SHOKT. 
(For  syllabus  see  State  v,  Addingtou,  ante,  page  541.) 

Criminal  action  tried  before  Rnjan,,  ./.,  and  a  jury,  at 
Spring  Term,  1897,  of  Beaufort  Superior  Court,  on  appeal 
from  judgment  of  a  Justice  of  the  Peace.  Upon  a  special 
verdict,  substantially  tliesanie  as  in  State  v.  Addington,  ante, 
his  Honor  entered  a  verdict  of  not  guilty,  and  the  State 
appealed. 

Mr.  Zeh  V.  \Vahei\  Attoruen  (iniei^al,  for  the  State,  (ap- 
pellant). 

Mr,  W.  B.  Rodmauy  for  defendant. 

Faircloth,  C.  J.:  This  case  is  governed  by  State  v.  .4rf- 
dington,  at  this  Term. 


CASES    DISPOSED    OF    WITHOIT    WRITTEN 

OPINIONS. 


No.  53.  H.  C.  Whiteiu'rst  i\  East  Carolina  Land 
AND  Railway  Company;  from  Craven.  Appeal  by  <lefend- 
ant;  dismissed  by  consent  of  appellant. 


No.  138.  J.  C.  Marcom,  xVdministrator  of  W.  H.  Bledsoe, 
V.  P.  T.  Wyatt  et  al;  from  Wake.  Appeal  by  defendant, 
M.  A.  Bledsoe. 

Per  Curiam:     Appeal  dismissed  under  Rule  IG. 


No.  139.     D.  W.  Pope  et  al.  r.  H.  A.  Croats  et  al;  from 
Harnett.     Appeal  by  defendants. 
Per    Curiaw:     New  trial. 
121—87 


690  IN  THE  SUPREME  COURT.  [121 


Cases  Disposed  of  Without  Wkittkn  Opinions. 


No.  200.     G.    Davison   et   al  v.  West    Oxford   Land 
Company;  from  Granville.     Appeal  by  plaintiff. 
Ber    Curiam:     Appeal  dismissed  under  Rule  17. 


No.  209.     State  v.  V,  M.  Collins;  from  Onslow.      Ap- 
peal by  defendant. 

Prr    Cnriavi:     A\i[)eal  dismissed  under  Rules  16  and  30. 


No.  221.     L.  M.  Pollock  v.  Enoch  Wadsworth;   from 
Jones.     Appeal  by  {)laintiff*. 

Per    Curiam:     Appeal  dismissed  under  Rule  30. 


No.  238.     W.  A.  Dunn,  Receiver,  v.  D.  D.  Underwood 

et  al;  from  Samj)son.     Appeal  by  defendants. 
Per    Curiam :     Dismissed. 


No.  239.     T.  E.  Stagg  v.  Einstein  Bros.,  et  al:  from 
Lenoir.     Aj)peal  by  defendants. 

Per  Curiam:     Dismissed  under  Rule  17. 


No.  240.     C.  C.    Parker  et  al  i\  Samuel   Albertson; 
from  Dui)lin.     Appeal  by  plaintiff. 

Per  Curiam:     Dismissed  under  Rule  17. 


No.  259.     E.  A.  Gingery  r.  J.  C.  Smith;  from  Robeson. 
Appeal  by  Plaintiff. 

Per  Curiam:     Dismissed  under  Rule  15. 
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No.  2(59.     Yarborough  Bros.  v.  John  A.  Mills  &  Co., 
from  Moore.     Appeal  by  defendants. 
Per  Oiriani:     Affirmed. 


No.  280,  B.     National  Bank  of   Chambersburg  i\  J. 
T.  Seawell;  from  Moore.     Ai)peal  by  plaintiff'. 
Per  Curiam:     Dismissed  under  Rule  17. 


•No.  280,  C.     T.    L.    McNair  v.  John    Purcp:ll;    from 
Cuml)erland.     Appeal  by  plaintiff". 

Per  Curiam:     A{)peal  dismissed  under  Rule  17. 


No.  280,  1).     J.  B.  Davls  v.   D.  E.  Beard;  from  Cum- 
berland.    Appeal  by  j)laintiff. 

Per  Cnrimn:     Dismissed  under  Rule  17. 


No.  303.     Julius    M.    Surratt    /'.  Mary  C.    Badgett, 
Administratrix;  from  Davidson.     Appeal  by  defendant. 
Per  Curiam:     Judgment  below  affirmed. 


No.  304.     Julius    M.    Surratt   v.  Mary   C.  Badgett, 
Administratrix;  from  Davidson.     Appeal  by  plaintiff: 
Per  Curiam:     Judgment  below  affirmed. 


No.  330.  State  ex  rel.  W.  B.  Wray,  v.  Davis  Sew- 
ing Machine  Company;  from  Rockingham.  Appeal  by 
defendant. 

Per  Curiam:     Judgment  below  reversed. 
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No.  333.  Joseph  Miller,  v.  W.  B.  Ellis,    et  al;  from 
Forsythe.     Appeal  by  defendants. 
Per  Curiam:     New  trial  ordered. 


No.  335.     M.  O.  James,  et  al,  r.  Eugene  S.  Withers, 
et  al;  from  Stokes.     Appeal  by  defendants. 
Per  Curiam:     Judgment  ])elow  affirmed. 


No.  338.     Joseph    G.  Miller,  v.  W.   B.  Ellis  &    Co., 
from  Forsythe.     Aj)peal  by  plaintiff. 
Per  Curiam:     New  trial  ordered. 


No.  355.     State    v.  Merit  Cain;    from  Catawba.     Ap- 
peal by  the  State. 

Per  Curiam:     Dismissed  on  motion  of  Attorney  General. 


No.  355  A.  State  r.  Hezekiah  Dickson,  et  al;  from 
Burke.     Appeal  by  the  State. 

Per  Curiam:  A})peal  dismissed  on  motion  of  Attorney 
General. 


No.  356:     State    v.  J.    R.    Hagaman;    from    Caldwell. 
Appeal  by  defendant. 

Per  Curiam:     New  trial  ordered. 


No.  358.     State  v.  Lewis  Bitner;  from  Yancey,     Ap- 
peal by  defendant. 

Per  Curiam:     Appeal  dismissed  under  Rules  16  and  30. 
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No.  373.     J.  B,  Garrison  et  al,  v.  Anna  P.   Blanken- 
SHiP,  et  al.     Appeal  by  defendants. 

Per  Curiam:     Judgment  below  affirmed. 


No.  397.     State   v.  Thomas   Scronce;    from    Lincoln. 
Appeal  by  defendant. 

Per  Curiam:     Judgment  below  affirmed. 


No.  442.     State  r.  W.  B.  Case  etal;  from  Transylvania. 
Appeal  by  the  State. 

Per  Curim)i:     Judgment  below  affirmed. 


No.  440.     J.  M.  Moss,  Receiver,  r.  A.  N.  Leatherwood, 
from  Clay.     Appeal  by  defendant. 

Per  Curiam:     Appeal  dismissed  under  Rule  15. 


No.  450.     J.  L.  Dover  and  AVife  v.  H.  R.  Ray;  from 
Madison.     Appeal  by  plaintiff. 

Per  Curiam:     Appeal  dismissed  under  Rule  16. 


No.  401.     J.  A.  Kline,  et  al,  r.  French  Broad  Lumber 
Company;  from  Swain.     Appeal  by  defendant. 
Per  Curiaiu:     Appeal  dismissed  under  Rule  17. 


No.  402.     J.  I).  Tabor  r.  S.  E.    Clark;    from    Swain. 
Appeal  by  plaintiff. 

Pip?'  Curiam:     Appeal  dismissed  under  Rule  17. 


SUPREME  COURT   RULES 
5,  6,   17,   28,   29,    30,    31,    32   and    37. 

As  amended  and  adopted  by  the  Supreme  Court,  December  24.  1897, 
and  RULE  I  as  amended  and  adopted  February  8tii,  1898. 
(See  119  N.  C,  930,  et  seq.) 


!•  When  Examined.! — Applicants  for  license  to  prac- 
tice law  will  be  examined  on  the  first  Monday  of  e^ch  Term, 
and  at  no  other  time.     All  examinations  will  be  in  writing. 

5i  When  Heardi — The  transcri{)t  of  record  on  appeal 
from  a  judgment  rendered  before  the  commencement  of  a 
term  of  this  Court  must  be  docketed  at  such  term  before 
entering  upon  the  call  of  the  docket  of  the  district  to  which 
it  belongs,  and  stand  for  argument  in  its  order.  The  tran- 
script of  the  record  on  appeal  from  a  Court  in  a  county  in 
which  the  Court  shall  be  lield  during  the  term  of  this  Court 
may  be  filed  at  such  term,  or  at  the  next  succeeding  term. 
If  filed  before  the  Court  begins  the  perusal  of  the  docket  of 
the  district  to  which  it  belongs,  it  shall  be  heard  in  its  order; 
otherwise,  if  a  civil  case,  it  shall  be  continued,  unless,  by 
consent,  it  is  submitted  upon  printed  argument,  under  Rule 
10;  but  appeals  in  criminal  actions  shall  each  be  heard  at 
the  term  at  which  it  is  docketed,  unless  for  cause,  or  bv  con- 
sent,  it  is  continued:  Providal,  however,  That  a  cause  from 
the  First,  Second  and  Third  Districts,  which  is  tried  between 
January  1st  and  the  first  Monday  in  February,  and  between 
September  1st  and  the  last  Monday  in  September,  is  not  re- 
quired to  be  docketed  at  the  innnediately  succeeding  term 
of  this  Court,  though  if  docketed  in  time  for  hearing  at  said 
first  term,  the  api)eal  will  stand  regularly  for  argument. 
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6.    Appeals  in  Criminal  Actions.— Appeals  in  crim- 

inal  cases,  docketed  before  the  call  of  the  docket  for  its  dis- 
trict, shall  be  heard  before  the  appeals  in  civil  cases  from 
said  district.  Criminal  appeals  docketed  after  the  beginning 
of  the  call  of  the  dt)cket  of  the  district  to  which  they  belong, 
shall  be  called  immediately  at  the  close  of  argument  of  ap- 
peals from  the  Twelfth  District,  unless,  for  cause,  otherwise 
ordered,  and  shall  have  priority  over  civil  cases  placed  at 
the  end  of  the  docket. 

17.    Dismissed  by  Appellee.— if  tiie  appellant  in  a 

civil  action  shall  fail  to  bring  up  and  file  a  transcript  of  the 
record  before  the  Court  begins  the  call  of  causes  of  the  district 
from  which  it  comes  at  the  term  of  this  Court  in  which  such 
transcript  is  required  to  be  filed,  the  appellee,  on  exhibiting 
the  certificate  of  the  Clerk  of  the  Court  from  which  the  aj)peal 
comes,  showing  the  names  of  the  parties  thereto,  the  time 
when  the  judgment  and  ai)peal  were  taken,  the  name  of  the 
ai)pellant,  and  the  date  of  the  settling  of  the  case  on  appeal, 
if  it  has  been  settled,  and  filing  said  certificate  or  a  certified 
transcript  of  the  record  in  this  Court,  may  have  the  ai)j)eal 
docketed  and  dismissed  at  the  apj)ellant's  cost,  with  leave  to 
the  appellant,  during  the  term,  and  after  notice  to  the  ap- 
pellee, to  apply  for  the  redocketing  of  the  cause. 

28.  What  to  be  Printed.— l^'ifteen  copies  of  the  en- 
tire transcript  sent  up  in  each  action  shall  be  printed,  except 
in  j)auper  appeals.  In  these  latter  the  Clerk  of  this  Couii, 
shall  make  five  typewritten  copies  of  such  i)arts  of  the  record 
as  present  the  excepticms.  Should  the  appellant  gain  the 
appeal,  the  cost  of  such  typewritten  cojnes  shall  be  taxed 
against  the  appellee  as  i)art  of  the  costs  on  api)eal.  The 
printed  transcript  shall  be  in  the  order  re(iuired  by  Rule 
19(1)  and  shall  contain  the  marginal  references  and  index 
required  by  Rule  19(2)  and  19  (3).  Though,  for  economy, 
the  marginal  references  in  the  manuscrii)t  may  be  printed 
as  sub-heads  in  tlie  body  of  the  record  and  not  on  the  margin. 

29.  How  Printed.— The  transcript  on  appeal  shall 


696  APPENDIX. 


be  printed  under  the  direction  of  the  Clerk  of  this  Court  and 
in  the  same  type  and  style,  and  pages  of  same  size,  as  the 
Reports  of  this  Court,  unless  it  is  printed  below  in  the  re- 
quired style  and  manner.  If  it  is  to  be  printed  here,  the 
party  sending  up  the  appeal  shall  send  therewith  a  deposit 
in  cash,  for  that  ])urpose,  to  the  Clerk  of  this  Court,  of  sixty 
cents  (which  includes  ten  cents  for  the  Clerk)  for  each  printr 
ed  page — 400  words  in  the  written  transcript  being  estimat- 
ed as  equal  to  a  printed  page  of  the  form  and  style  required 
by  this  Rule. 

30i  If  not  Printed. — if  the  transcript  on  appeal  (ex- 
cept in  pauper  apjieals)  shall  not  be  printed,  as  requireil  by 
the  Rules,  by  reason  of  the  failure  of  the  appellant  to  send 
up  the  transcript  or  deposit  the  cost  therefor  in  time  for  it 
to  be  printed  when  called  in  its  regular  order  (as  set  out  in 
Rule  5),  the  appeal  shall,  on  motion  of  appellee,  be  dis- 
missed; but  the  Court  may,  on  motion  of  appellant,  after  fiv^e 
days  notice,  at  the  same  term,  for  good  cause  shown,  re-in- 
state the  appeal,  to  be  heard  at  the  next  term.  When  a 
cause  is  called  and  the  record  is  not  fully  printed,  if  the  ap- 
])ellee  does  not  move  to  dismiss,  the  cause  will  be  continued. 
The  Court  will  hear  no  cause  in  which  the  Rule  as  to  print- 
ing is  not  complied  with,  other  than  pauper  appeals. 

.  31.  Costs  of  Printing. — The  actual  cost  of  printing 
the  transcript  on  appeal  shall  be  allowed  to  the  successful 
party,  not  to  exceed,  however,  fifty  cents  per  page  of  one 
copy  of  the  {)rinte(l  transcript,  and  not  exceeding  fifty  pages 
of  the  above  specified  size  and  type,  unless  otherwise  spec- 
iallv  ordered  bv  the  Court;  and  the  Clerk  of  this  Court  shall 
be  allowed  ten  cents  additional  for  each  such  page  for  mak- 
ing copy  for  the  printer,  unless  the  appellant  shall  send  up 
a  duplicate  manuscript  or  typewritten  copy  for  tliat  purpose, 
or  shall  have  the  co|)ies  printed  below.  Judges  and  counsel 
should  not  incumber  the  "case  on  appeal''  with  evidence  or 
other  matters  not  {)ertinent  to  the  exceptions  taken.     When 
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the  case  is  settled,  either  by  the  Judge  or  the  parties,  if  either 
party  deems  that  such  unnecessary  matter  is  incorporated, 
he  shall  have  his  exception  noted,  designating  the  parts 
deemed  unnecesvsary,  and  if,  upon  hearing  the  appeal,  the 
Court  finds  that  such  parts  were  in  fact  unnecessary,  the  cost 
of  making  the  transcript  of  such  unnecessarj^  matter  and  of 
printing  the  same  shall  be  taxed  against  the  party  at  whose 
instance  it  w^as  incorporated  into  the  transcript,  as  required 
by  Rule  22,  no  matter  in  whose  favor  the  judgment  is  given 
here,  except  when  such  party  has  already  paid  the  expense 
of  such  unnecessary  matter,  and  in  that  event  he  shall  not 
recover  it  back,  though  successful  on  his  aj)peal.  Motions 
for  taxation  of  costs  for  copying  and  printing  unnecessary 
parts  sent  up  in  the  transcript  shall  be  decided  without 
argument. 

32-  Printing  Briefs- — while  briefs  are  not  yet  re- 
quired to  be  printed,  they  are  desirable  in  all  cases  which 
can  be  deemed  of  sufficient  importance  to  be  brought  to  this 
Court.  Such  briefs  may  be  printed  under  supervision  of 
counsel,  or  of  the  Clerk  of  this  Court,  but  must  be  of  the 
size  and  style  i)rescribed  by  Rule  29  for  the  transcript  on 
appeal.  If  to  l>e  printed  here,  the  deposit  therefor  must  be 
made  as  specified  in  Rule  29. 

37i  Rule  37  is  amended  by  striking  out  **sixty"  and  in- 
serting "fifty." 
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ABANDONMENT,  as  cause  for  Divorce,  118. 

ABOLITION  OF   OFFICE. 

1.  The  General  Assembly  may,  at  its  discretion,  abolish  municipal  as 

well  as  other  corporations.     Ward  v.  EHzabeth  City,  1. 

2.  One  who  accepts  an  office  created  by  legislative  enactment  takes  it 

with  notice  of  the  power  of  ihe  Legislature  to  abolish  it  and  sub- 
ject to  all  the  provisions  of  the  Act  creating  the  office.     Ibid. 

ACCOMMODATION   ENDOK^ER  OF   NOTE. 

The  owner  of  a  note  endorsed  by  the  payees  for  the  accommodation  of 
the  maker  may  sue  any  one  of  several  endorsers  without  joining 
the  maker  or  anv  other  endorser.     Bank  v.  Carr,  118. 

ACCORD  AND  SATISFACTION,   M)9. 

ACTION,    Division  of:   • 

Where  there  is  not  only  a  misjoinder  ()f  distinct  causes  of  action  but 
also  a  misjoinder  of  parties  having  no  community  of  interests,  the 
action  cannot  hi*  divided  under  Section  272  of  The  Code  which  per- 
mits divii»iou  only  when  the  causes  alone  are  distinct  Cromartie 
V.  Parker,  198. 

ACTION   FOR  BREACH   OF  CONTRACT,    186,  490. 

ACTION   FOR   DAMAGES,    8,  34,  205,  301,  362,  484,  492,  504.  506,  512, 
514,  519,  523.  530. 

ACTION   FOR  DIVORCE.    118,  297. 

ACTION    FOR     MONEY    PAID     FOR     USE    AND     BENEFIT    dV 
ANOTHER,    272. 

ACTION  FOR  MONEY  PAID  THROUGH   MISTAKE,   369. 

« 

ACTION   FOR  PENALTY,  157. 

ACTION  FOR  SPECIFIC  PERFORMANC^E.    129,  209.  866. 

Where  a  contract  relating  to  land  is  not  objectionable  legally,  it  is  as 
much  a  matter  of  course  for  a  Court  of  Equity  to  decree  specific 
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performance  as  it  is  for  a  Court  of  Law  to  give  damages  for  breach 
of  such  contract.     Sta?nper  v.  Stamper,  251. 

ACTION  FOR  TRESPASS,  339. 

ACTION  ON  CONSTABLE'S  BOND,  37. 

ACTION  ON  CONTRACT,  20.  186,  490.  512. 

ACTION  ON  NOTE,  86,  113.  122,  244. 

ACTION  TO  CANCEL  NOTE,  17. 

ACTION  TO  ENFORCE  PAROL  TRUST  ON  LAND,  76. 

ACTION  TO  ESTABLISH  DISPUTED  BOUNDARIES,  23. 

ACTION  TO  FORE^^^LOSE  MORTGAGE.  51,  214,  258 

ACTION  TO  RECOVER  INSURANCE  PREMIUMS  PAID.  62. 

ACTION  TO  RECOVER  LAND.  31,  38.  154.  237.  248,  318,  322.  357,  410. 

1.  A  defendant  in  an  action  to  recover  land,  who  sets  up  title  through 
purcliase  of  the  land  by  his  ancestor,  is  estopped  to  deny  the  title 
of  the  latter's  grantor,     Colliu4t  v.  StrnnMn,  67. 

2  Where,  in  an  action  to  recover  land,  plaintiff  and  defendant  claim 
title  from  a  common  source,  tlie  plaintiff  is  required  only  to  show 
the  better  title  from  such  source.    Ibid. 

3.  Where,  in  an  action  to  recover  land,  the  defendant  set  up  as  title  the 

alleged  purchase  of  the  land,  by  his  ancestor,  from  the  plaintiff's 
ancestor,  J  S..  and  also  pleaded  the  twenty  years  statute  of  limi- 
tati^)ns  and  admitted  that  plaintiffs  were  the  heirs  at  law  of  J.  S  , 
and  that  the  latter  had  died  within  15  years  prior  to  tbe  commence- 
ment of  the  action,  and  the  plaintiffs  introduced  testimony  tending 
to  show  that  the  defendant  had  not  been  in  possession  of  the  land 
for  20  years:  Held,  that  the  burden  of  proof  having  been  shifted 
upon  the  defendant,  by  the  allegations  in  his  answer  and  his  ad- 
missions, to  show  a  better  title  either  by  a  valid  conveyance  from 
the  common  source  to  himself  or  his  ancestor,  or  by  making  good 
his  plea  of  the  statute,  it  was  error  to  noil-suit  the  plaintiff.     Ibid. 

4.  Where,  in  an  action  to  recover  possession  of  land,  the  defendant 

failed  to  file  answer  or  the  bond  required  by  Section  237  of  The 
Code  and  did  not  ask  leave  to  answer  without  giving  bond  until 
the  time  for  answering  had  expired,  it  was  proper,  under  Section 
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390  of  The  Code,  to  give  judgment  agaiDSt  the  defendant  for  pos- 
session of  the  land,  without  damages.     Jones  v.  Best,  154. 

ACTION  TO  RECOVER  TAXES  UNLAWFULLY  PAID: 

1.  The  provision  in  Section  84,  Chapter  137,  Acts  of  1887,  requiring 

demand  for  the  repayment  of  invalid  tuxes  to  be  made  within 
thirty  days  after  payment  is  mandatory.  Hatieood  v.  Fayettenlley 
207. 

2.  An  action  begun  in  July.  1894,  for  the  recovery  of  invalid  taxes  paid 

in  1890  and  several  years  previous,  is  barred  by  The  Code,  Section 
155.     Ibid. 

8.  Where  taxes  are  repaid  under  a  mistake  of  fact,  demand  for  repay- 
ment must  be  made  within  thirty  days  after  the  mistake  is  discov- 
ered.    (Acts  1887,  Chapter  187.  Section  84.)    Ibid. 

ACTION  TO  REDEEM  LAND,  133. 

ACTION  TO  SELL  LAND  FOR  ASSETS,  190. 

ACTION  TO  SET  ASIDE  SALE  UNDER  TRUST  DEED,  101. 

ACTION  TO  SUBJECT  MARRIED  W  OMAN'S  SEPARATE  ESTATE 
TO  LIABILITY  FOR  CONTRACTS  OF  HER  HUSBAND  AS  HER 
AGENT.     59. 

ADDITIONAL  SERVITUDE: 

The  use  of  a  street  for  laying  pipes,  &c.,  in  furnishing  water,  lights, 
&c.,  does  not  impose  any  additional  servitude  beyond  those  reason- 
ably included  in  the  dedication  of  all  streets.  8mith  v.  City  of 
Goldsboro,  350. 

ADMINISTRATION. 

Where  letters  of  administration  are  issued  to  one  person,  who  qualifies, 
the  power  of  the  Clerk,  in  that  respect,  and  as  to  that  Estate,  are 
exhausted  and  the  subsequent  appointment  of  another  person  as 
administrator,  before  the  first  appointment  is  revoked,  is  void.  I?i 
re  Boinnan's  Estate,  373. 

ADMINISTRATOR: 

An  administrator  who  procured  a  bidder  to  buy  his  intestate's  land  at 
a  sale  made  by  himself  as  administrator  and,  after  making  a  deed 
to  the  bidder,  took  a  reconveyance  to  himself  individually,  (no 
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money  having  passed  in  either  transaction)  and  re]>orted  to  the 
Court  that  the  land  fetched  a  certain  sum.  is  chargeable  with  such 
sum  and  interest  from  the  date  of  the  sale  although  he  disclaimed 
purchasing  the  land  on  his  own  account  and,  immediately  after 
the  conveyance  to  himself,  contracted  to  sell  to  other  parties  at  a 
less  price.     MrXeill  v    Fuller,  209. 

ADMINISTRATOR,  Appointment  of: 

>Vhere  letters  of  administration  are  issued  to  one  person,  who  qualifies^ 
the  power  of  the  Clerk,  in  that  respect,  and  as  to  that  Estate,  are 
exhausted  and  the  subsequent  appointment  of  another  person  as 
administrator,  before  the  first  appointment  is  revoked,  is  void. 
In  re  BinruianH  Ettntt,  373. 

ADMINISTRATOR,  Purchaser  of  Decedtnfs  Land,  209 
ADMINISTRATOR,  Right  to  sell  Land  for  Assets, 

An  administrator  has  no  right  to  sell  land  of  his  intestate  for  assets 
which,  subject  to  the  lien  of  a  judgment,  had  been  conveyed  by 
the  intestate,  unless  sucli  conveyance  had  been  made  to  defraud 
creditors.     McCaskill  v.  Gra/ttim,  190. 

ADVANCING  CAUSE  FOR  ARGUMENT. 

Where  an  action  involving  title  to  public  office  is  tried  after  tlK  begin- 
ning of  a  Terra  of  the  Supreme  Court  and,  on  appeal  from  the 
judgment  rendered,  by  observing  the  Statutory'  regulations,  has 
come  to  such  Term  of  the  Supreme  Court  after  the  call  of  the  Dis- 
trict to  which  the  cause  belongs,  the  Court  can,  under  Rule  13, 
set  the  case  down  for  argument,  though  it  is  not  entitled  to  be  heard 
as  of  right.      Caldtrell    v.   WiUon,  423. 

ADVERSE  POSSESSION. 

1.  For  the  purpose  of  acquiring  title  by  prescription  the  possession  of  a 

tenant  or  of  a  purchaser  under  a  bond  for  title,  is  the  possession 
of  the  landlord  or  of  the  vendor  respectively.  McXeill  v.  Fuller, 
209. 

2.  Open  and  continuous  adverse  possession  of  land  for  twenty  years 

will  give  title  in  fee  to  the  possessor  as  against  all  permnsnot 
under  disability.      Waldeii  v  R(iy,  237. 

3.  Thirty  years  adverse  possession  of  land  will  bar  an  action  by  the 

State  and  such  po.ssession  need  not  be  continuous  nor  need  there 
be  any  connection  between  the  tenants.     Ibid. 
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AFFIDAVIT   IN    APPLICATION  TO   APPEAL   IN  FORMA  PAU- 
PERIS, 603. 

AFFIRMANCE   OF    JUDGMENT  BELOW.   504. 

AGENCY   OF  HUSBAND: 

A  husband  may  be  the  agent  of  his  wife  in  tlie  management  of  her 
separate  estate  and  for  his  contracts,  as  such  agent,  made  for  the 
support  of  herself  and  family,  her  separate  estate  is  liable. 
Bazemore  v.  Mountain,   59. 

AGENT: 

A  husband  may  be  the  agent  of  his  wife  in  the  management  of 
her  separate  estate  and  make  it  liable  for  his  contracts  as  such. 
Bazemore  v.  Mountain,  59. 

AGENT,  Unauthorized  Transfer  of  Note  by,  122. 

ALLOTMENT  OF  HOMESTEAD. 

It  is  not  necessary  to  have  the  appraisers'  return  of  the  allotment  of 
the  homestead  registered  in  the  office  of  the  Register  of  Deeds  of 
the  County  in  which  the  homestead  is  situated,  vprovided  it  is 
filed  in  the  judgment  roll  of  the  action  in  which  the  judgment  was 
rendered)  in  order  to  make  the  judgment  lien  valid  and  binding 
on  the  homestead  until  the  homestead  estate  shall  expire.  The 
filing  of  the  return  in  the  judgment  roll,  in  compliance  with  Section 
504  of  The  Code,  is  constructive  notice  to  all  who  have  dealings 
with  the  homesteader  concerning  the  homestead.  Bemn  v.  Ellis, 
224. 

ALTERATION  OF  CONTRACT,    Attempted,   509. 

AMENDMENT,    118. 

1.  A  motion  to  amend  a  complaint  after  answer  has  been  filed  will  not 

be  allowed  as  a  matter  of  course.     Goodwin  v.  Fertilizer  Co.,  01. 

2.  Tl^e  allowance  or  refusal  of  a  motion  to  amend   pleadings  is  a  mat- 

ter within  the  discretion  of  the  trial  judge  and  no  appeal  lies 
therefrom,     lb. 

8.  An  amendment  to  a  complaint,  the  effect  of  which  is  to  confer  and 
not  merely  to  shmr  jurisdiction,  will  not  be  permitted;  hence, 
where  the  amount  sought  to  be  recovered  in  an  action  brought  in 
the  Superior  Court  was  not  within  its  jurisdiction,  the  plaintiff 
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cannot  be  allowed  to  amend  his  complaint  by  changing  the  cause 
of  action  and  increasing  the  amount  of  the  recovery  prayed  for  so 
as  to  bring  it  within  such  jurisdiction.     Gilliam  v.  Life  Ins.,  3^. 

4.  When  to  amend  a  complaint  in  an  action  would  have  the  effect  of 
depriving  the  defendant  of  the  benefit  of  the  plea  of  the  Statuteof 
Limitations,  which  could  be  used  against  an  original  action,  the 
amendment  will  not  be  allowed.     Ihid. 

AMENDMENT   OF  JUDGMENT:    110. 

AMENDMENT   OF   RECORD: 

1.  Where  defendant,  who  waa  under  bond  to  appear  before  a  Justice 

of  the  Peace  for  trial,  failed  to  appear,  and  the 'Justice  caused  him 
to  be  called  and  entered  the  default  on  the  docket,  but  failed  to 
enter  it  on  the  bond  as  required  by  Chapter  133,  Acts  of  1889;  it 
was  not  error,  in  the  trial  of  an  action  on  the  bond,  for  the  Court, 
upon  ascertaining  the  facts:  to  require  the  Justice  of  the  Peace, 
who  was  present,  to  make  the  proper  entry  on  the  bond  of  defend- 
ant's default,  such  direction  being  merely  for  the  purpose  of  per- 
fecting the  record.     Stntr  v.  JenA'injt,  587. 

2.  Where  the  reconi  in  the  trial  of  an  action  on  an  appearance  bond 

did  not  show  that  a  judgment  /<m  had  been  entered  against  the 
principal  in  the  Superior  Court,  it  was  not  error  for  the  Court,  on 
ascertaining  that  such  judgment  had  been  taken  to  require  the 
record  to  be  amended  so  as  to  show  that  fact.     Find. 

AMENDMENT  TO  COMPLAINT  SETTING    UP   NEW  C  AUSE  OF 
ACTION:    392. 

APPEAL:   106. 

1.  The  allowance  or  refusal  of  a  motion  to  amend  pleadings  is  a  matter 
*     within  the  discretion  of  the  trial  Judge  and  no  appeal  lies  there- 
from,    (toixlirin  v.  Fertilizer  Co.,  91. 

2.  A   statement  of  case  on   appeal  signed   only  by   the  appellant's 

counsel  with  nothing  to  show  that  it  was  served  within  the  pre- 
scribed time,  or  at  all,  upon  the  appellee  or  his  counsel,  is  a 
nullity.     Ilirk'tt  v.  WestbrooA,  131. 

3.  The  absence  of  a  case  on  appeal  dois  not  entitle  the  appellee  to 

have  appeal  dismissed,  but,  if  no  ermr  appears  on  face  of  the 
record  proper,  the  judgment  below  will  be  affirmed.     Ibid. 

4.  An  appeal  from  the  judgment  of  a  Clerk  of  the  Superior  Court 

refusing  leave  to  issue  execution  on  a  judgment  may  be  heard  by 
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the  resident  or  presiding  Judge  of  the  district  at  Chambers  in 
another  County.     McOmhiU  v.  McKiimon,  193. 

5.  When,  for  any  n»as<in,  one  of  the  five  members  of  this  Court  does 

Dot  sit  and  tlie  Court  is  evenly  divided  on  the  hearing  of  an  appeal, 
the  judgment  below  will  be  allowed  to  stand  not  as  a  precedent 
but  as  the  decision  iiiWie  case      pHrytav  v.  Lynch,  255. 

6.  Tt  cannot  be  assumed  that  an  assignment  of  error  is  a  correct  state- 

ment of  the  facts  therein  recited  when  such  facts  do  Fiot  appear  in 
the  case  stated  by  the  trial  Judge.     Pattertton  v.  Mtlltf,  258. 

7.  When  tlie  petition  for  a  certiorari  is  not  verified  as  required  by  Rule 

42,  and  no  transcript  of  the  record  proper  is  filed,  and  no  sufficient 
reason  is  given  for  the  failure  to  docket  the  record  and  case  on 
appeal,  the  motion  will  be  denied.     Critz  v.  Sparyrr,  2H8. 

8.  The  failure  of  the  Clerk  below   t<i  ?end  up  the  transcript  after  the 

case  on  appeal  had  been  filed  in  his  oflice  will  not  excuse  appel- 
lant's failure  to  have  the  tran.script  or  cast*  on  appeal  filed,  where 
there  is  no  allegation  that  the  appellant  had  tendered  the  fees  for 
such  transcript  and  was  otherwise  free  from  lacJutt.     lb. 

9.  W^here  a  case  was  tried  below  after  the  commencement  of  the  Term 

of  this  Court  lo  which  the  appeal  was  taken  appellant  is  not 
prejudiced  by  a  rcfu.sal  of  his  motion  for  a  certiorari  returnable  at 
such  Term,  but  may  docket  his  appeal  at  the  next  Term.     lb. 

10.  When  the  petition  for  a  certiorari  asasub.stitnte  for  an  appeal  has 
not  been  verified  as  re(|uired  by  Rule  42,  and  no  transcript  of  the 
record  has  been  filed  and  nc)  excuse  shown  for  the  failure  to  file 
it,  the  motion  will  be  denied      RothchiUl  v.  .}fe\if/iol,  '2x\. 

m 

11.  Though,  in  such  cast*,  the  motion  for  a  rrrf in rari  is  denied,  the 
appellant  may  docket  the  appeal  at  the  Term  of  this  Court  to 
which  it  was  taken  before  a  motion  is  lodged  for  its  dismissal  or, 
if  the  case  was  tried  below  since  the  commencement  of  the  Term 
to  which  the  ai)peal  was  taken,  the  appellant  may  docket  the 
appeal  regularly  at  the  next  Term.     lb. 

12.  Error  not  excepted  to  on  the  trial  below  will  not  be  consi<iered  in 
this  C<»urt  unless  apparent  upon  the  record,  (^nnnin/jfutui  v. 
Cunningham,  4155. 

13.  Where  an  appeal  has  been  di-smisstnl  under  Kule  5,  for  failure  to 
docket  the  transcript  on  appeal  in  proper  time,  it  will  not  be  re- 
instated upon  the  ground  that  appellant's  counsel  was  prevented 
from  appearing  to  .settle  the  ca.se  before  the  trial  Judge,  on  the 
days  designated  for  the  purpose,  by  otlier  urgent  business  of  his 
client,  the  appellant,  reijuiringbis  presence  elsewliere.  Parker  y^ 
RaiUray  Company,  501. 
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14.  Failure  of  counsel  to  answer  a  motion  to  dismiss  an  appeal  regu- 
larly made  is  not  excused  berau^,  he  did  not  think  the  motion 
would  be  considered  at  once.     lb. 

15.  The  proper  course  for  an  appellant,  the  settlement  of  whose  case 
on  appeal  has  been  delayed  without  his  default,  is  to  docket  the 
record  proper  during  the  first  two  ^ys  of  the  call  of  causes,  from 
the  District  and  ask  for  a  writ  of  certiorari  for  the  case  on  appeal. 
lb. 

16.  An  endorsement  by  counsel,  who  accepted  service  of  case  on  ap- 
peal adding  the  date  and  stating  that  he  did  not  waive  the  objec- 
tion that  the  case  was  served  too  late,  was  competent  and  properly 
certified  by  the  Clerk  as  a  part  of  the  proceedings  in  the  case. 
Barrus  v.  Itailroad  Co.,  504. 

17.  The  settlement  of  a  case  on  appeal  by  the  .ludge  does  not  cure  the 
failure  to  serve  the  case  within  the  time  fixed  by  law.    lb. 

18.  The  absence  of  a  legally  settled  case  on  appeal  does  not  entitle  the 
appellee  to  have  the  appeal  dismissed  but,  where  no  error  appears 
on  the  face  of  the  record  proper,  judgment  must  be  affirmed. 
lb. 

19.  An  exception  t-o  issues  submitted  or  for  failure  to  submit  issues 
tendered  can  not  be  sustained  where  those  submitted  properly 
arose  upon  the  plea>lings.     James  v.  Railrwvd,  530. 

20.  An  exception  Xxy  the  refusal  of  a  prayer  to  instruct  the  jury  that 
there  is  no  evidence  will  not  be  considered  in  this  ('ourt  where  the 
case  on  appeal  does  not  set  out  the  evidence  itself  or  contain  a 
statement  that  there  was  no  evidence,  the  presumpticm  being  that 
the  trial  Judge  charged  the  jury  correctly  upon  the  evidence  ad- 
duced on  the  trial,     lb. 

APPEAL,  Dismissal  of.  92: 

Where  an  appellant  fails  to  have  printed  as  a  part  of  the  record  on 
appeal  an  exhibit  which  was  made,  by  the  Judge  or  by  agreement 
of  counsel,  a  part  of  the  case  on  appeal,  the  appeal  will  be  dis- 
missed.    Fleming  v.  MePhail,  183. 

APPEAL,  Docketing  of,  423: 

Although,  under  rule  17,  the  appellee  may  move  to  dismiss  an  appeal 
for  appellant's  failure  to  docket  the  same  within  the  first  two  days 
of  the  call  of  the  docket  as  required  by  Rule  5,  yet  such  motion  is 
tx>()  late  if  not  made  promptly  and  before  the  appellant  actually 
dockets  the  appeal  within  the  week  but  after  the  second  day  of  the 
call.     Smith  v.  Montague,  92. 
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APPEAL  FROM  JUSTICES'  COURT: 

Where  a  Justice  of  the  Peace  delayed  rendering  judgment  until  after 
the  trial  and  the  defendant  (the  party  cast)  hearing  of  the  judg- 
ment, served  a  written  notice  of  appeal  on  the  plaintiff  and  the 
Justice,  on  demand  of  defendant  and  the  payment  of  his  fees, 
made  up  the  case  and  sent  the  same  to  the  Superior  Court  where  it 
wa<<  docketed,  it  was  error  in  the  Judge  below  to  dismiss  the  ap- 
peal on  motion  of  the  plaintiff,  upon  the  ground  that  no  formal 
notice  of  the  appeal  was  served  upon  the  Justice  of  the  Peace,  and 
that  no  notice  of  appeal  was  given  at  the  trial.  Oahorne  v.  Furni- 
ture Company,  364. 

APPEAL  IN  CRIMINAL  CASES: 

1.  Appeals  in  crimina)  cases  are  regulat<^d  by  the  same  rules  as  govern 

those  in  civil  eases  and  must  be  begun  and  perfected  according  to 
the  requirements  of  law  on  t'.iat  subject.     State  v.  Canierou,  572. 

2.  The  statement  of  case  on  appeal  in  a  criminal  case  must  be  submit- 

t-ed  to  the  State's  Solicitor  for  the  District  where  the  case  is  tried 
for  acceptance  or  objection.     lb. 

8.  Counsel  for  a  privatt^  prosecutor,  who  aids  the  Solicitor  in  the  trial 
of  a  criminal  case,  has  no  authority  to  accept  a  statement  of  case 
on  appeal.     lb. 

4.  Where  the  State's  Solicitor  is  not  present  at  the  trial  of  a  criminal 

prosecution,  thecaJi  on  appeal  may  be  served  on  the  attorney  who 
represents  him  officially,  with  the  sanction  and  appn)val  of  the 
Court,  and,  in  such  case  the  appointment  of  such  representative 
must  be  made  a  matter  of  record  and  appear  in  the  transcript  of 
the  record  on  appeal.     lb. 

5.  Where  the  error  complained  of  is  the  refusal  of  a  prayer  for  in- 
struction that  there  was  no  evidence  to  go  to  the  jury  against  the 
defendant,  it  is  the  duty  of  the  appellant  to  justify  his  prayer  by 
showing  that  there  was  no  such  evidence,  either  by  stating  that  as 
a  fact  in  his  case  on  appeal  or  by  setting  out  the  evidence  therein 
and  showing  thereupon  that  there  was  really  no  evidence  on  the 
material  point.     State  v.  Wilson,    650. 

6.  Where  the  State's  solicitor  agrees  that  the  Judge's  notes  of  the  tes- 

timony shall  be  a  part  of  the  record  on  appeal  and  such  notes  are 
incomplete,  but  are  the  only  record  of  the  evidence,  he  is  bound 
by  the  insufficiency  of  the  evidence  shown  thereby.     lb. 

APPEAL,  Costs  of  in  Criminal  Cases: 

There  being  no  statute  authorizing  it,  the  officers  of  this  Court  are  not 
entitled  to  collect  from  a  county  the  costs  accruing  in  this  Court 
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on  appeal  in  a  criminal  case  when  the  defendant  was  allowed  to 
appeal  without  bond  and  without  an  order  allowing  him  to  appeal 
in  forma  pauperis^  and  is  insolvent.  Clerk's  Office  v.  i-omiuijmon- 
ers,  29. 

APPEAL  IX  FORMA  PAUPERIS: 

The  omission,  in  an  affidavit  to  appeal  tn  forma  pauj^riM,  of  the  aver- 
ment that  it  is  made  in  good  faith,  is  a  fatal  defect  and  for  such 
defect  the  appeal  will  be  dismissed  as  a  matter  of  right  and  not  of 
discretion.     State  v.  Bramble,  608. 

APPEAL.  Premature: 

An  appeal  from  an  order  of  the  Court  below  setting  aside  the  verdict 
on  one  of  several  issues  and  awarding  a  new  trial  thereon  is  pre- 
mature and  will  be  dismissed.  In  such  case,  an  exception  should 
have  been  noted  which  could  have  been  passed  upon  on  the  appeal 
from  the  final  judgment.     Benton  v.  Colli uit,  66. 

APPEAL,   Printing  Record  on: 

1.  The  Rule  recjuiring  the  record  on  appeal  to  be  printed  is  complied 

with  if  the  printing  has  been  done  when  the  case  is  called  forargu- 
ment.     Smith  v.  yfontague,  92. 

2.  Pleadings  are  not  required  to  be  printea  as  a  part  of  the  record  on 

appeal  (except  when  case  comes  up  on  demurrer)  unless  material, 
and,  if  material,  tliis  Court  will  not  dismiss  the  appeal  for  failure 
to  print  but  will  simplj'  order  the  additional  printing.  Barber  v. 
Srr(Hf(jin9y  18/5. 

APPEARANCE  BOND: 

1.  When  one  appears  in  Court,  in  obedience  to  the  requirement  of  his 

bond,  and  submits  himself  to  the  jurisdiction  of  the  Court,  he  con- 
tinues under  the  penalty  of  the  bond  until  the  trial  is  terminated 
or  until  he  is  discharged  by  the  Court.     State  v.  Jenkin*,  637. 

2.  Where  a  criminal  case  before  a  Justice  of  the  Peace  was  not  conclu- 

ded on  the  day  set  for  trial,  and  was  postponed  to  a  subsequent 
day,  defendant's  bond  to  appear  on  the  day  set  for  trial  bound  him 
to  appear  on  the  day  to  which  the  adjournment  was  made.     Ibid. 

3.  Where  defendant,  who  was  under  bond  to  appear  before  a  Justice  of 

the  Place  for  trial,  failed  to  appear,  and  the  Justice  caused  him  to 
be  called  and  entered  the  defaulton  the  docket,  but  failed  to  enter 
it  on  the  bond  as  re(iuired  by  Chapter  133,  Acts  of  1889;  it  was 
not  error,  in  the  trial  of  an  action  on  tlie  bond,  for  the  Court,  upon 
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ascertaining  the  facts,  to  require  the  Justice  of  the  Peace,  who 
was  present,  to  make  the  proper  entry  on  the  bond  of  defendant's 
default,  such  direction  being  merely  for  the  purpose  of  perfecting 
the  record.     Ih. 

4.  Where  the  record  in  the  trial  of  an  action  on  appearance  bond  did 
not  show  that  a  judgment  nim  had  been  entered  against  the  prin- 
cipal in  the  Superior  Court,  it  was  not  error  for  the  Court,  on  as- 
certaining that  such  judgment  had  been  taken  to  require  the  record 
to  be  taken  so  as  to  show  that  fact.      Ih. 

APPEARANCE,  Voluntary: 

The  object  of  a  summons  being  to  bring  the  defendant  into  Court  by 
giving  him  legal  notice,  his  voluntary  appearance,  without  limit- 
ing his  appearance,  is  a  waiver  of  a  summons  and  he  is  as  com- 
pletely in  ('ourt  as  if  he  had  been  served  therewith.  Caldwell  v. 
Wihon,  425. 

ARBITRATORS: 

1.  Arbitrators  need  not  gointo  particulars  andaasign  the  reasons  upon 

which  their  award  is  based.     Maybtvry  v.  yfayberry,  24H. 

2.  While  corruption  is  gcKxl  ground  for  setting  aside  an  award,  a  mis- 

take of  fact  is  not,  unless  the  arbitrators  have  made  it  through  un- 
due influence  or  the  fraud  of  a  purty.     lb. 

3.  AVhere  a  controversy  was  submitted  to  arbitration  and  the  arbitra- 

tors made  tht^ir  award  by  a  simple  announcemeut  of  the  result, 
without  stating  their  reasons  or  the  law  governing  them  in  their 
finding,  and  there  was  no  proof  that  undue  influence  was  brought 
to  bear  upon  them  or  that  any  evidence  was  excluded;  Ildd,  that 
the  award  is  conclusive  upon  thepartiesand  will  not  be  set  aside.  lb. 

ARREST  AND  BAIL,  4<). 

ARREST  OF  JUDGMENT: 

A  judgment  can  be  arrested  in  criminal  cases  only  when  the  defect 
complained  of  appears  upon  a  record  proper.     State  v.  Fvrr,  606 

ARSON,  r)T4: 

An  indictment  charging  the  defendant  with  burning  a  dwelling  house 
occupied  by  him  •*asles.see".fHlls  within  Section  1761  of  Th^  Code^ 
which  declares  that  any  tenant  who  shall  injure  any  tenant  house 
of  his  landlord  b}'  burning,  or  in  any  other  manner,  shall  be  guilty 
of  a  mis(iemeanor.     State  v.  Graham,  iVZS. 
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ASSIGNMENT  OF  DEBT  : 

Any  contract  that  constitutes  an  indebtedness  or  money  liability  may 
be  assigned.     BnuM  v.  Schwl  Committee,  107. 

ASSIGNMENT  OF  NOTE  WITHOUT  ENDORSEMENT.  122. 

ASSIGNEE  OF  UNENDORSED  NOTE: 

1.  The  assignee  of  a  negotiable  note  endorsed  by  the  clerk  of  the  payee 

without  authority  is  simply  the  holder  of  unendorsed  negotiable 
paper  and  ,is  such  has,  jrrimn  fane,  the  equitable  title  and  can 
maintain  an  action  thereon  under  Section  177  of  Tfte  Ctnle.  Beete 
V.  Crumptof},  122. 

2.  The  transferee  of  an  unendorsed  negotiable  note  (unless  payable  to 

bearer)  takes  the  paper  subject  to  all. equities  which  the  maker  has 
against  the  payee.     lb. 

3.  In  an  action  by  the  transferee  of  an  unendorsed   negotiable  note 

against  the  maker,  the  latter  may  show,  in  evidence,  the  condi- 
tions upon  whicli  it  was  executetl  and  delivered  to  the  payee  in 
order  to  show  a  failure  of  consideration,  such  evidence  not  being 
a  coutradicti(in  of  the  terms  of  the  written  contract  but  proof  of 
an  additional  verbal  agreement.     lb. 

ATTORNEY  GENERAL,  Leave  of  the  Relator  to  Sue  for  Office,  376. 

ATTORNMENT  OF  MORTGAGOR  AS  TENANT  TO  MORT- 
GAGEE, 70. 

■ 

AUCTIONEER  AT  SALE  OF  LAND  ACTING  FOR  PURCHASER: 

Where  a  purchaser  of  land  at  a  sale  under  a  deed  of  trust  procured  the 
auctioneer  to  bid  it  off  for  him  without  the  knowledge  of  the  trus- 
tee, the  sale  is  not  void  but  voidable  only  and  can  be  set  aside 
only  when  the  party  seeking  the  rescission  is  able  to  place  the 
purchaser  in  fttatu  quo  and  offers  to  do  so.     Russell  v.  fi/jberts,  322. 

AWARD  OF  ARBITRATORS: 

1.  Arbitrators  need  not  go  into  particulars  and  assign  the  reasons  upon 

which  their  award  is  based.     Mnyberry  v.  Mayberry,  248. 

2.  While  corruption  is  good  ground  for  setting  aside  an  award,  a  mis- 

take of  fact  is  not,  unless  the  arbitrators  have  made  it  through  un- 
due inrtuence  or  the  fraud  of  a  party.     lb, 

3.  Where  a  controversy  was  submitted  to  arbitration  and  the  arbitra- 

tors made  their  award  b}'  a  simple  announcement  of  the  result. 
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without  stating  their  reasons  of  the  law  governing  them  in  their 
finding,  and  there  was  no  proof  that  undue  influence  was  brought 
to  bear  upon  them  or  that  any  evidence  was  excluded;  UeM,  that 
the  award  isconclusive  upon  the  parties  and  will  be  set  aside.    lb. 

BIBLE  ENTRIES  AS  TO  AGE: 

In  the  trial  of  an  indictment  for  carnally  knowing  and  abusing  a  female 
child  between  ten  and  twelve  years  of  age,  it  was  proper  to  allow 
her  age  to  be  shown  by  entries  in  a  Bible  where  the  witness  states 
that  he  knew  the  handwriting  of  the  child's  mother,  that  the  Bible 
had  belonged  to  the  mother  and  that  the  entries  had  been  made  by 
her  and  that  she  had  been  dead  seven  years.  Statf  v.  Hairston,  579, 

BILL  OF  LADING: 

A  bill  of  lading  is  both  a  contract  and  receipt;  as  a  contract  to  carry 
and  deliver  the  goods  upon  the  terms  and  conditions  specified  in 
the  instrument,  it  cannot  be  explained  by  parol  testimony  so  as 
to  alter  its  legal  eflfect,  in  the  absence  of  fraud  or  mistake,  biU  as 
a  receipt  or  acknowledgement  of  the  quantity,  character  or  condi- 
tion of  the  articles,  it  may  be  explained,  varied  or  contradicted 
like  any  other  receipt      yfnnnfacturintj  Co.  v.  liailiray  Co.,  514. 

BONA  FIDES  OF  TOWX  OFFICIALS.  589. 

BOND  FOR  APPEARANC^E.  (See  Appearance  Bond). 

BOUNDARY,   Disputed,  366. 

1.  Actual  possession  of  one  tract  of  land  does  not  give  constructive 

possession  of  an  adjoining  tract  separated  from  the  other  by  dis- 
tinct lines  and  boundaries.     BuHnight  v.  yfeekins,  28. 

2.  Where,  in  the  trial  of  proceedings  to  establish  boundaries,  under 

the  provisions  of  C'hapter  22,  Acts  of  1H98,  th"  plaintiff  claimed  a 
.  parcel  of  land  adjoining  a  tract  of  which  he  liad  actual  possession, 
but  failed  to  show  any  possession,  actual  or  constructive,  of  the 
land  in  dispute,  or  to  show  title  out  of  the  State,  or  to  connect  his 
title  with  prior  owners;  Hdd,  that  it  was  not  error  to  instruct  the 
jury  that,  upon  the  evidence,  the  jury  should  find  adversely  to 
the  plaintiff.     lb. 

BOUNDARIES  OF  TOWN,  612. 

"BROADSIDE"  EXCEPTION: 

A  "broadside,"  or  general,  exception  to  the  refusal  of  the  trial  Judge 
to  give  tlie  instructions  as  asked,  and  for  instructions  given,"  will 
not  be  considered  in  this  Court.     Htate  v.    Webster,  586. 
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BURDEN  OF  PROOF.  84,   107.  115,  135,   166,  684. 

1.  When  a  transaction  between  parties  occupying  a  fiduciary  relation 

such  as  mortgagor  and  mortgagee,  is  impeached,  there  is  a  pre- 
sumption of  fraud,  and  the  burden  of  proving  the  dealings  to  have 
been  fair.  Ixmn  fitU.,  and  witliout  undue  influence  arising  out  of 
such  relation,  rests  upon  the  party  occupying  the  position  of  ad- 
vantage.    HintH  V.  Outhtir,  51. 

2.  When  the  statute  of  limitations  is  pleadcKl  the  burden  devolves  upon 

the  plain tiflf  to  show  that  the  c»use  of  action  accrued  within  the 
time  limited.     Ptirker  v.  ILtrden,  57, 

3.  In  the  ab.sence  of  pro<jf  as  to  the  date  of  the  conversion  of  property, 

the  presumption  is  thnt  it  was  as  of  the  date  of  taking  the  property 
into  possession.     lb. 

4.  Where,  in  an  action  to  recover  land,   the  defendant  set  up  as  title 

the  alleged  purchase  of  the  land,  by  his  ancestor,  from  the  plain* 
tiff's  ancest4)r.  J.  9.,  and  also  pleaded  the  twenty  years  statute  of 
limitaions  and  admitted  that  plaintiffs  were  the  heirs  at  law  of  J. 
•  S.,  and  that  the  latter  had  died  within  15  years  prior  to  the  com- 
mencement of  the  action,  and  the  plaintiff's  intnxiuced  testimony 
tending  to  show  that  the  defendant  had  not  been  in  possession  of 
the  land  for  20  years:  IhUi,  tluit  the  bunlen  of  pr(x)f  having  been 
shifted  upon  the  defendant,  by  the  allegations  in  his  answer  and 
his  admissions,  to  shc^w  a  better  title  either  by  a  valid  conveyance 
from  the  common  source  to  himself  or  his  ancestor,  or  by  making 
g()o<l  his  plea  of  the  stiitute,  it  was  error  to  non-suit  the  plaintiff. 
Collins  v.  Stninso/t,  67. 

5.  Under  no  circumstances  can  a  verdict  be  directed  in  favor  of  the 

party  upon  whom  the  burden  of  proof  rests.     lb. 

6.  If  upon  the  trial  of  an  indictment  for  entry  on  land  after  being  for- 

bidden, such  entry  is  shown  or  admitted,  the  burden  is  upon  the 
defendant  to  show  that  he  entered  under  a  boiut  Jiik  claim  of  right. 
Siiftr  V.  Ditrfittm,   'yAiy. 

7.  In  such  ca.se,  in  addition  to  defendant's  testimony   that  he  believed 

he  had  a  ri^ijht  to  enter  he  must  show  that  he  had  reasonable  ground 
for  such  be'ief,  and  in  the  absence  of  such  additional  evidence  it  ia 
the  duty  of  the  trial  Judge  to  instruct  the  jury  that,  if  they  be- 
lieve the  evidence,  the  defendant  is  guilty,     lb. 

8.  Where,  in  the  trial  of  an  issue  of  (h  rintirit  vd  Hon,  the  sanity  of  the 

testator  is  impeached,  ilie  burden  of  proof  is  upon  the  caveators. 
///  rt    ///////"a    Will,  336. 

BUILDING  ik  LOAN  ASSOCIATION  :  * 

A  sUx'kholder  of  an  insolvent  Building  and  Loan  Association,  who  was 
also  a  borrower  of  its  money  on  mortgage   is  not  entitled  to  have 
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the  excess  of  the  proceeds  of  the  sale  of  his  mortgaged  property, 
over  the  mortgage  debt,  paid  to  him,  when  his  pro  rata  share  of 
the  deficiency  in  the  assets  of  the  concern  is  equal  to  such  excess. 
Meares  v.  Danis,  126. 

BURGLARY: 

In  the  trial  of  a  person  for  burglary,  it  is  not  competent  for  him  to 
show  that  other  burglaries  were  committed  in  the  same  neighbor- 
hood about  the  same  time  as  the  one  with  which  he  is  charged 
was  committed.     State  v.  Snuirr,  669. 

^'BY:' 

The  word  "by"  when  used  as  a  designation  of  terminal  point  of  time 
means  "not  later  than."     Cotton  Mills  v.  Duruttan.     12. 

**CALABOOSE."  Construction  of,  301. 

CARNAL    INTEHCOUHSE    WITH   CHILD    BETWEEN   TEX  AND 
TWELVE   Y'EARS  OF  AGE. 

A  man  and  a  wonmn  are  both  guilty  of  abusing  and  carnally  knowing 
a  female  child  where  both  cau.st^d  the  child  Xa  become  drunk  and 
the  man  had  intercourse  with  the  child  while  being  held  by  the 
woman.     State  v.  Hairxton,  579. 

CASE  ON  APPEAL.     (See,  alho,  "Appeal."): 

1.  Where,  in  the  Court  below,  a  dispute  arost^  as  to  whether  there  had 

been  service  of  a  case  on  appeal,  it  was  proper  for  the  Judge  to 
find  the  facts  and,  having  found  that  there  had  not  been  such  ser- 
vice within  the  statutory  time,  it  was  proper  for  him  to  order  the 
appellant's  '"case  on  appeal"  to  be  stricken  from  the  files.  Hicks 
V.   WtstbrooK\  131. 

2.  A  statement  of  case  on  appeal  signed  only  by  the  appellant's  coun- 

sel with  nothing  to  show  that  it  was  served  within  the  prescribed 
time,  or  at  all,  upon  the  appellee  or  his  counsel,  is  a  nullity.     Ih. 

3.  The  absence  of  a  case  on  appeal  does  not  entitle  the  appellee  to  have 

appeal  dismissed,  but,  if  no  error  appears  on  face  of  the  record 
|iroper,  the  judgment  below  will  be  afl3rmed.     lb. 

4.  Where  an  appellant  fails  ti)  have  printed  as  a  part  of  the  record  on 

appeal  an  exhibit  which  was  made,  by  the  Judge  or  by  agreement 
of  counsel,  a  part  of  the  case  on  appeal,  the  appeal  will  be  dis- 
missed.    Fleming  v.  McPhail,  183. 
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CASE  ON  APPEAL,  Service  of : 

1.  An  endorsement  by  counsel,  who  accepted  service  of  case  on  app<«l 

adding  the  date  and  stating  that  he  did  not  waive  the  objection 
that  the  case  was  served  too  late,  was  competent  and  properly  cer- 
tified  by  the  Clerk  as  a  part  of  the  proceedings  in  the  case.  Barrns 
\.  Railroad  Co.,     504. 

2.  The  settlement  of  a  case  on  appeal  by  the  Judge  does  not  cure  the 

failure  to  serve  the  case  within  the  time  fixed  by  law.     Ih. 

CATTLE,    Impounding  by   Corporation: 

1.  Where  a  town  ordinance  made  it  the  duty  of  the  town  constable  to 

impound  all  cattle  running  at  large  within  the  town  limits  and 
authorized  the  sale  of  such  cattle  for  the  cost  of  taking,  impound- 
ing and  keeping  the  same,  and  the  general  law  prohibited  the 
authorities  from  charging  any  poundage  or  penalty  in  cases  where 
the  impounded  cattle  belonged  to  non-residents.  Held,  that  a  sale 
of  an  impounded  cow,  belonging  to  a  non-resident,  for  the  c<ist  of 
feeding  her  while  impounded,  was  authorized  and  conferred  a 
good  title  on  the  purchaser,  since  the  cost  of  feeding  is  not  em- 
braced in  the  word  "poundage  or  penalty."  Aydhit  v.  Elizahtth 
City.  4. 

2.  When  tho  purchaser,  in  such  case,  surrendered  the  cow  to  the  true 

owner,  he  cannot  recover  from  the  town  authorities  the  amount. 
IHd. 

CATTLE  RUNNING  AT  LARGE: 

It  is  not  unconstitutional  for  the  Legislature  to  prescribe  that  resident 
owners  of  stock  found  running  at  large  in  a  town  shall  pay  a 
higher  penalty  tlian  non-resident  owners,  it  being  a  discrimination 
forbidden  neither  by  Article  I,  Sectiou  7,  of  the  Cons:itution  of 
the  State  nor  by  the  I4th  Amendment  to  the  Constitution  of  the 
United  States.     Bt'badfotd  v,  FayttteciUe,  418. 

CAUSE  OF   ACTION: 

L  Where  parties  to  a  contemplated  litigation  agreed  that  the  disputed 
matters  should  be  submitted  to  and  heard  by  the  Judge  at  the 
next  ensuing  Term  of  the  Superior  Court  upon  complaint,  answer 
and  the  evidence,  without  summons  being  issued,  and  that  his 
judgment  on  su(!h  hearing  should  be  final  and  that  either  party 
failing  to  comply  with  such  agreement  should  forfeit  and  pay  to 
the  other  an  agreed  sum  which  might  be  sued  for  and  recovered 
at  any  time  after  refusal  to  comply  with  such  agreement:  Hdd^ 
that  such  contract  was  not  illegal  or  against  public  policy  and  was 
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founded  upon  good  and  sufficient  consideration,  so  that  its  viola- 
tion gave  a  right  of  action  against  the  party  in  default  for  the 
whole  of  the  sum  agreed  upon  as  liquidated  damages.  Pendleton 
V.  Elertric  Light  Co.,  20. 

2.  The  failure  of  the  plaintiff  in  such  contemplated  action  to  take  any 
steps  toward  bringing  the  matter  to  a  hearing  at  the  appointed 
term  of  Court,  except  a  motion  to  tile  his  complaint  made  late  in 
the  afternoon  of  the  last  day  of  the  term  and  just  as  the  Judge 
was  preparing  to  leave  the  bench,  was  not  a  compliance  with  the 
terms  of  the  agreement,  under  whi(^  the  adverse  party  had  the 
right  to  expect  that  the  complaint  would  he  filed  regularly  and  in 
good  time  and  that  the  trial  of  the  matter  would  be  in  the  Court 
House  and  in  the  usual  hours  of  business,     lb. 

CAUSE   OF   ACTION,    When  it  Accrues: 

The  Statute  of  Limitations  begins  to  run  against  a  cause  of  action  as 
hoon  as  the  plaintiff,  being  then  under  no  disability,  is  at  liberty 
to  sue.     EUer  v.  Church,  369. 

CERTIFICATE  OF  COMPETENC^Y  TO  PRACTICE  MEDICINE  OR 
TO  ENGAGE   IN  OTHER   SKILLED   OCCUPATION,  643. 

CERTIORARI.    884: 

1.  When  the  petition  for  a  certiorari  is  not  verified  as  required  by  Rule 
-  42,  and  no  transcript  of  tlie  record  proper  is  tiled,  and  no  sufficient 

reason  is  given  for  the  failure  to  docket  the  record  and  case  on 
appeal,  the  motion  will  he  denied.     Cntz  v.  Sparger,  283. 

2.  The  failure  of  the  Clerk  below  to  send  up  the  transcript  after  the 

case  on  appeal  had  been  tiled  in  his  office  will  not  excuse  appel- 
lant's failure  to  have  the  transcript  or  case  on  appeal  tiled,  where 
there  is  no  allegation  tliat  the  appellant  had  tendered  the  fees  for 
such  transcript  and  was  otherwise  free  from  Inchts.     lb. 

CESTUI   QUE    Tl.UST: 

A  c*'iitiii  (jiif  truHt  may  buy  at  the  trust  sale  for  his  benefit.  Monroe  v. 
Fur.. tier,    U)\. 

CHANCRE   OF   VENUE,   6(i9. 

CHARAC'l  EU,    Testimony  Concerning: 

W^hile  a  witness  as  to  character  may,  of  his  own  motion,  say  in  what 
respect  the  character  of  the  person  asked  about  is  good  or  bad, 
the    party   introducing  him  can  only  interrogate  him  as  to  the 
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general  character  of  such  person;  hence,  defendants  charged  with 
rape  cannot  prove  by  their  witness  as  to  cliaracter  of  prosecutrix 
that  such  character  was  bad  for  virtue.     StfiU  v.  Haintton,  579. 

CHARGE  ON   LAND: 

Where  land  is  devised  to  a  person  if  he  will  pay  a  certain  sum,  and 
there  is  no  devise  over  to  another,  the  limitation  will  be  considered 
a  charge  upon  the  land  rather  than  a  condition  precedent  since 
the  law  favors  a  At'lting  of  estates  rather  than  estates  ux>on  such 
condition.     Allen  v.  Allen,  328. 

CHARGE   ON   SEPARATE  ESTATE  OF  MARRIED   WOMAN,   387. 
CHARTER  OF  CORPORATION  SUBJECT  TO  REPEAL,    1. 
CITIES  AND  TOWNS,  301. 

CITY   IMPROVEMENTS: 

1.  The  use  of  a  street  for  laying   pipes,  &c.,   in   furnishing  water 

lights.  &c.,  does  not  impose  any  additional  servitude  beyond  those 
reasonably  included  in  the  dedication  of  all  streets.  Smith  v. 
City  of  Qoldsboro,  350. 

2.  Where     plaintiff,     while    owner  of    lands    adjacent   to    a    City. 

platted  and  divided  the  same  into  "lots"  and  '^streets"  and  sold 
all  the  lots  to  purchasers  but  made  no  conveyance  of  the  streets, 
subsequently  the  corporate  limits  of  the  City  were  extended  so  as 
to  include  the  lands;  Hdd,  that  the  plaintiff  is  entitled  to  no 
damages  against  the  City  for  using  the  streets  to  fulfill  its  duty  to 
the  purchasers  of  the  lots  in  furnishing  them  water  and  lights, 
such  use  not  creating  any  additional  servitude  not  contemplated  by 
their  dedication.     lb. 

CLAIM    OF   RIGHT: 

* 

1.  If  upon  the  trial  of  an  indictment  for  entry  on  land  after  being  for- 

bidden, such  entry  is  shown  or  admitted,  the  burden  is  upon  the 
defendant  to  show  that  he  entered  under  a  bona  fidf  claim  of 
right.     State  v.  Durham,  546. 

2.  In  such  case,  in  addition  to  defendant's  testimony  that  he  believed 

he  had  a  right  to  enter  he  must  show  that  he  had  reasonable 
ground  for  such  belief,  and  in  the  absence  of  such  additional 
evidence  it  is  the  duty  of  the  trial  Judge  to  instruct  the  jury  that, 
if  they  believe  the  evidence,  the  defendant  is  guilty.     lb. 
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CLERK  OF  SUPERIOR  COURT: 

Where  letters  of  admiuistration  are  issued  to  one  person,  who  qualifies^ 
the  power  of  the  Clerk,  in  that  respect,  and  as  to  that  Estate,  are 
exhausted  and  the  subsequent  appointment  of  another  person  as 
administrator,  before  the  first  appointment  is  revoked,  is  void. 
In  re  Bowman  s  Eittate. 

CLERK   OF   SUPERIOR   COURT,    Appeal  from  judgment  of: 

Under  Chapter  276,  Acts  of  1887,  amendatory  of  Section  255  of  The 
Code,  the  Judge,  to  whom  a  cause  is  sent  by  appeal  or  otherwise 
from  the  Clerk  of  a  Superior  Court,  has  full  jurisdiction  to  hear 
and  fully  determine  the  cause,  or  to  make  orders  therein  and  send 
it  back  to  the  Clerk  to  be  proceeded  with  by  him.  Faison  v. 
WiUiamn,  152. 

CLERK  OF  SUPERIOR   COURT,  Duty   of  in  Making  Transcripts  of 
Record  on  Appeal,  574. 

CLERK  OF  SUPREME  COURT: 

There  being  no  statute  authorizing  it,  the  officers  of  this  Court  are  not 
entitled  to  collect  from  a  County  the  costs  accruing  in  this  Court 
on  appeal  in  a  criminal  case  when  the  defendant  was  allowed  to 
appeal   without  bond  and   without  an    order  allowing  him   to 
*  appeal  in  forma  pa  f^  peris  and  is  insolv.^nt.     Clerk's  Office  v.  Com- 

minHionerff,  29. 

CLOSE  RELATIONS,  Testimony  of,  584. 
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30 339 

1826 62 

120 642 

139 238 

144 238 

152 195 

155  (3) 205 

155 58,  208 

164 58 

172 247 

177 123 

178  \  10 

190  (1) 508 

195 508 

197 670,  671 

196 670,  671 
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CODE Sec.  3143.  et  seq 678 

3764 ie2 

3544 296 

3545   296 

3765 615    616 

3765(2) 381 

3836 372 


COHABITATION  CANNOT  CURE  THE  ILLEGALITY  OF  A  MAR- 
RIAGE VOID  ON  ACCOUNT  OF  LUNACY,   297. 

COLLATERAL  FACTS,  Evidence  of:    95. 

1.  It  is  only  when  the  transactions  are  so  connected  or  contempora- 

neous as  to  form  a  continuing  action  that  evidence  of  a  collateral 
offence  will  be  heard  to  prove  the  intent  of  the  offence  charged. 
State  V.  Graham,  623. 

2.  In  the  trial  of  an  indictment  for  burning  a  dwelling  house  occupied 

by  the  defendant  as  lessee,  evidence  that  the  defendant  at  a  prior 
time  was  guilty  of  a  similar  offence  is  inadmissible.     lb. 

COLLECTOR: 

1.  A  collector  of  the  estate  of  a  <lecedent  who  resists  the  claim  of  ilie 

executor  of  the  estate  to  a  fund  in  his  hands  which,  afU*r  litiga- 
tion, is  awarded  to  the  executor,  is  not  entitled  to  an  allowance 
for  counsel  fees  paid  by  him  in  such  litigation.  Johumn  v.  Mnr- 
cuin,  83. 

2.  The  allowance  of  expenditures  of  a  collector  of  an  estate  i.s,  umier 

Seciion  1524  of  Tht:  Code,  within  the  original  jurisdiction  of  the 
Clerk  of  the  Superior  Court  and  the  Court  at  Term  has  no  power 
to  make  an  allowance  to  the  collector  for  counsel  fees  paid  bC 
him  in  a  litigation  in  which  he  attempted  to  defeat  the  rightful 
claim  of  the  executor  to  a  fund  in  his  hands.     Ih 

COLOR  OF  TITLE: 

1.  Where,  in  an  action  to  have  a  parol  trust  declared  in  land  and  to 
have  the  legal  estate  conveyed  accordingly,  a  verdict  was  renderetl 
in  1875  for  the  plaintiff  and  a  nunv  pro  tunc  judgment  fixing  the 
parol  trust  was  rendered  on  the  verdict  in  1880,  and  the  subsequent 
proceedings  in  said  action  were  directed  to  other  purposes  tJian 
to  establish  such  parol  trust,  deeds  for  parts  of  such  land  made  by 
the  holder  of  the  legal  estate  in  1877  or  1885  to  grantees,  who 
w^ent  into  possession  and  held  aversely  to  all  the  world  and  were 
not  made  i>arties  to  the  action  until  1893,  were  color  of  title  which 
ripened  into  full  title  by  seven  years  possession.  Taylor  y. 
Smithy  76. 
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2.  Where  an  administrator  procured  a  bidder  to  buy  his  intestate's 

land  at  an  unauthori/.ed  sale  and  the  bidder  immediately  recon- 
veyed  to  the  administrator  individually,  and  no  money  passed  at 
either  transaction;  Held,  that  the  bidder's  deed  to  the  adminis- 
trator was  color  of  title  without  reference  to  the  lack  of  the  ad- 
ministrator's authority  to  sell  or  to  the  character  of  the  transaction. 
McNeill  V.  Fuller,  209. 

3.  Prior  to  the  Revenue  and  Machinery  Acts  of  1887,  a  Sheriff's  deed 

under  a  sale  for  taxes  was  (without  other  evidence)  only  color  of 
title  and  not  effective,  unless  aided  by  open,  notorious  and  con- 
tinuous possession  for  the  statutory  period.   Worth  v.  Simmons,  857. 

COMMISSION.  Railroid.  (See  "Railkoad  Commission.") 

COMMON  CARRIERS:  (See,  also,   "Railroads.") 

1.  A  bill  of  lading  is  both  a  contract  and  receipt;  as  Arontrart  to  carry 

and  deliver  the  gfx)ds  upon  the  terms  and  conditions  specified  in 
the  instrument,  it  cannot  be  explained  by  parol  testimony  so  as  to 
alter  its  legal  effect,  in  the  absence  of  fraud  or  mistake,  but  as  a 
receipt  or  acknowledgment  of  the  quantity,  character  or  condition 
of  the  articles,  it  may  be  explained,  varied  or  contradicted  like 
any  other  receipt      }fa/iufacturiuf/  O.k  v.  Ilniliray  (h.,  514. 

2.  Among  connecting  lines  of  common  carriers,    that    one  in  whose 

hands  goods  are  found  damaged  is  presumed  to  have  caused  the 
damage  and  the  burden  is  upon  it  to  rebut  the  presumption.     Ih. 

3.  When  a  box  of  goods  is  shipped  over  connecting  lines  and  the 

terminal  line  receives  the  box  in  apparently  good  condition  and 
marks  the  bill  of  lading  •*().  K."  and  the  goods  are  found  to  be 
damaged  at  the  end  of  the  line,  a  rebuttable  presumption  is  raised 
that  the  damages  occurred  on  that  line,     lb. 

4.  If  the  condition  of  the  contents  of  a  box  is  unknown  to  a  railroad 

which  receives  it  for  transportation  over  its  line,  a  failure  to  guard 
against  liability  for  the  condition  of  such  goods  by  examination 
or  stipulation  is  negligence.     Tb. 

COMMON  SOURCE  OF  TITLIv: 

Where,  in  an  action  to  recover  land,  plaintiff  and  defendant  claim  title 
from  a  common  source,  the  plaintiff  is  required  only  to  show  the 
better  title  from  such  source.     Colli ns  v.  Stcnmon,  67. 

COMPLAINT  IN  ACTION  FOR  DIVORCE,  118. 

COMPOUNDING  FELONY: 

Where  parties  charged   with  larceny  were  arrested  and  taken  before  a 
121—91 
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Justice  of  the  Peace  and  were  discharged  after  the  payment  of  the 
costs  and  a  sum  of  money  agreed  upon  between  them  and  the 
prosecutor,  such  voluntary  payment  was  evidence  of  their  guilt 
of  the  larceny  charged  in  the  warrant,  and  the  acceptance  of  tba 
costs  from  the  defendants  by  the  magistrate  was  some  evidence 
against  him  on  the  trial  of  an  indictment  for  compounding  the 
felonv.     State  v.  Furr,  606. 

COMPItOMISE,  Binding  Effect  of: 

The  acceptance,  by  telegram,  of  an  offer,  made  by  telegram,  to  pay  a 
sum  certain  in  full  scittlement  of  a  claim  in  dispute,  followed  by 
immediate  payment  by  the  debtor  of  the  amount  which  was 
retained  by  the  creditor,  constitutes  a  contract,  bv  wav  of  com- 
promise  in  full  satisfaction  of  the  claim,  which  the  creditor  lias  no 
right  to  alter  by  the  form  of  receipt  given  for  the  money.  Pruden 
V.  Riilroad  Co,,  509. 

CONCEALED  WEAPONS: 

1.  The  gist  of  the  offence  of  carrying  a  concealed  w^eapon  abrmt  one's 

person  and  off  one's  own  premises,  consists  in  the  guilty  intent  to 
carry  it  concealed  and  not  in  the  intent  to  use  it.  Stat€  v. 
Reams,  556. 

2.  The  concealed  possession  of  a  weapon  about  one's  person  and  off 

his  own  premises  raises  the  presumption  of  guilt  which  may  be 
rebutted,  and  whether,  in  a  given  case,  the  w^eapon  is  concealed 
from  the  public  and  such  presumption  of  guilty  intent  is  rebutted 
by  the  mode  of  carrying  the  weapon,  are  questions  for  the 
jury.     lb. 

*^.  Where,  in  the  trial  of  an  indictment  for  carrying  a  concealed 
weapon,  it  appeared  that  the  defendant  had  on  no  overcoat  and 
had  put  his  pistol,  10  or  11  inches  Jong,  in  an  upper  outside  coat 
pocket  and  that  the  handle  and  two  inches  of  the  breech  were 
exposed  to  view  and  that  when  it  was  handed  to  him  to  take  on 
a  journey  he  said  he  did  not  intend  to  conceal  it,  it  was  error  to 
instruct  the  jury  that,  if  they  believed  from  the  evidence  tliat  any 
[)art  of  the  pistol  was  concealed,  that  it  could  not  be  seen  from  the 
outside,  they  should  tiud  the  defendant  guilty.     lb. 

CONDITIONS  IN  FIRE  INSURANCE  POLICY,  290. 

CONDITION  IN  MORTGAGE: 

A  mortgage  on  realty  and  personalty  to  secure  a  debt  payable  in 
installments  provided   that,  upon  the  payment  of  installments 
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amounting  to  J350.  the  personalty  should  be  released  but  that, 
in  default  in  paymentof  one  of  the  installments,  all  should  become 
due  and  the  mortgat^ee  might  take  possession  and  sell.  The 
mortgagor  being  in  default,  the  mortgagee  on  the  6th  of  March, 
instituted  an  action  for  the  possession  of  the  personal  property 
w^iich  was  on  that  day  seized  by  the  sheriff  and  three  days  there- 
after was  delivered  to  the  plaintilY.  On  the  10th  of  March  the 
defendant,  mortgagor,  tendered  to  the  plaintiff  an  amount  which, 
added  to  the  installments  paid,  equalled  $350  and  interest  and 
costs  of  the  proceeding  which,  being  refused,  was  deposited  with 
the  Clerk  of  the  Court  for  benefit  of  the  plaintiff.  Held^  that, 
upon  such  payment  into  Court,  the  mortgage  on  the  personalty 
was  io  umtoNti  released  and  the  plaintiff  should  have  discontinued 
his  action.     B^irbee  v.  Sroggini(,   135. 

CONDITION  PRECEDENT,  328. 

CONDITIONAL  SALE: 

A  written  contract  although  called  a  "lease  on  the  installment  plan" 
and  not  providing  that  title  shall  pass  upon  the  completion  of  the 
payment  of  the  installments,  may  constitute  a  "conditional  sale" 
of  an  article  w^here  the  same  has  been  delivered  upon  a  payment  in 
advance  and  an  agreement  to  pay  a  certain  sum  each  month  for  a 
series  of  months.     Manvfacturing  Co.  v.  Gray,  168. 

CONNOK'S    ACT,    258. 

CONSENT  TO  MARRIAGE,  Not  the  Only  Essential,  650. 

CONSENT: 

Consent  of  parties  cannot  give  jurisdiction  w^ here  it  does  not  attach 
under  the  Constitution  and  laws.     Carey  v.  Allegood.  54. 

CONSIDERATION.  20. 

CONSPIRACY    TO     PROCURE     SEDUCTION    OF    UNMARRIED 
WOMAN: 

Conspiracy  to  encompass  the  seduction  of  a  young  unmarried  woman 
is  indictable  at  common  law.     State  v.  Powell^  635. 

CONSPIRACY  TO  PROCURE  SEXUAL  INTERCOURSE  THROUGH 
SHAM  MARRIAGE: 

A  marriage  pretendedly  celebrated  before  an  unauthorized  person 
being  a  nullity  and  not  capable  of  being  legalized  by  consent,  a 
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conspiracy  to  procure  sexual  intercourse  with  a  woman  through 
such  pretended  marriage  is  an  indictable  offence.  StaU  t. 
Wilson,  650. 

CONSTABLE'S  BOND,  Liability  of  for  Escape: 

A  constable  is  not  liable  on  his  official  bond  for  the  release  of  a  priaoner 
arrested  by  him  on  void  process.     ApponoUtoi  Co.  v.  Bujfaloe^^. 

CONSTABLE,  Right  to  Execute  Process,  287: 

A  town  or  city  constable  cannot  execute  process  outside  of  his  town 
or  city  unless  directed  to  him  in  the  name  of  the  office  he  holds,— 
that  is,  as  constable  of  his  town  or  city.  Appoinatox  Co,  v. 
Bvffaloe,  37. 

CONSTITUTION,  The,  Article  I       Sec.  1  409 

I         "7  419.645 

"  '*        I         "8  476 

I         ••     14 586 

I         "16 49 

I         "17 477 


1 1 


I  "     19 465,477 

I  "     24 556 

II  "12 408 

II  "     14.397,398,399  403,404,406,408 

II  "23 400 

III  "   1 476 

III  "12 476 

IV  "   2,  12 477 

IV   "   2,  3,  4 476 

IV  "27 540 

V  "   1 409 

"  ••    V    "   4 402 

VII  "   7 403 

"  "    VII  "  12 3 

VII  '•  14 180 

VIII"   1 3 

X   "   8 236 

CONSTITUTIONALITY  OF  STATUTE,  172,  418,  425,  643. 

CONSTITUTIONAL  REQUIREMENTS  AS  TO  PASSAGE  OF 
STATUTE : 

Section  14,  Article  2,  of  the  Constitution  providing  that  do  law  shall  be 
passed  to  raise  money  on  the  credit  of  the  State  or  to  pledge  the 
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f^ith  of  the  State,  directly  or  indirectly,  for  the  payment  of  any 
debt,  or  to  impose  any  tax  upon  the  people  of  the  State,  or  to  allow 
the  counties,  cities  or  towns  to  do  so  unless  the  bill  for  the  purpose 
shall  have  been  read  three  several  times  in  each  house  of  the  Gen- 
eral Assembly  and  passed  three  several  readings  which  readings 
shall  have  been  on  three  different  days,  and  agreed  to  by  each 
House  respectively,  and  unless  the  yeus&nd  nays  on  the  second  and 
third  readings  of  the  bill  shall  have  been  entered  on  the  "Journal, 
is  mandatory.     Conumssiorifrs  v.  Snuggs^  394. 


it 


CONSTRUCTION  OP  WRITTEN  CONTRACT,  148: 

1.  The  meaning  of  the  terms  of  a  written  contract  is  a  question  of  law 

for  the  Court  alone  to  determine.     E(f wards  v.  Railroad  Co  ,  490. 

2.  Where  a  letter  from  an  employer  stated:  "You  have  been  appointed 

general  storekeeper  for  the  S5'stem  to  take  effect  July  15th.  Your 
salary  will  be  $1,8(M)  a  year;'*  and  the  appointive  entered  upon  his 
duties  and  received  $150  per  month  until  he  was  discharged;  Heldf 
that  the  contract  was  not  an  employment  by  the  year,  the  reason- 
able construction  of  the  contract  being  that  the  parties  intended 
that  the  service  should  be  performed  for  a  price  that  should  aggre- 
gate the  gross  sum  annually,  leaving  the  parties  to  sever  their  re- 
lations at  will.     lb. 

CONSTRUCTIVE  NOTICE.    258: 

The  principle  of  constructive  notice  arises  out  of  the  duty  of  an  intend- 
ing purchaser  of  land  to  reasonably  and  in  common  prudence  see 
that  his  vendor  has,  prima  facie,  a  good  title;  and  while,  because 
of  such  duty,  he  is  affected  with  notice  of  the  provisions  of  such 
deeds  and  other  documents  as  are  necessary  to  show  the  vendor's 
title,  yet  when  he  finds  upon  record  a  deed  to  his  vendor  from  the 
former  owner  conveying  an  absolute  estate  in  the  land,  he  is  not 
affected  with  notice  of  the  provisions  of  the  grantor's  will  recorded 
in  the  Clerk's  office  executed  prior  to  the  deed  and  devising  the 
land  to  the  grantee  in  such  deed  subject  to  a  charge.  Allen  v. 
Allen,  828. 

CONSTRUCTIVE  POSSESSION: 

1.  Actual  possession  of  one  tract  of  hind  does  not  give  constructive 

possession  of  an  adjoining  tract  separated  from  the  other  by  dis- 
tinct lines  and  boundaries.     Baxnight  v.  Mcekitis,  23. 

2.  Where,  in  the  trial  of  proceedings  Xo  establish  boundaries,  under 

the  provisions  of  Chapter  22,  Acts  of  1893,  the  plaintiff  claimed  a 
parcel  of  land  adjoining  a  tract  of  which  he  had  actual  posses.sion, 
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but  failed  to  show  any  possession,  actual  or  constructive,  of  the 
land  in  dispute,  or  to  show  title  out  of  the  State,  or  to  connect  his 
title  with  prior  owners;  //fW,  that  it  was  not  error  to  instruct  the 
jury  that,  upon  the  evidence,  the  jury  should  find  adversely  to  the 
plaintiff.     Ih. 

3.  While  the  possession  of  a  tenant  of  a  parcel  of  land  withina  general 

boundary  of  land  belonging  to  his  lessor,  is  in  law,  the  possession 
of  the  lessor  up  to  the  boundaries  contained  in  the  latter's  deed,  it 
is  different  as  to  the  possession  of  a  purchaser  of  such  parcel,  since 
the  vendee,  while  deriving  title  from  his  vendor,  docs  not  hold 
possession  under  him,  and  his  poss<\ssion  extends  no  further  than 
the  boundaries  included  in  his  own  deed.      Worth  v.  Sinnnout,  357. 

4.  "Where  in  the  trial  of  an  action  tor  the  recovery  of  a  parcel  of  land 

admitted  to  be  within  a  boundary  described  in  a  tax  deed  executed 
before  18^7,  there  was  no  actual  pos-ession  under  such  tax  deed 
shown  by  the  plaintiff,  or  those  under  whom  he  claimed,  deeds  ex- 
ecu  ted  by  the  grantee  in  such  tax  died  and  by  his  heirs  and  by  a 
Commissioner  in  partition  proceedings,  after  the  death  of  such 
grantor,  for  certain  parcels  of  land  admittedly  within  the  boun- 
dary of  the  tax  deed,  were  inadnii-siblc,  as  well  as  the  possession 
of  the  purchasers  under  such  deeds,  to  sliow  the  possession  of 
plaintiff,  or  of  tliose  under  whom  he  claimed,  of  any  part  of  the 
tax  deed  bouudarv  outside  of  the  lands  include<l  in  the  deeds  so 
offered.     Jh. 

CONTRAC^T,  144; 

1.  A  surety   for  the  faithful  performance  of  duty  by  an  a.irent,  in  an 

obligation  of  the  form  called  a  "continuing  guaranty,"  has  the 
right  to  witiidraw  from  such  obligation  by  giving  notice  to  the 
principal,  and  is  not  liable  for  any  defaults  of  the  agent  in  matters 
entrusted  to  him  after  the  service  of  such  notice.  Man tifartu ting 
Co.  V.  Dmugluin^  88. 

2.  The  construction  of  a  contract  does  not  depend  upon  what  either 

party  intended  but  upon  what  both  agreed.  ThomuH  v.  S/uM>ting 
Club,  238. 

3.  The  law  implies  a  promise  to  pay  for  work  done  and  accepted  and, 

in  the  absence  of  an  agreed  price  or  an  understanding  that  nothing 
is  to  be  pjdd,  the  laborer  may  recover  the  reasonable  value  of  his 
services.     lb. 

4.  VVhire  plaintiff,  at  the  in.stance  of  defendant,  procured  leases  for 

the  latter  which  were  accepted,  and  plaintiff,  expecting  U)  obtain 
remunerative  employment  as  steward  for  the  defendant,  did  not 
intend  to  charge  U.v  getting  up  the  leases  but  there  was  no  agree- 
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ment  that  he  would  not  do  so;  Hekly  that  plaintifT  was  entitled  to 
recover  the  reasonable  value  of  his  services.     Ih. 

5.  The  acceptance,  by  telegram,  of  an  offer,  made  by  telegram,  to  pay 
a  sum  certain  in  full  settlement  of  a  claim  in  dispute,  followed  by 
immediate  payment  by  the  debtor  of  the  amount  which  was  re- 
tained by  the  creditor,  constitutes  a  contract,  by  way  of  compro- 
mise in  full  satisfaction  of  the  claim,  which  the  creditor  has  no 
right  to  alter  by  the  form  of  receipt  given  for  the  money.  Pruden 
V.  Railroiid  Co.^  509. 

CONTRACT,  Assignability  of: 

Any  contract  that  constitutes  an  indebtedness  or  money  liability  may 
be  assigned.     Bunk  v.  School  (oimnittee,   107. 

CONTRACT,  Breach  of: 

1.  Where  parties  to  a  contemplated  litigation  agreed  that  the  disputed 

matters  should  be  submitted  to  and  heard  by  the  Judge  at  the  next 
ensuing  Term  of  the  Supeiior  Court  upon  complaint,  answer  and 
the  evidence,  without  summons  being  issued,  and  that  his  judg- 
ment on  such  hearing  should  be  final  and  that  either  party  failing 
to  comply  with  such  agreement  should  forfeit  and  pay  to  the  other 
an  agreed  sum  which  might  be  sued  for  and  recovered  at  any  time 
after  refusal  to  comply  with  such  agreement;  Ilchi,  that  such  con- 
tract was  not  illegal  or  against  public  policy  and  was  founded 
upon  good  and  sufficient  consideration,  so  that  its  violation  gavea 
right  of  action  against  the  party  in  default  for  the  whole  of  the 
sum  agreed  upon  as  licjuidated  damages.  PftifUeton  v.  Electric 
Light  ('o.,  20 

2.  The  failure  of  the  plaintiff  in  such  contemplated  action  to  take  any 

steps  toward  bringing  the  matter  to  a  hearing  at  the  appointed 
term  of  Court,  except  a  motion  to  tile  his  complaint  made  late  in 
the  afternoon  of  the  last  day  of  the  Term  and  just  as  the  Judge 
was  preparing  to  leave  the  bench,  was  not  a  compliance  with  the 
terms  of  the  agreement,  under  which  the  adverse  party  had  the 
right  to  expect  that  the  complaint  would  be  filed  regularly  and  in 
good  time  and  that  the  trial  of  the  matter  would  be  in  the  Court 
House  awd  in  the  usual  hours  of  business.     lb. 

3.  Where  a  father  made  a  conveyance  of  lands  to  his  son  in  considera- 

tion of  the  comfortable  support  of  himself  and  wife  during  their 
natural  lives,  in  default  of  which  the  gmntee  covenanted  to  recon- 
vey;  Jlcld,  that  the  grantor  and  his  wife  had  the  right  to  demand 
a  reconveyance,  on  breach  of  the  covenant,  in  entirety,  with  right 
of  survivorship,     Stmnprr  v.  Stamptr,  2ol. 
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CONTRACT    BETWEEN    MORTGAGEE   AND  MORTGAGOR  FOR 
SUPPLIES  TO  LATTER.  70. 

CONTRACT  BY  MARRIED  WOMAN  FOR  SUPPORT  OF  FAMILY: 

1.  The  contract  of  a  married  woman,  made  for  the  support  of  herself 

and  family,  is  valid  and  her  separate  estate  is  liable  therefor. 
Bazemore  v.  MoHritaiiiy  59 

2.  A  husband  may  be  the  agent  of  his  wife  in  the  management  of  her 

separate  estate  and  for  his  contracts,  as  such  agent,  made  for  the 
support  of  herself  and  family,  her  separate  estate  is  liable.     lb. 

3.  Where,  in  the  trial  of -an  action  to  subject  the  separate  estate  of  a 

married  woman  to  the  payment  of  a  debt  alleged  to  liave  been 
contracted  for  the  support  of  her  family,  it  appeared  that  the  wife 
owned  farm  lands  in  her  ow^n  name,  that  her  husband  contributed 
nothing  to  the  support  of  the  family;  that  her  only  means  of  sup- 
port was  the  rental  from  her  lands  which  she  was  unable  to  rent 
without  furnishing  supplies  to  the  tenants;  that  she  had  no  supplies 
and  could  not  furnish  tliem  except  by  contracting  with  some  one 
else  to  do  so  and  that  she  contracted  with  the  plaintiff  to  furnish 
such  supplies;  Held^  that  such  contract  was  for  the  benefit  of  the 
wife  and  family  and  necessary  for  their  support  and  her  separate 
estatti  is  liable  therefor,     lb. 

CONTRACT  IN  INSURANCE  POLICY: 

Where  a  policy  of  insurance  on  a  factory  contained  a  condition  that  it 
should  not  be  operated  later  than  10  o'clock  at  night  and  that  a 
violation  of  such  condition  should  create  a  forfeiture  of  the  policy, 
and  the  premium  required  for  a  mill  running  day  and  night  was 
much  greater  than  for  one  running  in  day  time  only;  HeM,  that 
such  condition  was  a  substantial  provision  of  the  contract  and  not 
a  mere  technicality  and  its  violation  vitiated  the  policy. 
Ahpaugh  v.  Insurance  Co.,  290. 

CONTRACTS  OF  IDIOTS,  LUNATICS.  Ac: 

Idiots,  lunatics  and  persons  otherwise  n<fn  Mmjios  mentis,  being  incom- 
petent to  enter  into  any  valid  contract,  every  person  who  deals 
with  them,  knowing  their  incapacity,  is  deenied  to  perpetrate 
fraud  upon  them  and  their  rights,  and  equity  will  set  aside  such 
contracts  upon  the  ground  of  such  fraud,  charging  the  lunatic 
with  only  such  benefits  as  he  actually  received  from  the  transac- 
tion.    Creekniore  v.  linxter,  31, 

CONTRACT,  Partial  performance  of,  318. 
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CONTRA.CT  RELATING  TO  LAND: 

1.  Where  parties  made  a  contract  for  exchange  of  lauds  and  one  paid 

*'boot  money"  and  received  deeds  from  the  other  and,  in  order  to 
'  perfect  title  to  the  lands  so  conveyed  to  him,  was  compelled  to 
pay  off  encumbrances  which  the  other  party  should  have  dis- 
charged; Held,  that  such  party  is  equitably  entitled  to  have  a  lien 
for  the  amount  so  expended  by  him  declared  upon  the  lands  which 
he  agreed  to  convey  but  has  not  yet  conveyed  to  the  other,  and  to 
have  such  lands  sold  for  the  reimbursement  of  the  sum  so  ex- 
pended.    Rainey  v.  Hineft,  318. 

2.  A  party  to  a  contract  for  the  purchase  of  land,  who  has  given  his 

notes  for  the  purchase  price,  is  at  the  wrong  end  of  the  contract  to 
plead  or  take  advantage  of  the  Statute  of  Frauds  when  the  vendor, 
•     who  hds  executed  no  bond  for  title,  is  nevertheless  able  and  willing 
to  convey  a  good  title.     McNeill  v.  Full  r,  209. 

3.  When  a  party  makes  a  contract  for  the  purchase  of  land  and  then 

repudiates  it,  he  cannot  recover  money  paid  thereon.  Damson  \. 
L(ind  Co.,  146. 

4.  Where,  in  an  action  against  a  corporation  for  the  balance  due  on  a 

contract  for  the  sale  and  purchase  of  land,  the  defendant  denied 
the  contract  and  set  up  a  counter-claim  fur  payments  made  by  its 
officers  without  authority,  to  which  there  was  no  replication  and, 
on  the  trial,  the  jury  found  that  there  was  no  contract;  Held,  that, 
notwithstanding  the  plaintiff's  failure  to  reply  to  the  alleged  coun- 
ter-claim, the  defendant  cannot  recover  thereon,  since  the  pay- 
ments upon  which  the  counter-claim  was  based  could  notiiave 
arisen  upon  the  "same  transaction"  alleged  in  the  complaint,  but 
found  by  the  jury  not  to  have  taken  place  between  the  parties.  Ih. 

CONTRACT,  Repudiation  of,  146. 

CONTRACT,   Written: 

The  meaning  of  the  terms  of  a  written  contract  is  a  question  of  law 
for  the  Court  alone  to  determine.     Edicardu  v.  Railrmid  Co.,  490. 

CONTRIBUTORY    NEGLIGENCE;  (See,    also,    •Negligence"  and 
"Railroads"). 

Where,  in  the  trial  of  an  action  for  damages  caused  by  defendant's 
negligence,  there  is  no  evidence  tending  to  prove  contributory 
negligence,  the  Court  may  instruct  the  jury  that  there  was  no 
contributory  negligence.      White  v.  Builroad  Co.,  484. 

121—92 
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CONVERSION: 

erty  into  possession.     P.r^^l.Trl,  57         """-^  '"^^'^ 
CONVICTED  CRIMINAL,  620. 
C06am  NON  JUDICE,  54. 
CORPORATIONS:  (Sfe   ArRn    -n. 

2.    Under  8ectiou  664  of  tl.  /y  ,  ^" 

Vide  by  it.  by  w  j/L^:';;:,xr'r  "'^  ^"'^"-^'^ «« - 

default  in  pa,in,  the  liTsl  twll!  ^S^"'*^^ '^''^ -^« 

mtors  for  two*  L^hf  be  «V    L      ™""'  "''""  '=^"«'  "^  ^hodi- 
sold  for  aceoun       f  1   I  '"""'"*  '^'^^  '^'^^'^'^'^  f°rf«'"«l  •-'<• 

payment  of  the  anX  iue  o„  Z  T  ■•""*"  "^  '"'^"■«' "»  "^ 
if  any.  should  be  pai^o  t.^HV,  ''"°''  ''°d '"o  balance, 

and  sale  .should  nr  eli  "v  the  tr"'  ^1  '""^  '"'■"  ^"^^^'■'- 
scTiption;  //,w,  that  I  b?l  '"''"' ^'■""'  l«i.s  original  sut. 
subsoriber  who  o  .  "  ck  "  as  d„  h"T  *  '"'^'"'"''"^  «"''  «"d  the 
less  than  its  face  va  a  Zh     ''      •    T"  '"^'"''^'  »"^  -"d  ^r 

4.   Ill  order  that  the  .sale of  th^  fr«n  i  •  .  ^" ^  uas  sold.     lb. 

•"■der  n.ort,a,e:h:;M;::./riro::  rr  ?^^ 

ponuion  as  provided  in  Section  «97  ofl"/?  ''7:'""""  "^  «"«="  «>- 
tion  must  be  provided   ,i,  «  V       .  '^''''-  another  corpoia- 

CW<,  to  take  L  pllt^  and  Z       ""T'  '"  '•"^'■""  '»««  °f  ?■'- 
to  the  public  grow  rout  of  "      ""''""■^^  '"^  "ligations 

that  is  done  tte  roo'o^ior ,!,?,"'        ''''' ^""-•'"•-- anf  until 

CORPOUATIOX.  Deeds  of: 
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of  the  signature,  is  not  effective  as  the  deed  of  the  corporation, 
either  at  common  law  or  under  Section  QS^^  of  77t«  OmU.  Such 
deed  is  only  the  personal  act  of  the  President  and  is  not  admissible 
in  evidence  to  prove  a  conveyance  by  the  corporation.  Caldwell 
V.  Manufacturing  Co.,  339. 

2.  An  instrument  purporting  t<i  be  the  deed  of  a  corporation,  signed 

by  the  President  and  two  members  of  the  corporation,  but  not 
having  the  common  seal  of  the  corporation  attached,  is  not  effec- 
tive as  a  deed,  under  Section  680  of  The  (hde,  for  lack  of  the  com- 
mon seal,  and,  for  the  lack  of  such  seal  and  attestation  by  Secre- 
tary, is  not  good  at  common  law.     Ih. 

3.  A  recital  in  a  deed  of  a  corporation,  properly  executed,  that  it  was 

executed  in  pursuance  of  an  order  of  the  board  of  directors,  dis- 
penses with  tlie  necessity  of  proving  such  action  of  the  board 
otherwise  than  by  the  deed  itself,     lb. 

CORPORATION.  Insolvent: 

A  stockholder  of  an  insolvent  Building  and  Loan  Association,  who 
was  also  a  borrower  of  its  money  on  mortgage,  is  not  entitled  to 
have  the  excess  of  tiie  proceeds  of  the  sale  of  his  mortgageti  prop- 
erty, over  the  mortgage  debt,  paid  to  him,  when  his  ;>/v> /v/?</ share 
of  the  deficiency  in  the  assets  of  the  concern  is  equal  to  such 
excess,     Matns  v.  Darin,  126. 

COSTS: 

When  a  new  trial  is  granted  on  motion  in  this  Court,  for  newly  discov- 
ered evidence,  the  costs  in  this  Court  will  fall  on  the  party  making 
the  motion,  unless  in  exceptional  cases  and  for  special  reasons. 
Herndon  v.  Hatlroad  Co..  498. 

COSTS  IN  CRIMINAL  CASES: 

1.  Costs,  in  this  State  are  entirely  creatures  of  legislation  and  do  not 

exist  without  it.     (ler/c^a  Office  v.  Cominiftnioners,  29. 

2.  There  being  no  statute  authorizing  it,  the  officers  of  this  Court  are 

not  entitled  to  collect  from  a  county  the  costs  accruing  in  this 
Court  on  appeal  in  a  criminal  case  when  the  defendant  was  allowed 
to  appeal  witliout  bond  and  without  an  order  allowing  him  to  ap- 
peal in  forma  pauperis  and  is  insolvent.     lb. 

COUNSEL  ASSISTING  SOLICITOR  IN  CRIMINAL  PROSECUTION: 

1.  Counsel  for  a  private  prosecutor,  who  aids  the  Solicitor  in  the  trial 
of  a  criminal  case,  has  no  authority  to  accept  a  statement  of  case 
on  appeal.     Stat**,  v.  Cameron^  572. 
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2.  Where  the  State's  Solicitor  is  not  present  at  the  trial  of  a  criminal 
prosecution,  the  case  on  appeal  may  be  served  on  the  attorney  who 
represents  him  officially,  with  the  sanction  and  approval  of  the 
Court,  and  in  such  case,  the  appointment  of  such  representative 
must  be  made  a  matter  of  record  and  appear  in  the  transcript  of 
the  record  on  appeal.     lb. 

COUNSEL  FEES: 

A'collector  of  the  estate  of  a  decedent  who  resists  the  claim  of  the  exec- 
utor of  the  estate  to  a  fund  in  his  hands  which,  after  litigation,  is 
awarded  to  the  executor,  is  not  entitled  to  an  allowance  for  coun- 
sel fees  paid  by  him  in  such  litigation.     John^n  v.  Marcom,  88. 

COUNTER   CLAIM: 

1.  Where,  iu  an  action  against  a  corporation  for  the  balance  due  on  a 

contract  for  the  sale  and  purchase  of  land,  the  defendant  denied 
the  contract  and  set  up  a  counter  claim  for  payments  made  by  its 
officers  without  authority,  to  which  there  was  no  replication  and, 
on  the  trial,  the  jury  found  that  there  was  no  contract;  //Wrf,  that, 
notwithstanding  the  plaintiff's  failure  to  reply  to  the  alleged 
counter  claim,  the  defendant  cannnot  recover  thereon,  since  the 
payments  upon  which  the  counterclaim  was  based  could  not  have 
arisen  upon  the  "same  transaction"  alleged  in  the  complaint,  but 
found  by  the  jury  not  to  have  taken  place  between  the  parties. 
Damaon  v.  Land  Co.,  146. 

2.  Though  no  counter  claim  is  pleaded  the  Court  can  order  a  reply  to 

be  filed  to  any  defence  set  up  in  the  answer  or  may  allow  it  to  be 
filed  as  a  matter  of  discretion.     James  v.  Rtiilroad,   530. 

COUNTY,  Creation  of  Debt  by: 

1.  Section  14,   Article  2,  of  the  Constitution  providing  that  no  law- 

shall  be  passed  to  raise  money  on  the  credit  of  the  State  or  to 
pledge  the  faith  of  the  State,  directly  or  indirectly,  for  the  pay- 
ment of  any  debt,  or  to  impose  any  tax  upon  the  people  of  the 
State,  or  to  allow  the  counties,  cities  or  towns  to  do  so  unless  the 
bill  for  the  purpose  shall  have  been  read  three  several  times  in 
each  house  of  the  General  Assembly  and  passed  three  several 
readings,  which  readings  shall  have  been  on  three  different  days, 
and  agreed  to  by  each  House  respectively,  and  unless  the  yeas  and 
HityH  on  the  second  and  third  readings  of  the  bill  shall  have  beeo 
entered  on  the  "Journal,"  is  mandatory.  Commissioners  v. 
Snuggs,  394. 

2.  A  County  has  no  power,  under  Section  1996  et.  seq.  of  The  Cod^and 
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an  affirmative  vote  of  the  qualified  voters  of  the  County,  to  issue 
boDds  and  levy  a  tax  for  their  payment  in  aid  of  a  railroad  not  be- 
gun before  the  adoption  of  the  Constitution  of  1868.     lb. 

COUNTY,  Liability  of  for  Costs  of  Appeal  in  Criminal  Cases: 

There  being  no  statute  authorizing  it,  the  officers  of  this  Court  are  not 
entitled  to  collect  from  a  county  the  costs  accruing  in  this  Court 
on  appeal  in  a  criminal  case  when  the  defendant  was  allowed  to 
appeal  without  bond  and  without  an  order  allowing  him  to  appeal 
in  foTiim  pauperis  and  is  insolvent.  Clerk's  Office  v.  Commis- 
sioners, 29. 

COUNTY,  Liability  of  for  support  of  Pauper: 

1.  The  liability  of  a  County  for  the  support  of  a  pauper  is  determined 

by  his  * 'legal  settlement"  which  is  acquired  by  one  year's  contin- 
uous residence  in  the  county  and  continues  until  a  new  one  is 
acquired.     (JommisKio tiers  v.  Commissioners,  295. 

2.  Where  a  pauper,  temporarily  absent  from  the  County  where  he  has 

a  "legal  settlement,"  is  so  disabled  as  to  require  immediate  medi- 
cal services  and  is  furnished  by  the  authorities  of  another  County 
with  such  attention  and  board,  the  latter  is  entitled  to  recover  the 
expenses  thereof  from  the  County  where  the  pauper  has  his 
settlement,     lb. 

COURT,  Administrative: 

The  Railroad  Commission  established  by  Chapter  320.  Acts  of  1891,  is 
purely  of  legislative  origin  and  is  administrative  and  not  a  judicial 
Court.     Caldirellv.  Wilson,  425. 

COVENANT  TO  RECONVEY,  Breach  of: 

1.  Where  a  father  made  a  conveyance  of  lands  to  his  son  in  considera- 

tion of  the  comfortable  support  of  himself  and  wife  during  their 
natural  lives,  in  default  of  which  the  grantee  covenanted  to  recon- 
vey ;  Jleld,  that  the  grantor  and  his  wife  had  the  right  to  demand 
a  reconveyance,  on  breach  of  the  covenant,  in  entirety,  with  right 
of  survivorship.     Stamjier  v  Stamper,  251. 

2.  In  such  case  the  fact  that,  after  the  grantor's  death,  his  wife  allow- 

ed the  grantee,  her  son,  to  return  home  after  a  term  of  outlawry 
and  imprisonment,  and  live  with  her  on  the  laud  until  his  death, 
was  not  a  waiver  of  her  right  to  a  reconve3'ance.     lb. 

CRIMINAL  INTENT,   589. 
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CROTON  OIL,  When  Admiuistration  of  Dose  is  Assault  and  Battery.  677. 
CRUEL  AND  UNUSUAL  PUNISHMENT,  What  is  not.  584. 

DAMAGES,  Action  for: 

A  widow  has  no  right  of  action  against  persons  wrongfully  causing  the 
death  of  her  husband,  the  Statute  {The  Code,  Section  1498)  giving 
aright  of  action  alone  to  the  personal  representative  of  the  person 
killed.     Ifowdl  v.  Commissioners,  362. 

DAMAGES: 

1.  A  mortgagor  in  possession  of  the  mortgaged  property  with  the 
consent  of  tlie  mortgagee,  after  the  day  of  payment  has  passed,  is 
the  owner  of  equity  of  redemption  only  but  is  liable  for  damages 
done  to  others  in  the  use  and  enjoyment  of  the  property.  Jamet 
V.  Rtnlrond  Co.,  523. 

DAMAGES,  Measure  of,   135. 

DECLARATION  OF  CO  DEFENDANT: 

Declarations  of  one  of  two  defendants  jointly  on  trial  for  larceny  are 
admissible  only  as  against  the  party  making  them  and,  if  admit- 
ted, it  is  error  not  to  instruct  the  jury  that  such  declarations  are 
incompetent  as  to  the  other  defendant.     State  v.  CoUitis,  667. 

DEDICATION  OF  STREETS,  350. 

DEED,  Alteration  of: 

An  alteration  in  or  addition  to  a  deed,  such  as  filling  up  blanks  there- 
in, made  by  consent  of  the  parties  thereto,  does  not  invalidate  the 
instrument.     }fat'tin  v.  Buffaloe,  34. 

DEED,  Construction  of: 

1.  Where  the  conveyancing  clause  of  a  deed  of  trust  specified  certain 
articles  situated  in  a  certain  store,  among  them  "one  soda  foun- 
tain," and,  continuing,  conveyed  "all  other  property  wliatsoever 
in  said  store  room"  and  it  was  admitted  that  there  were  two  soda 
fountains  in  the  room,  one  of  which  was  set  up  in  use  and  the 
other  not;  Held,  that  both  fountains  were  covered  by  the  deed, 
the  conveyancing  clause  being  broad  enouglrto  include  everything 
in  the  store  room  at  the  time  of  its  execution,  although  s<mie  of  the 
articles  were  specified  therein,     .\ferntt  v.  Kitchin,  148. 
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2.  Where,  in  the  trial  of  an  action,  the  controversy  was  whether  a 

certain  soda  fountain  had  been  conveyed  by  a  deed  of  trust  which, 
by  its  terms,  conveyed  specifically  "one  soda  fountain"  and  other 
articles  in  a  certain  store  room  "and  all  other  property  whatso- 
ever" in  such  store  room,  and  it  was  admitted  that  there  were  two 
soda  fountains  in  the  store  room,  it  was  error  to  suVimit  the  .deed 
of  trust  to  the  jury  to  say  whether  or  not,  as  a  fact,  the  fountain 
In  question  was  intended  to  be  conveyed,  tliere  being  a  patent 
ambiguity  not  explainable  by  parol  testimony  and  the  construc- 
tion of  the  deed  being  a  matier  entirely  of  law  and  for  the 
Court.     lb. 

3.  Where  land  was  conveyed  to  A.  for  life,  with  limitations  over  in  the 

event  of  the  happening  of  certain  contingencies,  but  with  full 
power  in  A  to  dispose  of  the  same  with  the  writt<»n  permission  of 
her  husb:ind;  Hdd,  that  A  and  her  husband  can  convey  a  good 
title  in  fee  to  a  purchaser.      Wright  v.   Wtathrock,  loo. 

DEED,  Defective  Description  in.  410. 

DEEDS  OF  (  OHPORATIONS: 

1.  An  instrument  purporting  to  be  the  deed  of  a  corporation  and  exe- 

ecuted  in  its  name  by  its  President  with  the  word  "seal"  at  the 
end  of  the  signature  is  not  efT»'ctivcas  the  deed  of  the  corporation, 
either  at  common  law  or  under  Section  085  of  The  Code.  Such  deed 
is  only  the  personal  act  of  the  President,  and  is  not  admissible  in 
evidence  to  prove  a  conversance  by  the  corporation,  (^aldwdl  v. 
Manufdcturiny  Co.,  339. 

2.  An  instrument  purporting  to  be  the  deed  of  a  corporation,  signed  by 

the  President  and  two  members  of  the  corporation,  but  not  having 
the  common  seal  of  the  corporation  attached,  is  not  effective  as  a 
deed,  under  Section  085  of  Thr  Code,  for  lack  of  the  conmion  seal, 
and.  for  the  lack  of  such  seal  and  attestation  by  Secretary,  is  not 
good  at  common  law.     lb. 

3.  A  recital  in  a  deed  of  a  corporation,  properly  executed,  that  it  was 

executed  in  pursuance  of  an  order  of  the  board  of  directors,  dis- 
penses with  the  necessity  of  proving  such  action  of  the  board  oth- 
erwise than  bv  the  deed  itself.     lb. 

DEED  UNKEGISTEKED,  258.    ■ 

DEFAULT  IN  MORTGAGE,    70. 

DEFECT  IN  RAILROAD  BED,   492. 


736  INDEX. 


DEFECTIVE  DESCRIPTION  IN  DEED: 

While  parol  evidence  is  competent  to  "flt  the  description  to  tbethiDg," 
it  is  not  competent  to  establish  a  line  or  corner  when  the  instru- 
ment by  its  terms  wholly  fails  to  identify  such  line  or  corner;  in 
other  words,  it  is  competent  to  Jitid  but  not  to  make  a  comer. 
Holmes  V.  Valley  Co.,  410. 

DEFENSES,  122. 

DEMAND  ON  OCCUPANT  OF  OFFICE  FOR  POSSESSION  BEFORE 
ACTION  TO  RECOVER,  377. 

DEPOSITIONS  AS  EVIDENCE,  413. 

DESCRIPTION,  Defective: 

A  description  of  land  in  a  petition  for  partition  as  follows:  'Thirty 
three  or  four  thousand  acres  of  l-ind  situate  in  the  county  of  Surry, 
between  Hockford  and  the  Blue  Ridge,"  is  too  vague  aud  indefi- 
nite to  be  aided  by  parol  evidence.      Wortit  v.  Simi/wun,  357. 

DESCRIPTION  IN  DEED:       • 

A  description  of  land  contained  in  a  contract  for  its  sale  was  *'A  cer- 
tain tract  or  parcel  of  land  lying  between  P's  land  and  C's  Creek 
and  the  old  mill  land."  Jleld,  that  such  a  description  was  not  too 
vague  aud  indefinite  to  be  explained  by  parol  testimony  fitting 
the  description  to  the  land,     t^henmui  v.  Simpson,  129. 

DEVISAVIT  VEL  NON: 

1.  Where,  in  the  trial  of  an  issue  of  dca'sarit  rd  non,  the  sanity  of  the 

testator  is  impeached,  the  burden  of  pn)of  is  upon  the  caveators. 
In  re  Burns   Will,  336. 

2.  Where  on  trial  of  an  issue  of  derisncit  rel  non,  proof  of  the  sanity 

or  insanity  is  submitted  to  the  jury,  the  fact  that  the  testator  dis- 
inherited all  of  his  children  save  one  to  whom  he  left  all  his  prop- 
erty, is  competent  evidence  to  be  passed  upon  by  the  jury  as  bear- 
ing upon  the  capacity  of  the  testator  and,  hence,  is  as  much  the 
proper  subject  of  discussion  by  counsel,  in  the  argument,  as  any 
other  part  of  the  testimony.     (Montgomery,  J.,  dissenting).     IK 

DEVISE: 

1,  A  testator  devised  laud  as  follows:  *'I  loan  the  laud  whereon  I  now 
live  to  my  daughter  Mary  during  her  natural  life  and  give  the 
same  to  the  heirs  of  her  body,  but  if  she  should  have  no  lawful 


INDEX.  737 


heirs  of  her  body,  the  said  laud  at  her  death  shall  go  back  to  my 
son  William."  Held,  that  the  rule  in  Shelley's  ease  has  no  appli- 
cation to  the  estate  devised  to  Mary  or  William,  the  expression 
"heirs  of  the  body,"  in  view  of  the  explanatory  words  contained 
in  the  clause,  being  construed  "issue."     Bird  v.  Oilliam,  326. 

2.  Where  bind  is  devised  to  a  person  if  he  will  pay  a  certain  sum,  and 
there  is  no  devise  over  to  another,  the  limitation  will  be  considered 
a  charge  upon  the  land  rather  than  a  condition  precedent,  since 
the  law  favors  a  vesting  of  estates  rather  than  estates  upon  such 
condition      Allen  v.  Allen,  328. 

DISCRETION  OF  JUDGE: 

1.  It  is  a  matter  of  dicretion  of  the  trial  Judge  to  allow  a  defendant, 

who  has  assumed  the  burden  of  proof,  to  open  and  (conclude  the 
argument.     Ban  king  Co.  v,  Walkrr,  115. 

2.  The  refusal  of  a  motion  to  set  aside  a  judgment  on  the  ground  of 

surprise  or  excusable  neglect  is  a  matter  of  discretion  with  the 
Judge  below  and  cannot  be  reviewed  on  appeal  unless  it  should 
appear  that  such  discretion  was  abused,     ('mcles  v.  ('ofcl(f<,  2T2. 

DISCRETION  OF  TRIAL  JUDGE: 

1.  In  the  absence  of  constitutional  or  statutory  prolnbition.  it  is  in  the 
discretion  of  a  trial  Judge  to  permit  the  jury  to  visit  the  scene  of 
the  res  getstae,  in  criminal  and  civil  cases,  whenever  such  visit  ap- 
pears important  for  the  elucidation  of  the  evidence  but  such  visit 
must  be  carefully  guarded  to  prevent  conversation  with  third  par- 
ties and  no  evidence  must  be  taken.     State  v.  Pern/,  588. 

DISCRETION  OF  TRIAL  JUDGE.  583,  6(J9. 
DISCRIMINATION  IN  STATUTE,  41H,  643. 

DISMISSAL  OP  APPEAL,   131. 

DIVIDED  BENCH: 

When,  for  any  reason,  one  of  the  tive  members  of  this  Court  does  not 
sit  and  the  Court  is  evenly  divided  on  the  hearing  of  an  appeal, 
the  judgment  below  will  be  allowed  to  stand  not  as  a  precedent 
but  as  the  decision  in  the  case.     Ptirf/ear  v.  Lynrh,  255. 

DIVORCE,  Action  for: 

1.  In  an  action  for  divorce,  in  which  the  defects  in  the  complaint  are 
not  cured  by  the  verdict,  it  is  not  sufficient  to  allege  (following 
the  words  of  C'hHpter  277,  Acts  of  1895)  merely  the  abandonment 

121—93 
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by  the  wife,  and  her  living  separate  and  apart  from  be^  fansbaiK), 
and  licr  still  refusing  to  live  with  him,  bufhll  the  facts  relied  on 
as  constituting  the  cause  of  action  are  required  to  be  set  forth  spe- 
citically  and  definitely.     Ladd  v.  Ladd,  118. 

2.  An  act  permitting  divorces  for  past  abandonment  but  not  to  apply 
to  future  cases  of  separation  is  constitutional.     lb. 

DIVORCE,  Action  for: 

An  action  for  a  divorce  may  be  maintained  by  a  guardian  of  a  lunatic 
in  the  name  of  his  ward.     Sims  v.  Sims,  297. 

DIVORCED  HUSBAND,  As  Witness  Against  Wife: 

Under  Section  588,  of  I'he  Code,  a  divorced  husband  is  incompetent  to 
testify  against  the  divorced  wife  in  the  trial  of  an  indictment 
against  her  for  fornication  and  adultery  which  occurred  prior  to 
the  divorce.     State  v  Baby,  682. 

DOCKETING  APPEAL.  423. 

DRAFT,  Presentation  of:  62. 

DRUGGIST: 

1.  Where  a  druggist,  at  the  request  of  a  customer,  dropped  croton  oil 

on  a  piece  of  candy  which  the  purchaser  gave  to  another  person, 
and  the  latter  ate  the  candy  so  drugged,  to  his  serious  inconveni- 
ence and  injury,  and  the  druggist  knew,  or  had  reason  to  believe 
that  the  dose  was  intended  for  such  person,  or  some  one  else,  as  a 
trick  and  not  for  medicinal  purposes:  Held,  that  the  druggist  was 
guilty  of  assault  and  battery.     State  v,  Monroe,  677. 

2.  In  such  case,  it  was  not  necessary,  to  constitute  the  offence,  that 

the  dose  should  be  a  poisonous  or  deadly  one,  but  only  that  it 
sliould  be  an  unusual  dose  likely  to  produce  serious  results.     lb. 

DRUGS,  Improper  Administration  of,  677. 

**DUE  PR()(^ESS  :"    . 

1.  Where  a  Railroad  Commissioner,  holding  oflSce  under  a  Statute 
which  makes  it  the  duty  of  the  Governor  of  the  State  to  suspend 
him  until  the  next  meeting  of  the  General  Assembly  in  case  he  be- 
comes subject  to  the  disqualifications  prescribed  in  the  Statute,  is 
cited  by  the  Governor  in  writing  to  appear  and  answer  certain 
charges  recited  in  the  notice  as  to  his  disqualification  and.  in  re- 
sponse thereto,  appears  or  files  an  answer,  such  notice  is,  in  effect, 
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a  citation  and  such  appearance  in  person  or  by  answer  filed  gives 
complete  jurisdiction  to  the  Governor  and  the  consequent  action 
of  the  Governor  in  suspending  such  Commissioner  from  office,  fol- 
lowed by  a  notification  of  the  suspension  and  an  appointment  of 
his  successor,  is  "due  process  of  law  "     Caldtrell  v.  Wilson,  425. 

2.  "Due  process"  is  such  process  as  is  due  to  the  particular  circum- 

stances of  a  case  according  lo  the  law  of  the  land.  It  does  not 
necessarily  imply  a  regular  proceeding  in  a  Count  of  justice  or 
after  the  manner  of  such  Courts,  and  a  party  cannot  be  said  to 
have  been  deprived  of  his  property  "without  due  pn)ces8"  when 
he  has  had  a  fair  hearing  according  to  the  modes  of  proceeding 
applicable  to  such  case.    lb. 

3.  A  trial  by  jury  in  suits  at  common  law  pending  in  the  State  Courts 

is  not  a  privilege  or  immunity  of  national  citizenship  which  the 
States  are  forbidden  by  the  Fourteenth  Amendment  to  abridge, 
and  the  requirements  of  the  Federal  Constitution  that  no  person 
shall  be  deprived  of  his  property  without  due  process  of  law  does 
not  imply  that  all  trials  in  the  State  Courts  affecting  property 
must  be  by  jury,  but  it  is  met  if  the  trial  be  had  according  to  the 
settled  course  of  Judicial  proceedings.     lb. 

DUPLICITY  IN  INDICTMENT: 

1.  An  indictment  charging  three  defendants  with  conspiring  to  pro- 

cure sham  marriages  between  two  of  them  and  two  women,  is  not 
had  for  duplicity.     State  v.   Wilnori,  650. 

2.  Duplicity  in  a  bill  of  indictment  is  ground  only  for  a  motion  to 

quash  and,  being  cured  by  verdict,  is  not  gmand  for  a  motion  in 
arrest  of  judgment      lb. 

ELECTION  DAY,  Giving  Away  Liquor  on: 

1.  Where,  in  the  trial  of  an  indictment  under  Section  3740  of  The  Code, 

for  giving  away  intoxicating  liquor  on  an  election  day,  it  appeared 
that  defendant  casually  found  a  bottle  of  whiskey  and  passed  it  to 
another  who  drank  of  it;  Held,  that  such  act  was  a  violation  of  the 
Statute.     State  v.  Gibson,  680. 

2.  It  is  not  necessary,  to  constitute  a  violation  of  Section  2740  of  The 

Code,  that  the  selling  or  giving  away  liquor  on  election  day  shall 
be  with  the  intent  to  influence  any  voter  or  with  any  intent.     lb. 

ELECTION  TO  TAKE  UNDER  AND  NOT  AGAINST  A  WILL,  828. 

ELECTION  EXPENSES: 

1.  There  is  a  manifest  difference  between  contributions  made  by  a 
candidate  for  office  for  his  part  of  the  necessary  expenses  of  a  po- 
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the  grantee,  her  son,  to  return  home  after  a  term  of  outlawry  and 
imprisonment,  and  live  with  her  on  the  land  until  his  death,  was 
not  a  waiver  of  her  right  to  a  reconveyance.     lb. 

4.  Where  parties  made  a  contract  for  exchange  of  lands  and  one  paid 
"boot  money"  and  received  deeds  from  the  other  and,  in  order  to 
perfect  title  to  the  lands  so  conveyed  to  him,  was  compelled  to  pay 
off  encumbrances  which  the  other  party  should  have  discharged; 
Held,  that  such  party  is  equitably  entitled  to  have  a  lien  for  the 
amount  so  expended  by  him,  declared  upon  the  lands  which  he 
agreed  to  convey  but  has  not  yet  conveyed  to  the  other,  and  to 
have  such  lands  sold  for  the  reimbursement  of  the  sums  so  ex- 
pended.    Rain^'y  v.  lltties,  318. 

EQUITABLE  KEMEDY  NOT  PROPER  WHEN  ACTION  FOR  DAM- 
AGES WILL  LIE: 

Application  for  an  injunction  against  the  enforcement  of  a  town  ordi- 
nance alleged  U)  be  void  is  a  misconception  of  remedy,  as  a  Court 
of  Equity  will  not  interpose  when  the  plaintiff's  proper  remedy  is 
a  civil  action  at  law  for  damages.     Scott  v.  Smith,  94. 

EQUITABLE  LIEN,  214: 

1.  Where  husband  and  wife  contracted  for  the  purchase  of  a  lot  from 

C  and  it  was  virtually  agreed  between  all  parties  that  the  deed 
should  be  made  to  the  wife  and  deposited  by  the  grantor  with 
plaintiff  as  collateral  security  for  a  loan  of  $1100  to  be  used  in 
building  a  house  on  the  lot  and  the  deed  was  so  made  and  deposit- 
ed and  the  money  was  so  lent  and  used;  Held,  that  the  transaction 
constituted  a  parol  declaration  of  trust  accompanying  the  trans- 
mission of  title  to  the  wife  who  took  it  subject  to  the  trust 
which  Ecjuity  will  enforce  in  plaintiff's  favor.     Hank  v.  Fnes,  241. 

2.  In  .such  case,  the  wife  is  not  entitled  to  a  decree  for  the  delivery  of 

the  deed  to  her  until  she  "does  equity"  by  paying  the  loan  made 
for  her  benefit.     Jb. 

ERROR  ON  FACE  OF  RECORD. 

This  Court  is  bound  to  correct  errors  that  appear  on  the  face  of  the 
record  on  appeal  whether  they  were  excepted  to  below  or  not. 
Appomattox  Co.  v.  Buffaloe,  37. 

ESCAPE: 

A  constable  is  not  liable  on  his  official  bond  for  the  relea.se  of  a  pris- 
oner arrested  by  him  on  void  process.  Appomattox  Co.  v.  Buffa- 
he,  37. 
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i.  '{ft  riMkft  ftvi/l^r.^-ft  forf.p*-rfr,r  it  must  tenil  to  prove  the  matter  in 
di-tput/'.  ar»<l  r»ot  r^Iat/;  r/i  r*r>lUt'  ral  factn  merely.     >7«//rf  v.  Ytleer- 

Tf.  Vthert:,  in  fh*-  trial  of  an  art  ion  for  the  price  of  goods  alleged  to 
bavf'  t»*'^n  ^t\(\  Uf  the  rleff'nrlant,  the  fontention  was  whether  the 
mh;  vv-a^  ruwh-  Ut  thr;  drff  ndant  or  his  tenants  and  the  defendant 
(U'u\h\  thf'  pnrr'haH^;  and  intrriflnced  his  tenants  who  testified  that 
they  (KHij^ht  the  ^fxxlH  from  plaintiff  on  their  own  accoant,  at  a 
rfrrtain  prir<',  it  wtm  error  to  permit  plaintiff  to  prove  that  the 
fir(rtn\H  <'()Ht  him  what  defendant's  witnesses  claimed  to  have  bought 
them  for  in  order  to  nhow  the  unre&srinablencss  of  their  testimonj, 
fiifice  MiK'h  inatt^T  was  collateral  to  the  issue  and   not  a  part  of  the 
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6.  While  the  entry  of  satisfaction  of  a  mortgage  on  the  margin  of 

the  registry,  witnessed  by  the  Register  of  Deeds,  is  competent 
evidence  of  the  payment  of  the  debt  secured  thereby,  yet,  on  an 
issue  "What  amount,  if  any,  has  been  paid  on  the  debt  due  to 
M.  S.,"  by  plaintiff's  intestate,  entry  of  satisfaction  of  intestate's 
mortgage  to  a  third  person,  introduced  for  the  purpose  of  showing 
that  the  alleged  debt  of  >I.  8.  arose  from  the  officious  payment  by 
her  of  such  mortgage  and  was,  therefore,  not  a  debt  of  the  estate, 
was  irrelevant  and  incompetent.     Ef/hirnfon  v.  Stimpsorit  99. 

7.  Notice  to  an  administrator,  defendant  in  an  action,  is,  in  law,  notice 

to  his  attorney;  and  where,  in  the  trial  of  an  action,  the  adminis- 
trator in  reply  to  a  notice  to  produce  a  note  alleged  to  have  been 
paid,  stated  that  his  intestate  had  told  him  that  he  had  given  it  to 
his  attorney,  (who  was  also  the  administrator's  attorney);  Held, 
that  the  statement  of  the  administrator,  in  return  to  the  notice, 
reasonably  meant  that  the  intestate  had  given  the  note  to  his  at- 
torney as  bearing  on  the  matter  of  the  suit,  that  the  latter  kept  it 
in  his  possession  and  had  it  at  the  trial:  and  it  was  error  to  refuse 
plaintiff's  request  for  an  order  on  the  attorney  to  produce  the  note. 
Banking  Co.  v.    Walker,  115. 

8.  When  no  general  authority  to  a  clerk  from  his  principal  to  endorse 

notes  payable  to  the  latter  is  shown,  nor  course  of  dealing  from 
which  such  authority  could  be  inferred,  the  fact  that  the  clerk 
had  endorsed  other  notes  previously,  with  the  sanction  and  ap- 
proval'of  the  payee,  was  no  evidence  sufficient  to  go  to  the  jury 
in  the  trial  of  an  action  on  a  note  that  the  clerk  had  authority  to 
endorse  the  not-e  to  another.     Breeze  v,  Crtunpton,  122. 

9.  In  an  action  by  the  transferee  of  an  unendorsed  negotiable  note 

against  the  maker,  the  latter  may  show,  in  evidence,  the  condi- 
tions upon  which  it  was  executed  and  delivered  to  the  payee  in 
order  to  show  a  failure  of  consideration,  such  evidence  not  being 
a  contradiction  of  the  terms  of  the  written  contract  but  proof  of 
an  additional  verbal  agreement     lb. 

10.  In  cases  where  it  is  only  sought  to  prove  the  existence  or  contents 
of  a  judgment  it  is  only  necessary  to  produce  in  evidence  a  duly 
authenticated  copy  of  the  judgment  itself,  a  full  copy  of  the  pro- 
ceedings in  which  the  judgment  was  rendered  being  required  only 
where  the  judgment  is  relied  upon  to  establish  any  particular 
state  of  facts  upon  which  it  was  based,  or  as  matter  of  estoppel. 
Rdiney  v.  Hines,  318. 

11.  Whereon  trial  of  an  issue  of  derisaHt  tel  non,  proof  of  the  sanity 
or  insanity  is  submitted  to  the  jury,  the  fact  that  the  testator 
disinherited  all  of  his  children  save  one  to  whom  he  left  all  his 
property,  is  competent  evidence  t<^)  be  passed  upon  by  the  jury  as 
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*/"////*,  Mf>  N  C,  t'lJ,  follow. -rj  and  0«rr  v.  O/Ay,  116  X.  C. 
7M,  *l).4i)/i^»i|(,fM.,|,;     ComrtHMHtoMrtfV.  Smiggs,  8W. 
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17.  TSUiere,  oo  the  trial  of  an  action,  a  deposition  was  objected  to  on 
the  ground  that  the  party  offering  it  had  failed  to  show  that  the 
deponent  was  out  of  the  State  or  resided  more  than  75  miles  from 
the  place  of  trial,  it  was  proper  to  allow  the  deposition  to  be  read 
after  the  party  offering  it  had,  in  answer  to  the  objection,  offered 
evidence  tending  to  show,  in  the  opinion  of  the  trial  Judge,  that 
the  witness  was  not  in  the  State.  Cunningham  v.  Vnuning- 
Tiam,  413. 

18.  While  the  rule  is  that  the  law  looks  with  suspicion  upon  the  evi- 
dence of  close  relations  and  interested  parties  and  it  must  be 
received  with  some  degree  of  allowance,  3'et  the  rule  does  not 
rejector  necessarily  impeach  it.  and  if.  from  the  testimony  or  from 
it  and  the  other  facts  and  circumstances  in  the  case,  the  jury  be- 
lieve that  such  witnesses  have  sworn  the  truth,  then  they  are 
entitled  to  as  full  credit  as  any  other  witness.  State  v.  T^e, 
528. 

19.  Where  the  bo(jk  of  records  of  a  Board  of  Township  Trustees  is 
shown  to  have  been  destroyed  by  fire,  the  making  of  an  order  dis 
continuing  a  certain  road  can  be  proved  by  one  of  the  trustees. 
State  V.  Durham,  546. 

■20.  In  the  tri.il  of  an  indictment  for  seduction  one  H.  testified,  for  the 
defepce,  th.it  he  had  sexual  intercourse  with  the  prosecutrix  prior 
to  the  date  of  the  alleged  seduction.  One  U  for  the  State,  testi- 
fied tiiat  in  a  conversation  with  him  the  said  H.  had  stated,  in 
reply  to  a  question,  that  he  had  never  had  illicit  intercourse  with 
the  prosecutrix  and  that  she  was  a  lady.  Another  witness  for 
the  StAt«  was  allowed  to  testify  that  he  was  near  H.  and  U. 
at  the  time  of  the  conversation  and  that,  hearing  the  name  of  the 
prosecutrix  mentioned,  he  went  near  to  tlie  parties  and  heard  H. 
say  "It  is  not  so,  I  always  found  her  to  be  a  lady."  The  latter 
testimony  was  objected  to  as  fragmentary.  Held,  that  the  testi- 
mony was  competent  since  it  contained  the  whole  matter  in  dis- 
pute and  nothing  that  H.  could  have  said  could  have  explained  it 
to  mean  anything  other  than  that  the  prosecutrix  was  a  virtuous 
woman,  so  far  as  he  knew.     State  v.  U'thfrttuni,  551. 

■21.  On  the  trial  of  an  indictment  for  rape  and  for  carnally  knowing 
and  abusing  a  female  child  between  ten  and  twelve  yejirs  of  age, 
it  was  not  error  to  refuse  to  permit  a  witness  to  state  that  prose- 
cutrix had  proposed  to  have  sexual  intercourse  with  him.  when 
defendants  did  not  propose  to  show  that  ihe  witness  had  actually 
had  intercourse  with  her.     State  v.  Ilairston,  579. 

22.  Where,  on  the  trial  of  a  criminal  action,    the  defendants,  had, 
without  the  direction  or  sanction  of  the  Court,  caused  the  jailer 
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to  bring  a  prisoner  in  the  Court  r»K)fn  to  testify,  it  w^s  not  error 
for  the  trial  Judge  to  order  the  witness  to  he  sent  back  to  jail 
after  she  had  been  examined  for  the  defendants.     lb. 

23.  As  forcible  trespass  is  essentially  an  offence  against  the />r>««e4«m 
of  another  and  does  not  depend  upon  the  title,  it  is  proper  to 
exclude  evidence  of  title  in  defendants  on  trial  under  an  indict- 
ment for  such  offence-     State  v.  Webater,  586. 

24.  It  is  only  when  the  transactions  are  so  connected  or  contempora- 
neous as  to  form  a  continuing  action  that  evidence  of  a  collateral 
offence  will  he  heard  to  prove  the  intent  of  the  offence  charged; 
hence.     State  v.  Graham,  623 

25.  In  the  trial  of  an  indictment  for  burning  a  dwelling  house  occu- 
pied by  the  defendant  as  leSvSee,  evidence  that  the  defendant  at  a 
prior  time  was  guilty  of  a  similar  offence  is  inadmissible.     lb. 

26  Declarations  of  one  of  two  defendants  jointly  on  trial  for  larceny 
are  Mdmissible  only  as  against  the  party  making  them  and,  if 
admitted,  it  is  error  not  to  instruct  the  jury  that  such  declarations 
are  incompetent  as  to  the  other  defendant.     State  v.  Colti/a,  667. 

27.  In  the  trial  of  a  person  for  burglary  it  is  not  competent  for  him  to 
show  that  other  burglaries  were  committed  in  the  same  neighbor- 
hood about  the  same  time  as  the  one  with  which  he  is  charged  was 
committed.     State  v  Smarr,  669. 

28.  Where,  in  the  trial  of  a  crinjinal  action,  the  defendant  testifies  in 
his  own  behalf  and  introduces  no  evidence  as  to  his  general  char- 
acter, but  the  State  introduces  evidence  to  show  that  such  charac- 
ter is  bad;  I/ttd,  that  such  evidence  by  the  State  can  be  considered 
only  as  affecting  the  credibility  of  the  defendant  as  a  witnc  ssand 
not  as  a  circumstance  in  determining  the  question  of  his  guilt  or 
innocence.     State  v.  Traytor,  674. 

29.  Where  in  the  trial  of  an  indictment  for  giving  away  int^).\icating 
lifjuor  on  an  election  day,  there  was  direct  evidence  that  the 
defendant  gave  whiskey  to  one  R.  within  the  time  a».d  at  the 
place  as  charged,  it  was  not  error  to  refuse  an  instruction  that 
there  was  notsutHcieut  evidence  to  convict.     State  v.  Gibtton,  680. 

30.  In  the  trial  of  an  indictment  for  fornication  and  adultery  evidence 
of  facts  transpiring  after  the  finding  of  the  bill  of  indictment  and 
tending  to  show  the  guilt  of  the  defendants,  is  admissible.  State 
V.    Raby,  682. 

31.  Where,  in  the  trial  of  an  indictment  for  fornication  and  adultery, 
a  witness  testified  that  defendants  lived  together  about  three 
months  before  they  were  married  and  had  prior  to  that  time, 
moved  to  a  distant  place  and  had  returned;  Iltld.  that  the  evidence 
was  sufficient  to  be  submitted  to  the  jury  as  to  the  guilt  of  the 
defendants.     lb. 
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82.  lu  the  trial  of  an  indictment  for  fornication  and  adultery  testimony 
that  the  defendants  were  seen  working  together  in  a  field,  although 
slight  evidence  of  their  guilt,'  was  competent  as  tending  to  show, 
with  other  circumstantial  evidence,  that  the  defendants  were  liv- 
ing together  in  fornication  and  adultery.     lb. 

83.  Where,  in  the  trial  of  one  charged  with  murder,  the  wilful  killing 
is  admitted  or  proved  and  there  is  no  evidence  of  self  defence, 
testimony  as  to  the  violent  and  dangerous  character  of  the  deceas- 
ed and  of  his  threats  against  the  accused  is  not  admissible  State 
V.  Byrd,  684. 

34.  On  the  trial  of  one  charged  with  murder,  evidence  of  threats  by 
the  deceased  against  the  accused  and  of  the  violent  character  of 
the  deceased  is  not  admissible  to  show  self-defence  unless  such 
character  was  known  and  such  threats  were  communicated  to  the 
accused  except  in  case  where  the  evidence  of  the  killing  is  entirely 
circumstantial.     lb, 

EVIDENCE,  Sufficiency  of,  558.  604,  635.  680.  682. 

••EVIDENCE  OF  DEBT"  IS  PERSONAL  PROPERTY.  614. 

EXCEPTIONS: 

1.  An  exception  to  issues  submitted  or  for  failure  to  submit  issues 

tendered  c^an  not  be  sustained  where  those  submitted  properly 
arose  upon  the  pleadings.     Jam  en  v.  liailrtHid,  530. 

2.  An  exception  to  the   refusal  of  a  prayer  to  instruct  the  jury  that 

there  is  no  evidence  will  not  be  considered  in  this  Court  where  the 
case  on  ^ippeal  does  not  set  out  the  evidence  itself  or  contain  a 
statement  that  there  was  no  evidence,  the  presumption  being  that 
the  trial  Judge  charged  the  jury  correctly  upon  the  evidence  ad- 
duced on  the  trial,     lb.  • 

3.  Exceptions  to  the  sufficiency  of  evidence  to  support  a  verdict  must 

be  taken  before  verdict.     State  v.  Furr,  606. 

4.  An  exception  that  there  is  no  evidence  against  the  defendant  to  go 

to  the  jury  on  the  trial  of  a  criminal  action,  is  too  late  when  taken 
after  verdict.     State  v.  Wilson^  6">0. 

EXECUTION: 

An  execution  or  order  of  sale  issued  by  a  Justice  of  the  Peace  cannot 
be  set  aside  on  original  motion  in  the  Superior  Court.  Hamerv. 
McCall,  197. 

EXECUTION  FROM  THE  SUPREME  COURT,   Will  not  be  Recalled, 
When.  480. 
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DEFECTIVE  DESC^RIPTION  IN  DEED; 


While  parol  evidence  is  competent  to  "fit  the  description  to  the  thing," 
it  is  not  competent  to  establish  a  line  or  corner  when  the  instru- 
ment by  its  terms  wholly  fails  to  identify  such  line  or  corner;  in 
other  words,  it  is  competent  to  find  but  not  to  make  a  comer. 
Holmes  V.  VtilU'y  Co.,  410. 

DEFENSES,  122. 

DEMAND  ON  OCCTPANT  OF  OFFICE  FOR  POSSESSION  BEFORE 
ACTION  TO  RECOVER,  377. 

DEPOSITIONS  AS  EVIDENC^E,  413. 

DESCRIPTION,  Defective: 

A  description  of  land  in  a  petition  for  partition  as  follows:  **Thirty 
three  or  four  thousand  acres  of  lind  situate  in  the  county  of  Surry ^ 
between  Rockford  and  the  Blue  Ridge,"  is  too  vague  and  indefi- 
nite to  be  aided  by  parol  evidence.     Worth  v.  Simtnonn,  357. 

DESCRIPTION  IN  DEED:       ' 

A  description  of  land  contained  in  a  coulract  for  its  sale  was  "A  cer- 
tain tract  or  parcel  of  land  lying  between  P's  land  and  C's  Creek 
and  the  old  mill  land."  I/eld,  that  such  a  description  was  not  too 
vague  and  indefinite  tf)  be  explained  by  parol  testimony  fitting 
the  description  to  the  land.     Hhermnn  v.  Simjmon,  129. 

DEVISAVIT  VEL  NON: 

1.  Where,  in  the  trial  of  an  issue  of  drcinatit  nl  uon,  the  sanity  of  the 

testator  is  impeached,  the  burden  of  proof  is  upon  the  caveators. 
In  re  Burns   Will,  336. 

2.  Where  on  trial  of  an  issue  of  dirisntit  rH  wm,  proof  of  the  sanity 

or  insanity  is  submitted  to  the  jury,  the  fact  that  the  testator  dis- 
inherited all  of  his  children  save  one  to  whom  he  left  all  his  prop- 
erty, is  competent  evidence  to  be  passed  upon  by  the  jury  as  bear- 
ing upon  the  capacity  of  the  testator  and,  hence,  is  as  much  the 
proper  subject  of  discussion  by  counsel,  in  the  argument,  as  any 
other  part  of  the  testimony.     (Montgomery,  J.,  dissenting).     Ih, 

DEVISE: 

1.  A  testator  devised  laud  as  follows:  *'I  loan  the  land  whereon  I  now 
live  to  my  daughter  Mary  during  her  natural  life  and  give  the 
same  to  the  heirs  of  her  bod  v.  but  if  she  should  have  no  lawful 


INDEX.  737 


heirs  of  her  body,  the  said  laud  at  her  death  shall  go  back  to  my 
son  William."  Held,  that  the  rule  in  Shelley's  case  has  no  appli- 
cation to  the  estate  devised  to  Mary  or  William,  the  expression 
"heirs  of  the  body,"  in  view  of  the  explanatory  words  contained 
in  the  clause,  being  construed  "issue."     Bird  v.  Gilliain,  326. 

2.  Where  hnid  is  devised  to  a  person  if  he  will  pay  a  certain  sum,  and 
there  is  no  devise  over  to  another,  the  limitation  will  be  considered 
a  charge  upon  the  land  rather  than  a  condition  precedent,  since 
the  law  favors  a  vesting  of  estates  rather  than  estates  upon  such 
condition      Allen  v.  Allen,  828. 

DISCRETION  OF  JUDGE: 

1.  It  is  a  matter  of  dicretion  of  the  trial  Judge  to  allow  a  defendant, 

who  has  assumed  the  burden  of  proof,  to  open  and  conclude  the 
argument.     Banking  (h.  v.  WalA'er,  115. 

2.  The  refusal  of  a  motion  to  set  aside  a  judgment  on  the  ground  of 

surprise  or  excusable  neglect  is  a  matter  of  discretion  with  the 
Judge  below  and  cannot  be  reviewed  on  appeal  unless  it  should 
appear  that  such  discretion  was  abused.     Cmrleft  v.  Coiclen,  272. 

DI8CHETI0X  OF  TRIAL  JUDGE: 

1.  In  the  absence  of  constitutional  or  statutory  prohibition,  it  is  in  the 
discretion  of  a  trial  Judge  to  permit  the  jury  to  visit  the  scene  of 
the  res  geiftae,  in  criminal  and  civil  cases,  whenever  such  visit  ap- 
pears important  for  the  elucidation  of  the  evidence  but  such  visit 
must  be  carefully  guarded  to  prevent  conversation  with  third  par- 
ties and  no  evidence  must  be  taken.     State  v.  Ptrry,  588. 

DISCRETION  OF  TRIAL  JUDGE,  588.  6(>9. 
DISCRIMINATION  IN  STATUTE,  418,  648. 

DISMISSAL  OF  APPEAL.   181. 

DIVIDED  BENCH: 

When,  for  any  reason,  one  of  the  tive  members  of  this  Court  does  not 
sit  and  the  Court  is  evenh'^  divided  on  the  hearing  of  an  appeal, 
the  judgment  below  will  be  allowed  to  stand  not  as  a  precedent 
but  as  the  decision  in  the  (Ase.     Paryear  v.  Li^nrh,  255. 

DIVORCEE,  Action  for: 

1.  In  an  action  for  divorce,  in  which  the  defects  in  the  complaint  are 
not  cured  by  the  verdict,  it  is  not  sufficient  to  allege  (following 
the  words  of  Chapter  277,  Acts  of  1H95)  merely  the  abandonment 

121— ^m 
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by  the  wife,  and  her  living  separate  and  apart  from  he;  husbaiid, 
and  lier  still  refusing  to  live  with  him,  butnill  the  facts  relied  on 
as  constituting  tlie  cause  of  action  are  required  to  be  set  forth  spe- 
cifically and  definitely.     Ladd  v.  Ijidd,  118. 

2.  An  act  permitting  divorces  for  past  abandonment  but  not  to  apply 
to  future  cases  of  separation  is  constitutional.     lb. 

DIVOIU^E,  Action  for: 

An  action  for  a  divorce  may  be  maintained  by  a  guardian  of  a  lunatic 
in  the  name  of  his  ward.     Sims  v.  Sims,  297. 

DIVORCED  HUSBAND,  As  Witness  Against  Wife: 

Under  Section  588,  of  2^he  Vode^  a  divorced  husband  is  incompetent  to 
testify  against  the  divorced  wife  in  the  trial  of  an  indictment 
against  her  for  fornication  and  adultery  which  occurred  prior  to 
the  divorce.     State  v  Raby,  682. 

DOCKETING  APPEAL,  423. 

DRAFT,  Presentation  of:  62. 

DRUGGIST: 

1.  Where  a  druggist,  at  the  request  of  a  customer,  dropped  croton  oil 

on  a  piece  of  candy  which  the  purchaser  gave  to  another  person, 
and  the  latter  ate  the  candy  so  drugged,  to  his  serious  inconveni- 
ence and  injury,  and  the  druggist  knew,  or  had  reason  to  believe 
that  the  dose  was  intended  for  such  person,  or  some  one  else,  as  a 
trick  and  not  for  medicinal  purposes:  Held^  that  the  druggist  was 
guilty  of  assault  and  battery.     State  v.  Monroe,  677. 

2.  In  such  case,  it  was  not  necessary,  to  constitute  the  offence,  that 

the  dose  should  be  a  poisonous  or  deadly  one,  but  only  that  it 
sliould  be  an  unusual  dose  likely  to  produce  serious  results.     lb, 

DRUGS,  Improper  Administration  of,  677. 

*'DUE  PROCESS:"    . 

1.  Where  a  Railroad  CommiSvSioner,  holding  office  under  a  Statute 
which  makes  it  the  duty  of  the  Governor  of  the  State  to  suspend 
him  until  the  next  meeting  of  the  General  Assembly  in  case  he  be- 
comes subject  to  the  disqualifications  prescribed  in  the  Statute,  is 
cited  by  the  Governor  in  writing  to  appear  and  answer  certain 
charges  recited  in  the  notice  as  to  his  disqualification  and.  in  re- 
sponse thereto,  appears  or  files  an  answer,  such  notice  is,  in  effect. 
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a  citation  and  such  appeamnce  in  person  or  by  answer  filed  gives 
complete  jurisdiction  to  the  Governor  and  the  consequent  action 
of  the  Governor  in  suspending  such  Commissioner  from  office,  fol- 
lowed by  a  notification  of  the  suspension  and  an  appointment  of 
his  successor,  is  ''due  process  of  law  "     Caldwell  v.  Wilson^  425. 

2.  "Due  process"  is  such  process  as  is  due  to  the  particular  circum- 

stances of  a  case  according  to  the  law  of  the  land.  It  does  not 
necessarily  imply  a  regular  proceeding  in  a  Coutt  of  justice  or 
after  the  manner  of  such  Courts,  and  a  party  cannot  be  said  to 
have  been  deprived  of  his  property  "without  due  process"  when 
he  has  had  a  fair  hearing  according  to  the  modes  of  proceeding 
applicable  to  such  case.    lb. 

3.  A  trial  by  jury  in  suits  at  common  law  pending  in  the  State  Courts 

is  not  a  privilege  or  immunity  of  national  citizenship  which  the 
States  are  forbidden  by  the  Fourteenth  Amendment  to  abridge, 
and  the  requirements  of  the  Federal  Constitution  that  no  person 
shall  be  deprived  of  his  property  without  due  process  of  law  does 
not  imply  that  all  trials  in  the  State  Courts  affecting  property 
must  be  by  jury,  but  it  is  met  if  the  trial  be  had  according  to  the 
settled  course  of  Judicial  proceedings.     Jb. 

DUPLICITY  IN  INDICTMENT: 

1.  An  indictment  charging  three  defendants  with  conspiring  to  pro- 

cure sham  marriages  between  two  of  thorn  and  two  women,  is  not 
had  for  duplicity.     State  v.  WiUon,  650. 

2.  Duplicity  in  a  bill  of  indictment  is  ground  only  for  a  motion  to 

quash  and.  being  cured  by  verdict,  is  not  gmuud  for  a  motion  in 
arrest  of  judgment      lb. 

ELECTION  DAY,  Giving  Away  Liquor  on: 

1.  Where,  in  the  trial  of  an  indictment  under  Section  2740  of  T/ie  Code, 

for  giving  away  intoxicating  liquor  on  an  election  day,  it  appeared 
that  defendant  casually  found  a  bottle  of  w*hiskey  and  passed  it  to 
another  who  drank  of  it;  Held,  that  such  act  was  a  violation  of  the 
Statute.     State  v.  Gibson,  680. 

2.  It  is  not  necessary,  to  constitute  a  violation  of  Section  2740  of  The 

Code,  that  the  selling  or  giving  away  liquor  on  election  day  shall 
be  w^ith  the  intent  to  influence  any  voter  or  with  any  intent.     lb. 

ELECTION  TO  TAKE  UNDER  AND  NOT  AGAINST  A  WILL,  328. 

ELECTION  EXPENSES: 

1.  There  is  a  manifest  difference  between  contributions  made  by  a 
candidate  for  office  for  his  part  of  the  necessary  expenses  of  a  po- 
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litieal  campaigD.  or  paying  persons  to  assist  in  conducting  his  own 
personal  canvass  and  the  giving  of  money  or  other  things  of  value 
to  electors  in  order  to  be  elected.     Epps  v.  Smith,  157. 

2.  In  an  action  for  the  penalty  imposed  by  Section  42  of  Chapter  159, 
Acts  of  1895,  it  is  not  necessary  that  the  complaint  should  allege 
a  wilful  and  corrupt  intent  on  the  part  of  the  defendant  in  giving 
nj  >ney,  &c.,  to  electors  in  order  to  be  elected  to  office.     lb. 

EMPLOYMENT.  Contract  of: 

Where  a  letter  from  an  employer  stated :  **You  have  been  appointed 
general  storekeeper  for  the  system  to  take  effect  July  loth.  Your 
salary  will  be  $1,8()0  a  year;"  and  the  appointee  entered  upon  his 
duties  and  received  $150  per  month  until  he  was  discharged; 
Htl(f,  that  the  contract  was  not  an  employment  by  the  year»  the 
reasonable  construction  of  the  contract  being  that  the  parties  in- 
tended that  the  service  should  be  performed  for  a  price  that  should 
aggregate  the  gross  sum  annually,  leaving  the  parties  to  sever 
their  relations  at  will.     Edtrardti  v.  Hiilroad  Co.,  490. 

ENDORSERS,  Accommodation: 

The  owner  of  a  note  endorsed  by  the  payees  for  the  accommodation  of 
the  maker  may  sue  any  one  of  several  endorsers  without  joining 
the  maker  or  anv  other  endorser.     Bunk  v.  Cnrr,  113. 

ENDORSEMENT  OF  NOTE,  I2i 
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ENROLLING  (1.ERK   OF  GENERAL   ASSEMBLY,    Indictment   for 
Negligent  Omission  of  Duty.  558. 

EQUAL  PROTECTION  OF  THE  LAWS,  418,  425,  643. 

EQUITABLE  RELIEF: 

1.  Where  a  contract  relating  to  land  is  not  objectionable  legally,  it  is 

as  much  a  matter  of  course  for  a  Court  of  Equity  to  decree  spe- 
cific performance  as  it  is  for  a  (\)urt  of  Law  to  give  damages  for 
breach  of  such  contract.     Stamper  v.  Stamper,  251. 

2.  Where  a  father  made  a  conveyance  of  lands  to  his  son  in  considcra- 

ation  of  the  comfortable  support  of  himself  and  wife  during  their 
natural  lives,  in  default  of  which  the  grantee  covenanted  to  recon- 
vey;  Held,  that  the  grantor  and  his  wife  had  the  right  to  demand 
a  reconveyance,  on  breach  of  the  covenant,  in  entirety,  with  right 
of  survivorship.     lb. 

8.  In  such  case  the  fact  that,  after  the  grantor's  death,  his  wife  allowed 
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the  graDtee,  her  son,  to  return  home  after  a  term  of  outlawry  aud 
imprisoDmeat,  and  live  with  her  on  the  land  until  his  death,  was 
not  a  waiver  of  her  right  to  a  reconveyance.     lb. 

4.  Where  parties  made  a  contract  for  exchange  of  lands  and  one  paid 
"boot  monev"  and  received  deeds  from  the  other  and,  in  order  to 
perfect  title  to  the  lands  so  conveyed  to  him,  was  compelled  to  pay 
off  encumbrances  which  the  other  party  should  have  discharged; 
Held,  that  such  party  is  equitably  entitled  to  have  a  lien  for  the 
amount  so  expended  by  him,  declared  upon  the  lands  which  he 
agreed  to  convey  but  has  not  yet  conveyed  to  the  other,  and  to 
have  such  lands  sold  for  the  reimbursement  of  the  sums  so  ex- 
pended.    Raimy  v.  Hifies,  318. 

EQUITABLE  REMEDY  NOT  PROPER  WHEN  ACTION  FOR  DAM- 
AGES WILL  LIE: 

Application  for  an  injunction  against  the  enforcement  of  a  town  ordi- 
nance alleged  to  be  void  is  a  misconception  of  remedy,  as  a  Court 
of  Equity  will  not  interpose  when  the  plaintiff's  proper  remedy  is 
a  civil  action  at  law  for  damages.     Scott  v.  Smith,  94. 

EQUITABLE  LIEN.  214: 

1.  Where  husband  and  wife  contracted  for  the  purchase  of  a  lot  from 

C  and  it  was  virtually  agreed  between  all  parties  that  the  deed 
should  be  made  to  the  wife  and  deposited  by  the  grantor  with 
plaintiff  as  collateral  security  for  a  loan  of  |illOO  to  be  used  in 
building  a  house  on  the  lot  and  the  deed  was  so  made  and  deposit- 
ed and  the  money  was  so  lent  and  used;  Held,  that  the  transaction 
constituted  a  parol  declaration  of  trust  accompanying  the  trans- 
mission of  title  to  the  wife  who  took  it  subject  to  the  trust 
whi(;h  Equity  will  enforce  in  plaintiff's  favor.     I^ink  v.  Fries,  241. 

2.  In  such  case,  the  wife  is  not  entitled  to  a  decree  for  the  delivery  of 

the  deed  to  her  until  she  "does  equity"  by  paying  the  loan  made 
for  her  beneti  t.     Jb. 

ERROR  ON  FACE  OF  RECORD. 

m 

This  Court  is  bound  to  correct  errors  that  appear  on  the  face  of  the 
record  on  appeal  whether  they  were  excepted  to  below  or  not, 
Appomattox  Co.  v.  Buff  aloe,  37. 

ESCAPE: 

A  constable  is  not  liable  on  his  official  bond  for  the  release  of  a  pris- 
oner arrested  by  him  on  void  process.  Appomattox  Co.  v.  Buffa- 
he,  87. 
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ESTATE  VESTED,  328. 

ESTOPPEL,  248: 

1.  A  defendant  in  an  action  to  recover  land,  who  sets  up  title  through 

purchase  of  the  land  by  hU  ancestor,  is  estopped  to  deny  the  title 
of  the  latter's  grantor.     Collins  v.  Sicansoji,  67. 

2.  A  tenant  being  estopped  from  denying  that  the  party  from  whom 

he  leased  is  his  landlord  and  entitled  to  the  rents,  cannot  escape 
the  landlord's  lien  by  claiming  his  personal  property  exemption 
out  of  the  crops.     Hamer  v.  McCall,  196. 

EVIDENCE,  144,  186.  256: 

1.  Where  in  the  trial  of  proceedings  to  establish  boundaries,  under  the 

provisions  of  Chapter  22,  Acts  of  1893,  the  plaintiff  claimed  a 
parcel  of  land  adjoining  a  tract  of  which  he  had  actual  possession, 
but  failed  to  show  any  possession,  actual  or  constructive,  of  the 
land  in  dispute,  or  to  show  title  out  of  the  State,  or  to  connect  his 
title  with  prior  owners;  lit  Id ^  that  it  was  not  error  to  instruct  the 
jury  that,  upon  the  evidence,  the  jury  should  find  adversely  u> 
the  plaintiff.     Basnight  v.  Meekins,  23. 

2.  While  transactions  between  near  relatives,  no  one  else  being  pres- 

ent, are  suspicious  and  the  testimony  of  one  of  the  parties  thereto 
should  be  carefully  scnitinized,  yet.  if  the  testimony  be  of  such  a 
nature  as  to  convince  the  jury  ofits  truth,  it  is  entitled  to  as  much 
weight  as  that  of  any  other  witness.     Martin  v.  Buffaloe,  34. 

3.  W^here,  on  the  trial  of  an  action,  a  material  fact  is  in  dispute  and 

the  evidence  thereon  is  conflicting,  the  trial  judge  cannot  weigh 
the  evidence  and  say  how  the  fact  was.  Bnrrnn  v.  Life  Insurance 
Co,,  62. 

4.  To  make  evidence  competent  it  must  tend  to  prove  the  matter  in 

dispute  and  not  relate  to  collat-  ral  facts  merely.  Short  v.  Yelver- 
ton,  95. 

5.  W^here,  in  the  trial  of  an  action  for  the  price  of  goods  alleged  to 

have  been  sold  to  the  defendant,  the  contention  was  whether  the 
sale  was  made  to  the  defendant  or  his  tenants  and  the  defendant 
denied  the  purchase  and  introduced  his  tenants  who  testified  that 
I  hey  bought  the  goods  from  plaintiff  on  their  own  account,  at  a 
certain  price,  it  was  error  to  permit  plaintiff  to  prove  that  the 
goods  cost  him  what  defendant's  witnesses  claimed  to  have  bought 
them  for  in  order  to  show  the  unreasonableness  of  their  testimony, 
since  such  matter  was  collateral  to  the  issue  and  not  a  part  of  the 
ren  gtatae.     J  b. 
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6.  While  the  entry  of  satisfaction  of  a  mortgage  on  the  margin  of 

the  registry,  witnessed  by  the  Register  of  Deeds,  is  competent 
evidence  of  the  payment  of  the  debt  secured  thereby,  yet,  on  an 
issue  "What  amount,  if  any,  has  been  paid  on  the  debt  due  to 
M.  S.,"  by  plaintiff's  intestate,  entry  of  satisfaction  of  intestate's 
mortgage  to  a  third  person,  introduced  for  the  purpose  of  showing 
that  the  alleged  debt  of  M.  8.  arose  from  the  oflScious  payment  by 
her  of  such  mortgage  and  was,  therefore,  not  a  debt  of  the  estate, 
was  irrelevant  and  incompetent.     Rffbinson  v.  SdrnpHon^  99. 

7.  Notice  to  an  administrator,  defendant  in  an  action,  is,  in  law,  notice 

to  his  attorney;  and  where,  in  the  trial  of  an  action,  the  adminis- 
trator in  reply  to  a  notice  to  produce  a  note  alleged  to  have  been 
paid,  stated  tnat  his  intestate  had  told  him  that  he  had  given  it  to 
his  attorney,  (who  was  also  the  administrator's  attorney);  II eld, 
that  the  statement  of  the  administrator,  in  return  to  the  notice, 
reasonably  meant  that  the  int(?state  had  given  the  note  to  his  at- 
torney as  bearing  on  the  matter  of  the  suit,  that  the  latter  kept  it 
in  his  possession  and  had  it  at  the  trial:  and  it  was  error  to  refuse 
plaintiff's  request  for  an  order  on  the  attorney  to  produce  the  note. 
Banking  Co.  v.   Walker,  115. 

8.  When  no  general  authority  to  a  clerk  from  his  principal  to  endorse 

notes  payable  to  the  latter  is  shown,  nor  course  of  dealing  from 
which  such  authority  could  be  inferred,  the  fact  that  the  clerk 
had  endorsed  other  notes  previously,  with  the  sanction  and  ap- 
proval* of  the  payee,  was  no  evidence  sufficient  to  go  to  the  jury 
in  the  trial  of  an  action  on  a  note  that  the  clerk  had  authority  to 
endorse  the  not«  to  another,     Bree^ee  v.  Crumpton,  122. 

9.  In  an  action  by  the  transferee  of  an  unendorsed  negotiable  note 

against  the  maker,  the  latter  may  show,  in  evidence,  the  condi- 
tions upon  which  it  was  executed  and  delivered  to  the  payee  in 
order  to  show  a  failure  of  consideration,  such  evidence  not  being 
a  contradiction  of  the  terms  of  the  written  contract  but  proof  of 
an  additional  verbal  agreement     lb. 

10.  In  cases  where  it  is  only  sought  to  prove  the  existence  or  content* 
of  a  judgment  it  is  only  necessary  to  produce  in  evidence  a  duly 
authenticated  copy  of  the  judgment  itself,  a  full  coj)y  of  the  pro- 
ceedings in  which  the  judgment  was  rendered  being  required  only 
where  the  judgment  is  relied  upon  to  establish  any  particular 
state  of  facts  upon  which  it  was  based,  or  as  matter  of  estoppel. 
Riiiney  v.  IliTies,  318. 

11.  Where  on  trial  of  an  issue  of  detisamt  vel  non,  proof  of  the  sanity 
or  insanity  is  submitted  to  the  jury,  the  fact  that  the  testator 
disinherited  all  of  his  children  save  one  to  whom  he  left  all  his 
property,  is  competent  evidence  to  be  passed  upon  by  the  jury  as 
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bearing  upoD  the  capacity  of  the  testator  and,  hence,  is  as  much 
the  proper  subject  of  discussion  by  counsel,  in  the  argument,  as 
any  other  part  of  the  testimony.  (Montgomery,  J.,  dissenting). 
///  re  Buriis  WiU,  3;J<;. 

12.  A  recital  in  a  deed  of  a  corporation,  properly  executed,  that  it  was 
executed  in  pursuance  of  an  order  of  the  board  of  directors,  dis- 
penses with  the  necessity  of  proving  such  action  of  the  board 
otherwise  than  by  the  deed  itself.  CaldweU  v.  Manufacturing 
Co.  839. 

13.  In  tlie  tiial  of  an  action  for  trespass  in  which  defendant  set  up  as 
a  defence  the  ownership  of  an  easement  in  the  land,  a  deed  exe- 
cuted to  it  in  correction  of  former  defective  deeds  was  properly 
rejected  as  evidence  of  title  where  the  trespass  occurred  before  the 
corrected  deed  and  after  the  delivery  of  the  defective  deeds.     lb. 

14.  Where,  in  the  trial  of  an  action  for  the  recovery  of  a  parcel  of 
land  admitted  to  be  within  a  boundary  described  in  a  tax  deed 
executed  before  1887,  there  was  no  actual  possession  under  such 
tax  deed  shown  by  the  plaintilT,  or  those  under  whom  he  claimed, 
deeds  executed  by  the  grantee  in  such  tax  deed  and  by  his  heirs 
and  by  a  Commissioner  in  partition  proceedings,  after  the  death 
of  such  grantor  for  certain  parcels  of  land  admittedly  within  the 
boundary  of  the  tax  deed,  were  inadmissible,  as  well  as  the  posses- 
sion of  the  purchasers  under  such  deeds,  to  show  the  possession 
of  plaintiff,  or  of  those  under  whom  he  claimed,  of  any  part  of  the 
tax  deed  boundary  outside  of  the  lands  included  in  the  deeds  so 
offered.      Worth  v.  Simmoiu,  358. 

15.  Although  testimony,  which  does  not  prove,  or  tend  to  prove  the 
contention  of  either  party  to  an  action,  is  irrelevant  and  should 
properly  be  excluded,  }et  its  admission  is  harmless  error    Edtrnrds 

V.    P/nfir,  3S8. 

16.  In  the  trial  of  an  action  to  declare  invalid  bonds  of  a  Countv  issued 
in  pursuance  of  the  authority  of  an  Act  of  the  General  Assembly, 
it  is  competent  to  introduce  in  e\idence  the  Journal  of  the  House 
or  Senate  to  show  that  such  Act  was  not  passed  in  conformity  with 
the  re(|uirements  of  the  Constitution,  and  when  such  Journal 
shows  affirmatively  that  the  Act  authorizing  the  creation  of  the 
indebtedness,  or  the  imposition  of  a  tax,  was  not  passed  with  the 
formalities  required  by  Section  14,  Article  2,  of  the  Constitution, 
such  Journal  is  conclusive  as  against  not  only  a  printed  Statute 
publish(dby  authority  of  law,  but  also  against  a  duly  enrolled 
act.  and  such  act  is  invalid  so  far  as  it  attempts  to  confer  the 
power  of  creating  a  debt  or  levying  a  tax.  {Btink  v.  Commis- 
sionertt,  119  N.  C,  214,  followed  and  Cnrrv.  Coke,  116  N.  C, 
;?23,  distinguished.)     Commimonere  v.  Sanggs^  394. 
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17.  T^ere,  on  the  trial  of  an  action,  a  deposition  was  objected  to  on 
the  ground  that  the  party  offering  it  had  failed  to  show  that  the 
deponent  was  out  of  the  State  or  resided  more  than  75  miles  from 
the  place  of  trial,  it  was  proper  to  allow  the  deposition  to  be  read 
after  the  party  offering  it  had,  in  answer  to  the  objection,  offered 
evidence  tending  to  show,  in  the  opinion  of  the  trial  Judge,  that 
the  witness  was  not  in  the  State.  Cnnninghajn  v.  Cunning' 
haniy  413. 

18.  While  the  rule  is  that  the  law  looks  with  suspicion  upon  the  evi- 
dence of  close  relations  and  interested  parties  and  it  must  be 
received  with  some  degree  of  allowance,  yet  the  rule  does  not 
rejector  necessarily  impeach  it.  and  if,  from  the  testimony  or  from 
it  and  the  other  facts  and  circumstances  in  the  rase,  the  jury  be- 
lieve that  such  witnesses  have  sworn  the  truth,  then  they  are 
entitled  to  as  full  credit  as  any  other  witness.  State  v.  Tjee, 
528. 

19.  Where  the  bo<ik  of  records  of  a  Board  of  Township  Trustees  is 
shown  to  have  been  destroyed  by  fire,  tbe  making  of  an  order  dis 
continuing  a  certain  road  can  be  proved  by  one  of  tlie  trustees. 
State  V.  Durham,  546. 

20.  In  the  tri.il  of  an  indictment  for  seduction  one  H.  testified,  for  the 
defepce.  that  he  had  sexual  intercourse  with  the  pro8t*cutrix  prior 
to  the  date  of  the  alleged  seduction.  One  U  for  the  State,  testi- 
tied  that  in  a  conversation  with  him  the  said  H.  had  stated,  in 
reply  to  a  question,  that  he  had  never  had  illicit  interc*  urse  with 
the  prosecutrix  and  that  she  was  a  lady.  Another  witness  for 
the  Stat€  was  allowed  t«  testify  that  he  was  near  H.  and  U. 
at  the  time  of  tbe  conversation  and  that,  hearing  the  name  of  the 
prosecutrix  mentioned,  he  went  near  Uy  the  parties  and  heard  H. 
say  "It  is  not  so,  I  always  found  her  to  be  a  lady."  The  latter 
testimony  was  objected  to  as  fragmentary.  Held,  that  the  testi- 
mony was  competent  since  it  contained  the  whole  matter  in  dis- 
pute and  nothing  that  H.  could  have  said  could  have  explained  it 
to  mean  anything  other  than  that  the  prosecutrix  was  a  virtuous 
woman,  so  far  as  he  knew.     State  v.  R'tbertHon,  551. 

21.  On  the  trial  of  an  indictment  for  rape  and  for  carnally  knowing 
and  abusing  a  female  child  between  ten  and  twelve  years  of  age, 
it  was  not  error  to  refuse  to  permit  a  witness  to  state  that  prose- 
cutrix had  proposed  to  have  sexual  intercourse  with  him.  when 
defendants  did  not  propose  to  .show  that  tiie  witness  had  actually 
had  intercourse  with  her.     State  v.  Ilairston,  579. 

22.  Where,  on  the  trial  of  a  criminal  action,  the  defendants,  had, 
without  the  direction  or  sanction  of  the  Court,  cau.sed  the  jailer 
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to  bring  a  prisoner  in  the  Court  room  to  testify,  it  v/ks  not  error 
for  the  trial  Judge  to  order  the  witness  to  be  sent  back  to  jail 
after  she  had  been  examined  for  the  defendants.     lb. 

28.  As  forcible  trespass  is  essentially  an  offence  eLgfiinstthe  pogse^nfm 
of  another  and  does  not  depend  upon  the  title,  it  is  proper  to 
exclude  evidence  of  title  in  defendants  on  trial  under  an  indict- 
ment for  such  offence-     iState  v.  Webster,  586. 

24.  It  is  only  when  the  transactions  are  so  connected  or  contempora- 
neous as  to  form  a  continuing  action  that  evidence  of  a  collateral 
offence  will  be  heard  to  prove  the  intent  of  the  offence  charged; 
hence.     State  v.  Graham,  623 

25.  In  the  trial  of  an  indictment  for  burning  a  dwelling  house  occu- 
pied by  the  defendant  as  lessee,  evidence  that  the  defendant  at  a 
prior  time  was  guilty  of  a  similar  offence  is  inadmissible.     lb. 

26  Declarations  of  one  of  two  defendants  jointly  on  trial  for  larceny 
are  Mdmissible  only  as  against  the  party  making  them  and,  if 
admitted,  it  is  error  not  to  instruct  the  jury  that  such  declarations 
are  incompetent  as  to  the  other  defendant.     State  v.  Collins,  667. 

27.  In  the  trial  of  a  person  for  burglary  it  is  not  competent  for  him  to 
show  that  other  burglaries  were  committed  in  the  same  neighbor- 
hood about  tiie  same  time  as  the  one  with  which  he  is  charged  was 
committed.     State  v  Sinarr,  669. 

28.  Where,  in  the  trial  of  a  criminal  action,  the  defendant  testifies  in 
his  own  behalf  and  introduces  no  evidence  as  to  his  general  char- 
acter, but  the  State  introduces  evidence  t<i  show  that  such  charac- 
ter is  bad;  Held,  that  such  evidence  by  the  State  can  be  considered 
only  as  affecting  the  credibility  of  the  defendant  as  a  witness  and 
not  as  a  circumstance  in  determining  the  question  of  his  guilt  or 
innocence.     State  v.  Traylar,  674. 

29.  Where  in  the  trial  of  an  indictment  for  giving  away  into.xicating 
liquor  on  an  election  day,  there  was  direct  evidence  that  the 
defendant  gave  whiskey  to  one  R.  within  the  time  ai.d  at  the 
place  as  charged,  it  was  not  error  to  refuse  an  instruction  that 
there  was  not  sufficient  evidence  to  convict.     State  v.  GibHou,  680. 

30.  In  the  trial  of  an  indictment  for  fornication  and  adultery  evidence 
of  fact**  transpiring  after  the  finding  of  the  bill  of  indictment  and 
tending  to  show  the  guilt  of  the  defendants,  is  admissible.  State 
V.   Haby,  682. 

31.  Where,  in  the  trial  of  an  indictment  for  fornication  and  adultery, 
a  witness  testified  that  defendants  lived  together  about  three 
months  before  they  were  married  and  had  prior  to  that  time, 
moved  to  a  distant  place  and  had  returned;  Htld.  that  the  evidence 
was  suflicient  to  be  submitted  to  the  jury  as  to  the  guilt  of  the 
defendants.     lb. 
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82.  In  the  trial  of  an  indictment  for  fornication  and  adultery  testimony 
that  the  defendants  were  seen  working  together  in  a  field,  although 
slight  evidence  of  their  guilt,'  was  competent  as  tending  to  show, 
with  other  circumstantial  evidence,  that  the  defendants  were  liv- 
ing together  in  fornication  and  adultery.     lb. 

33.  Where,  in  the  trial  of  one  charged  with  murder,  the  wilful  killing 
is  admitted  or  proved  and  there  is  no  evidence  of  self  defence, 
testimony  as  to  the  violent  and  dangerous  character  of  the  deceas- 
ed and  of  his  threats  against  the  accused  is  not  admissible  State 
V.  Byrd,  684. 

34.  On  the  trial  of  one  charged  with  murder,  evidence  of  threats  by 
the  deceased  against  the  accused  and  of  the  violent  character  of 
the  deceased  is  not  admissible  to  show  self-defence  unless  such 
character  was  known  and  such  threats  were  communicated  to  the 
accused  except  in  case  where  the  evidence  of  the  killing  is  entirely 
circumstantial.     lb. 

EVIDENCE,  Sufflciency  of.  558.  604,  63o,  680,  682. 

-EVIDENCE  OF  DEBT"  IS  PERSONAL  PROPERTY,  614. 

EXCEPTIONS: 

1.  An  exception  to  issues  submitted  or  for  failure  to  submit  issues 

tendered  can  not  be  sustained  where  those  submitted  properly 
arose  upon  the  pleadings.     Jamea  v.  Railrmid,  530. 

2.  An  exception  to  the  refusal  of  a  prayer  to  instruct  the  jury  that 

there  is  no  evidence  will  not  be  considered  in  this  Court  where  the 
case  on  appeal  does  not  set  out  the  evidence  itself  or  contain  a 
statement  that  there  was  no  evidence,  the  presumption  being  that 
the  trial  Judge  charged  the  jury  correctly  upon  the  evidence  ad- 
duced on  the  trial,     lb.  * 

3.  Exceptions  to  the  sufBciency  of  evidence  to  support  a  verdict  must 

be  taken  before  verdict.     State  v.  Furr,  606. 

4.  An  exception  that  there  is  no  evidence  against  the  defendant  to  go 

to  the  jury  on  the  trial  of  a  criminal  action,  is  too  late  when  taken 
after  verdict.     State,  v.  Wilmn,  6"»0. 

EXECUTION: 

An  execution  or  order  of  sale  issued  by  a  Justice  of  the  Peace  cannot 
be  set  aside  on  original  motion  in  the  Superior  Court.  Uamtt'  v. 
McCall,  197. 

EXECUTION  FROM  THE  SUPREME  COURT.   Will  not  be  Recalled, 
When,  480. 
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EXECUTION  OF  DEED.  Defective,  339. 

EXCLUSIVE  PRIVILEGES,  64S> 

It  is  not  unconstitutional  for  the  Legislature  to  prescribe  that  resident 
owners  of  stock  found  running  at  large  in  a  town  shall  pay  a  higher 
penalty  than  non-resident  owners,  it  being  a  discri  mi  nation  for- 
bidden neither  by  Article  1,  Section  7  of  the  Constitution  of  the 
State  nor  by  the  14th  Amendment  to  the  Constitution  of  the  Uni- 
ted States.     Broadfoot  v.  FayettetUle,  418. 

EXCUSABLE  NEGLECT: 

1.  Where  a  judgment  by  default  final  was  rendered  against  a  defend- 

ant who  had  employed  an  attorney  but  had  neither  attended  Court 
nor  given  any  excuse  for  his  absence  and  had  given  his  attorney 
no  information  upon  which  to  interpose  a  defence;  Held,  that  his 
conduct  was  inexcusable  negligence  which  did  not  entitle  him  to 
have  the  judgment  set  aside  under  Section  274  of  The  Code, 
Cowl€«  V.  Cnwks.  272. 

2.  The  refdsal  of  a  motion  to  set  aside  a  judgment  on  the  ground  of 

surprise  or  excusable  neglect  is  a  matter  of  discretion  with  the 
Judge  below  and  cannot  be  reviewed  on  appeal  unless  it  should 
appear  that  such  discretion  was  abused.     lb. 

EXECUTOR,  Effect  of  Qualification  of: 

Where  a  testator  disposes  of  property  belonging  to  the  executor  named 
in  the  will  and  at  the  same  time  and  in  the  same  will  gives  to  such 
executor  property  of  the  testator,  the  executor  by  qualifying  as 
such  is  held  to  make  an  election  to  take  under  the  will  and  must 
execute  it  in  all  its  provisions,  his  oath  of  office  being  irrevocable 
on  his  part.     Allen  v  Allen ^  328 

EXPRESSION  OF  OPINION  BY  TRIAL  JUDGE.  What  is  Not.  551. 

FAILURE  TO  WORK  PUBLIC  ROAD,  610. 

FALSE  RETURNS: 

If  a  person  by  his  acts  or  conduct  induces  another  to  believe  that  a  fact 
is  really  in  existence,  when  it  is  not.  and  thereby  obtains  money 
or  property,  he  comes  within  the  scope  of  the  Statutes  against 
false  pretenses.     State  v.  Matthews,  6()4. 

FELLOW  SERVANTS: 

The  conductor  of  a  side  tracked  train  whose  duty  it  is  to  close  the 
switch  and  give  the  "all  right"  signal  for  the  clear  passage  of  an- 
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other  train  on  the  main  line,  is  the  fellow  servant  and  not  the  vice 
principal  of  the  locomotive  engineer  of  the  latter  train  both  being 
employees  of  the  same  Company.     Pleasants  v.  Railroad  Co.,  492. 

FEME  COVERT.     See  ' 'Married  Woman." 

FENCE,  Division,  l^emoval  of,  679. 

FIDUCIARY  RELATIONS: 

1.  When  a  transaction  between  parties  occupying  a  fiduciary  relation 

such  as  mortgagor  and  mortgagee,  is  impeached,  there  is  a  pre- 
sumption of  fraud,  and  the  burden  of  proving  the  dealings  to 
have  been  fair,  bona  fide,  and  without  undue  influence  arising  out 

of  such  relation,  rests  upon  the  party  occupying  the  position  of 

advantage.     Hines  v,  Outlatr,  51. 

2.  The  fact  that  the  trustee  in  a  trust  deed  was  a  clerk  for  the  ctstui 

que  trust  does  not  create  a  fiduciary  relation  between  the  grantors 
and  the  latter.     Monroe  v.  FadUler,  101. 

3.  A  sale  of  land  made  by  a  trustee  fairly  and  according  to  the  pro- 

visions of  the  deed  will  not  be  set  aside  for  mere  inadequacy  of 
price,  unless  such  inadequacy  is  so  great  as  to  cause  all  acquainted 
with  the  value  of  the  land  to  say  at  once,  "The  purchaser  got  it 
for  nothing!"    Ih. 

4.  A  mortgagor  being  regarded  as  in  the  power  of  the  mortgagee,  the 

Courts  require  that  the  sale  of  personalty  under  a  mortgage,  like 
sales  under  execution,  shall  be  made  with  such  reasonable  care  as 
to  produce  the  best  results;  hence,  a  sale  by  a  mortgagee  of  a 
stock  of  merchandise,  not  in  plnin  view  but  more  than  a  hundred 
yards  from  the  place  of  sale,  and  in  a  lump,  was  invalid.  Barbee 
v.  Scffggins,  135. 

FIRE  INSURANCE  CONTRACT,  290. 

FORCIBLE  TRESPASS: 

1.  It  is  not  necessary  to  allege  in  a  bill  of  indictment  for  forcible  tres- 

pass that  the  prosecutor  at  any  time  forbade  the  defendant  to  en- 
ter upon  the  land  or  that  he  was  put  in  fear,  and  thus  failed  to 
forbid  such  entry,  by  reason  of  the  great  numbers  or  by  the  force 
manifested.     State  v.  Austin,  620. 

2.  As  forcible  trespass  is  essentially   an  offence  against  the  possession 

of  another  and  does  not  depend  upon  the  title,  it  is  pmper  to  ex- 
clude evidence  of  title  in  defendants  on  trial  under  an  indict- 
ment for  such  offence.     State  v.   Webster,  586. 
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3.  While  to  coostitute  forcible  trespass  the  possessor  must  be  present 
and  forbidding  or  objecting,  it  is  not  necessary  that  he  should  be 
P'-esent  all  the  time.  It  is  sufficient  if  he  is  present  before  the 
trespass  is  opmjAttfd  which,  if  continued,  becomes  forcible  after 
being  forbidden  even  if  not  so  in  its  incipiency.     lb. 


FORECLOSURE  OF  MORTGAGE.     See  *  Mortgage  ' 

FOREIGN  CORPORATION: 

^It  was  neither  the  purpose  nor  effect  of  Sections  697  and  698  of  The 
(jhU  to  create  a  foreign  corporation  in  this  State.  Jamen  v.  Btiil- 
TfMid  ComjHtfty^  523. 

FORNICATION  ANp  ADULTERY,  682. 

FOURTEENTil  AMENDMENT  TO   UNITED  STATES  CONSTITU- 
TION. 418,  425.  643. 

FRACTIONS  OF  A  DAY: 

Where  proper  pnjceedings  for  the  appointment  of  a  receiver  are  begun 

in  two  different  Courts  and  a  different  receiver  is  appointed  in 

each  case,  this  Court,  in  determining  the  priority  of  appointment, 

as  between  the   receivers,  will  take   notice  of  fractions  of  a  day. 

Worth  V.  Btnk\  343. 

FRAUD,  Charge  of: 

1.  Where  a  complaint  in  an  action  set  up  two  causes  of  action,  one  for 

indebtedness  due  on  a  note  and  the  other  for  fraudulent  conversion 
of  money,  and  judgment  by  default  was  entered,  the  presumption 
is  that  the  judgment  was  rendered  on  the  note,  as  was  right,  and 
not  on  the  charge  of  fraud,  which  the  Court  had  no  right  to  do. 
Stewart  v.  Bryan,  46. 

2.  Where  the  complaint  in  action  set  up  two  causes  of  action,  one  for 

indebtedness  due  on  a  note  and  the  other  for  fraud  in  the  embez- 
zlement of  the  proceeds  of  c<3llaterals  deposited  as  security  for 
the  note,  and,  in  default  of  appearance  and  defense,  judgment 
was  rendered  on  the  note  but  not  on  the  charge  of  fraud,  the 
plaintiff  was  not  entitled  to  an  order  of  arrest  under  Sections  291 
and  447  of  Th^  Code,  as  amended  by  Chapter  541,  Acts  of  1891, 
since  there  is  no  action  pending  wherein  the  allegations  of  fraud 
in  tlie  complaint,  used  as  an  affidavit,  could  authorize  a  warrant 
of  arrest.     Ih. 

FRAUD  IN  LAW,  31. 
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FRAUD,  Presumption  of : 

When  a  transaction  between  parties  occupying  a  fiduciary  relation 
such  as  mortgagor  and  mortgagee,  is  impeached,  there  is  a  pre- 
sumption of  fraud,  and  the  burden  of  proving  the  dealings  to 
have  been  fair,  bona  fide ^  and  without  undue  influence  arising  out 
of  such  relation,  rests  upon  the  party  occupying  the  position  of 
advantage.     Hine^  v.  Outlmc,  51. 

FRIGHTENING  H0K8ES  BY  RAILROAD,  519. 

FREE  TRADER: 

Under  a  reasonable  construction  of  the  Constitution  and  Section  1882 
of  Tfie  C</de,  a  wife  abandoned  by  her  husband  may  maintain  an 
action  in  tort,  in  her  own  name,  against  a  third  person.  Brown  v. 
Brown,  8. 

GENERAL  ASSEMBLY,  Power  of,  1,  418: 

It  is  competent  for  the  General  Assembly  in  creating  an  office,  other 
than  purely  judicial,  to  reserve  to  itself  the  right  to  remove  or  to 
the  Governor  the  right  to  suspend  the  incumbent  of  the  office. 
Caldwell  v.  WiUton,  425. 

GENERAL  CHARACTER: 

While  a  witness  as  to  character  may,  of  his  own  motion,  say  in  what 
respect  the  character  of  the  person  asked  about  is  good  or  bad,  the 
party  introducing  him  can  only  interrogate  him  as  to  the  general 
character  of  such  person;  hence,  defendants  charged  with  rape 
cannot  prove  by  their  witness  as  to  character  of  prosecutrix  that 
such  character  was  bad  for  virtue.     State  v.  Ilairston,  579. 

GENERAL  CHARACTER  OF  DEFENDANT,  In  Criminal  Action: 

Where,  in  the  trial  of  a  criminal  action,  the  defendant  testifies  in  his 
own  behalf  and  introduces  no  evidence  as  to  his  general  character, 
but  the  State  introduces  evidence  to  show  that  such  character  is 
bad;  Held,  that  such  evidence  by  the  State  can  be  considered  only 
as  affecting  the  credibility  of  the  defendant  as  a  witness  and  not 
as  a  circumstance  in  determining  the  question  of  his  guilt  or  in- 
nocence.    State  V.  Traylor,  674. 

GOVERNOR,  Power  of  to  Suspend  Railroad  Commission,  425. 

GRAVES,  Unlawfully  Disturbing,  589. 

GUARANTY,  144. 
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GUARANTY.  Continuing: 

A  surety  for  the  faithful  performance  of  duty  by  an  agent,  in  an  obli- 
gation of  the  form  called  a  '  continuing  guaranty,'*  has  the  right 
to  withdraw  from  such  obligation  by  giving  notice  to  the  princi- 
pal, and  is  not  liable  for  any  defaults  of  the  agent  in  matt-crs  en- 
trusted to  him  after  the  service  of  such  notice.  Ma u  u fart n ring 
Co.  V.  Dvaughan,  88. 

GUAKDIAX  AD  LITRM,  Appointment  of.     287: 
GUARDIAN  OF  LUNATIC. 

1.  An  action  for  divorce  may  be  maintained  by  a  guardian  of  a  lunatic 

in  the  name  of  his  ward.     Sims  v.  Sims,  297. 

2.  The  appointment  of  a  guardian  for  a  lunatic  is  valid  until  the  pro- 

ceedings and  orders  under  the  inquisition  are  reversed.     Ih. 

8.  Ejt  imrte  proc^eedingsi  to  have  a  lunatic  declared  sane,  bnuight  with- 
out service  of  notice  upon  the  guardian  of  such  lunatic,  are  a  nul- 
lity as  well  as  an  order  made  in  such  proceedings  removing  the 
guardian  without  notice.     (Section  217(3)  of  '/Af  Code.)    lb. 

4.  The  report  of  a  jury  in  an  inquisition  of  lunacy  need  not  be  formal- 
ly "confirmed"  by  the  Clerk  of  the  Superior  Court,  the  Statute 
only  requiring  it  to  be  "filed  and  recorded  "     lb. 

HOMESTEAD,  Allotment  of  When  Filed: 

It  is  not  necessary  to  have  the  appraisers'  return  of  the  allotment  of 
the  homestead  registered  in  the  office  of  the  Register  of  Deeds  of 
the  County  in  which  the  homestead  is  situated,  (provided  it  is  filed 
in  the  judgment  roll  of  the  action  in  which  the  judgment  was  ren- 
dered) in  order  to  make  the  judgment  lien  valid  and  binding  on 
the  homestead  until  the  homestead  estate  shall  expire.  The  filing 
of  the  return  in  the  judgment  roll,  in  compliance  with  Stction 
504  of  Thf  Cftde,  is  constructive  notice  to  all  who  have  dealings 

with  the  homesteader  concerning  the  homestead.     Becan  v.  A7//>. 
ooj. 

HOMESTEAD,  Lien  of  Judgment  Upon: 

The  lien  of  a  judgment  on  land  in  which  a  homestead  has  be^Mi  duly 
allotted  does  not  cease  upon  the  expiration  of  ten  yeare  from  the 
date  of  the  judgment  but  continues  during  the  continuance  of  the 
homestead  estate,  notwithstanding  a  sale  and  conveyance  of  the 
land  bv  the  homesteader.     Betan  v.  Ellis,  234. 
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HARMLESS  ERROR,  135.  388. 

'HEIRS  OF  BODY"  MEANS  ♦'ISSUE."  When,  826. 

HOLD  OVER  OFFICER,  1. 

HUSBAND  AND  WIFE,  186,  214: 

1.  Under  a  reasonable  construction  of  the  Constitution  and  Section 

1832  of  The  Code,  a  wife  abandoned  by  her  husband  may  maintain 
an  at^tion  in  tort,  in  her  own  name,  against  a  third  person.  (Fur- 
ches,  J.,  dissenting.)     Brmcn  v.  Brmrn,  8. 

2.  A  husband  may  be  the  agent  of  his  wife  in  the  management  of  her 

separate  estate  and  for  his  contracts,  as  such  agent,  made  for  the 
support  of  herself  and  family,  her  separate  estate  is  liable.  Haze- 
mare  V.  Mountain,  o9. 

3.  Where,  in  the  trial  of  an  action  to  subject  the  separate  estate  of  a 

married  woman  to  the  payment  of  a  debt  alleged  to  have  been 
contracted  for  the  support  of  her  family,  it  appeared  that  the  wife 
owned  farm  lands  in  her  own  name,  that  her  husband  contributed 
nothing  to  the  support  of  the  family;  that  her  only  means  of  sup- 
port was  the  rental  from  her  lands  which  she  was  unable  to  rent 
without  furnishing  supplies  to  the  tenants;  that  she  had  no  sup- 
plies and  could  not  furnish  them  except  by  contracting  witli  some 
one  else  to  do  so  and  that  she  contracted  with  the  plaintiff  to  fur- 
nish such  supplies;  Held,  that  such  contract  was  for  the  benefit  of 
the  wife  and  family  and  necessary  for  their  support  and  her  sep- 
arate estate  is  liable  therefor.     Ih. 

4.  While,  in  law,   the  earnings  of  a  w-ife  belong  to  the  husband,  he 

may  give  them  to  her  or  recognize  and  trcjat  her  as  the  owner  of 
them,  provided  no  creditors  intervene.  Cunningham  v.  Cuni:iii(,- 
ham,  413. 

5.  Where,  on  the  trial  of  an  action  by  a  widow  to  have  the  heirs  of  her 

deceased  husband  declared  trustees  for  her  in  land  alleged  to  have 
been  paid  for  with  her  own  earnings  but  conveyed  to  her  husband 
through  fraud  or  mistake;  and  no  cretiitors  intervened,  and  it  was 
in  evidence  that  the  plaintiff  and  her  daughter  had  paid  for  the 
land  out  of  their  earnings,  it  was  error  to  refuse  an  instruction 
that,  if  the  jury  should  find  from  the  evidence  that  the  land  w^as 
paid  for  by  such  earnings,  the  plaintiff  could  not  recover  since,  as 
a  whole,  the  instruction  prayed  for  would  have  been  (Troneous. 
Ibid. 

IDIOTS,  Contracts  of,     31. 

121—95 
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IMPLIED  PROMISE: 

Where  F.  bought  land  from  B.  and  reconveyed,  by  way  of  mortgage, 
to  secure  his  note  for  the  purchase  money,  and  afterwards,  by  bar- 
gain and  sale  and  not  by  way  of  rtscisHon  of  the  trade  with  B., 
conveyed  the  laud  to  W  ,  who  had  purchased  such  note.  Held, 
that  there  was  no  implied  promise  on  the  part  of  W.  to  repay  to 
F.  any  part  of  the  money  he  had  paid  on  the  note  or  for  improve- 
ments on  the  land  prior  to  the  conveyance.      Wtil  v.  Flowers,  138. 

IMPLIED  PROMISE: 

1.  Where  in  an  action  to  recover  money  expended  by  plaintiff  mort- 

gagee for  the  benefit  of  defendant  mortgagor,  the  verifled  com- 
plaint alleged  a  certain  sum  to  be  due  from  defendant  to  plaintiff 
on  the  implied  pn^mise  to  repay  and  no  answer  was  filed,  it  was 
proper  to  render  a  judgment  by  default  final.     CowUs  v.  Corcles^ . 
272. 

2.  If,  in  such  case,  on  the  facts  stated  in  the  complaint,  the  law  did 

not  raise  an  implied  promise  to  repay,  the  judgment  would  be  er- 
mneous  and  not  irregular  and  another  Judge  ata  subsequent  term 
would  have  no  right  to  correct  or  set  it  aside.     lb. 

IMPOUNDING  CATTLE,  418: 

1.  Where  a  town  ordinance  made  it  the  duty  of  the  town  constable  to 

impound  all  cattle  running  at  large  within  the  town  'limits  and 
authorized  the  sale  of  such  cattle  for  the  cost  of  taking,  impound- 
ing and  keeping  the  same,  and  the  general  law  prohibited  the  au- 
thorities from  charging  any  poundage  or  penalty  in  cases  where 
the  impounded  cattle  belonged  to  non-residents.  Held,  that  a  sale 
of  an  impounded  cow,  belonging  to  a  non-resident,  for  the  cost  of 
feeding  her  while  impounded,  was  authorized  and  conferred  a 
good  title  on  the  purchaser,  since  the  cost  of  feeding  is  not  em- 
braced in  the  word  "poundage  or  penalty."  Aydl-ette  v.  Eliza- 
htth  City,  4. 

2.  When  the  purchaser,  in  such  case,  surrendered  the  cow  to  the  true 

owner,  he  cannot  recover  from  the  town  authorities  the  amount 
which  he  bid  and  paid  for  the  cow  at  the  sale.     lb. 

IMPRISONMENT  FOR  DEBT. 

Imprisonment  for  debt  being  prohibited  by  the  Constitution,  a  defend- 
ant cannot  be  arrested  upon  a  judgment  on  a  note.  Stewart  v. 
Bryan,  46. 
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INDICTMENT: 
For  Arson.  623. 

For  Assault  and  Battery,  584,  677. 

For  Assault  with  Intent  to  Commit  Rape.  628. 

For  Burglary,  669. 

For  Burning  Stable: 

In  an  indictment  under  Sections  985  (6)  ot  ITie  Code  directed  against 
setting  Hre  to  certain  kinds  of  buildings  "whether  sdch  buildings 
shall  then  be  in  possession  of  the  offender  or  in  the  possession  of 
any  other  person."  it  is  not  necessary  to  allege  that  the  burned 
building  was  "in  possession  of"  some  person  named.  State  v. 
Daniel,  574. 

For  Carrying  Concealed  Weapon,  556. 

For  Compounding  Felony,  606. 

For  Conspiracy,  650. 

For  Conspiracy  to  Procure  Seduction  of  Unmarried  Woman,  635. 

For  Failure  to  Pay  Taxes,  569,  616. 

For  Failure  to  Work  Public  Road,  610. 

For  Giving  Away  Liquor  on  Election  Day,  680. 

For  Illegal  Sale  of  Liquor,  632. 

For  Injury  to  Personal  Property,  614. 

For  Forcible  Trespass,  586,  620. 

For  Forgery,  674. 

For  Fornication  and  Adultery,  682. 

For  Larceny,  607. 

For  Murder,  544,  563,  659.  684. 

For  Obtaining  Money  Under  False  Pretenses,  604. 
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For  Official  Negligence,  558. 

For  Practicing  Medicine  without  License,  643. 

For  Rape,  583.  579. 

For  Running  Division  Fence,  679. 

For  Resisting  Officer,  612. 

For  Seduction,  551. 

For  Selling  Liquor  on  Sunday,  578. 

For  Trespass  on  Land,  546. 

For  Unlawfully  Opening  Graves,  589. 

INDICTMENT,  Sufficiency  of: 

1.  Since  the  passage  of  Chapter  53,  Acts  of  1885,  it  is  not  necessary  to 

allege  or  prove  any  malice  to  the  owner  of  personal  property  on 
the  part  of  one  who  wantonly  and  wilfully  injures  it  nor  is  it 
material  whether  the  property  was  destroyed  or  not  State  ▼. 
Sneed,  614. 

2.  It  is  not  necessary  to  allege  in. a  bill  of  indictment  for  forcible  tres- 

pass that  the  prosecutor  at  any  time  forbade  the  defendant  to 
enter  upon  the  land  or  that  he  was  put  in  fear,  and  thus  failed  to 
forbid  such  entry,  by  reason  of  the  great  numbers  or  by  the  force 
manifested.     State  v.  Austin ^  620. 

8.  Under  Actjj  1889,  Chapter  181,  Section  5,  making  it  a  misdemeanor 
to  practice  medicine  without  first  having  registered  and  obtained 
a  certificate,  an  indictment  which  does  not  charge  that  defendant 
did  not  register,  and  obtain  a  certificate,  as  required,  is  defec- 
tive.    Stati'  V.  Call,  643. 

4.  Such  indictment  need  not  charge  that  defendant  practiced  "for  fee 

or  reward."     lb. 

5.  An  indictment  under  Acts  1889,  Chapter  181,  Section  5,  making  it 

a  misdemeanor  to  practice  medicine  without  first  having  register- 
ed, and  obtained  a  .certificate,  need  not  charge  that  defendant  doea 
not  belong  to  one  of  certain  cla-sses  which  are  withdrawn  from  the 
operation  of  the  Statute  by  a  proviso  thereto.     lb. 

6.  An  indictment  charging  three  defendants  with  having  conspired  to 

procure  sham  marriages  between  two  of  them  and  two  women  is 
not  bad  for  duplicity.     State  v.  Wilsfm,  650. 

7.  Duplicity  in  a  bill  of  indictment  is  ground  only  for  a  motion  to 
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quash  and,  being  cured  by  verdict,  is  not  ground  for  a  motion  in 
arrest  of  judgment.     Ih. 

8.  In  an  indictment  under  Sections  985  (6)  of  The  Code  directed  against 

setting  fire  to  certain  kinds  of  buildings  ''whether  such  buildings 
shal]  then  be  in  possession  of  the  offender  or  in  the  possession  of 
any  other  person,"  it  is  not  necessary  to  allege  that  the  burned 
building  was  "in  possession  of"  some  person  named.  State  v. 
Daniel,  574. 

9.  An  indictment  for  murder  which  sets  out  the  name  and  county  of 

residence  of  the  accused,  the  date  of  the  homicide,  the  averment 
"with  force  and  arms,"  the  county  in  which  the  homicide  was 
committed  and  that  the  defendant  feloniously,  wilfully  and  of  his 
malice  aforethought  did  kill  and  murder  the  person  alleged  to  have 
been  killed  "against  the  form  of  the  Statute  in  such  case  made  and 
provided  and  against  the  peace  and  dignity  of  the  State,"  is  suffi- 
cient under  Chapter  58,  Acts  of  1887,  and  is  not  defective  for 
failure  to  allege  whether  the  person  killed  was  a  man  or  woman, 
or  whether  the  mortal  wound  was  inflicted  by  stabbing,  shooting 
or  killing.     State  v.  Pate,  659. 

INJUNCTION: 

1.  Application  for  an  injunction  against  the  enforcement  of  a  town 

ordinance  alleged  to  be  void  is  a  misconception  of  remedy,  as  a 
Court  of  Equity  will  not  interpose  when  the  plaintiff's  proper 
remedy  is  a  civil  action  at  law  for  damages.     Srott  v.  Smith,  94. 

2.  Where,  in  an  action  brought  in  good  faith  to  quiet  plaintiff's  title 

and  to  determine  the  adverse  claims  of  the  defendants,  an  inter- 
locutory order  was  issued  restraiiiing  the  defendants  from  selling 
the  land  under  a  deed  of  trust,  and  material  issues  were  raised  by 
the  pleading  used  as  affidavits,  and  no  facts  were  found  by  the 
Judge  on  the  hearing  of  the  Rule  to  show  cause.  &c.,  it  was  error 
not  to  continue  the  injunction  to  the  trial  of  the  action.  Jones  v. 
BuJtton,  285. 

8.  Where,  in  an  action  for  trespass,  plaintiff  prayed  for  an  injunction, 
a  deed  to  the  defendant  executed  after  the  trespass  should  have 
been  considered  by  the  Court  in  determining  the  right  to  the 
i n j  u  nc tion.     Ca Iditell  v .  Ma  u  ufact u  ring  Co. ,  339. 

INJURY  TO  CHILD: 

Where  a  minor  son  of  plaintiff  was  employed  by  defendant  without 
the  knowledge  or  consent  of  the  father  and  was  injured  while  so 
employed,  but  the  injury  was  not  due  to  the  employer's  negligence; 
Held,  that  there  can  be  no  recovery  by  the  father  for  loss  of  ser- 
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vices  after  and  in  consequence  of  the  injury.  Williams  v.  Rail- 
way Co  ,  512. 

INJURY  TO  PERSON.  301. 

INJURY  TO  PERSONAL  PROPERTY,   614. 

INJURY  RESULTING  IN  DEATH,  Who  may  Sue: 

A  widow  has  no  right  of  action  against  persons  wrongfully  causing 
the  death  of  her  husband,  the  Statute  {'ihe  (^tnlf.  Section  1498) 
giving  a  right  of  action  alone  to  the  personal  representative  of  the 
person  killed.     Howell  v.  Commuffdouers,  362. 

INQUISITION  OF  LUNACY.   297. 

INSOLVENT  BANK: 

1.  Under  chapter  155,  Acts  of  1891,  as  amended  by  Chapter  478,  Acts 

of  1898,  requiring  the  State  Treasurer  to  <appoint  some  one  to 
examine  and  report  on  the  condition  uf  the  State  banks  and  if  it 
appears  from  such  report  that  a  bank  is  insolvent  or  in  imminent 
danger  of  insolvency,  to  institute  proceedings  in  the  Superior 
Court  of  V\  ake  (-ounty  for  winding  up  its  affairs,  and  for  the 
appointment  of  a  receiver  according  to  law,  application  for  the 
appointment  of  such  receiver  may  be  made  before  the  resident 
Judge  or  the  Judge  holding  the  Courts,  by  assignment  or  exchange 
of  the  Judicial  District  in  which  Wake  County  is  situated. 
Worth  v.  Bank,  343. 

2.  In  such  case,  it  can  make  no  difference  in  the  Treasurer's  right  to 

make  such  application,  that  the  examiner  did  not  make  his  report 
until  the  insolvency  of  the  Bank  was  publicly  known,     lb. 

3.  The  Acts  of  1891  (Chapter  155,)  and  of  1895.  (Chapter  478,)  do  not 

give  to  the  State  Treasurer  the  exclusive  right  to  institute  pro- 
ceedings for  a  receiver  so  as  to  take  away  the  right  of  any  creditor, 
by  a  general  creditor's  bill,  to  begin  an  action  for  that  purpose 
in  the  Superior  (  ourt  of  the  County  where  the  bank  is  situated.  lb, 

INSOLVENT  CORPORATION,   126. 

INSTRUCTIONS: 

1.  When  the  substance  of  a  party's  prayer  for  instruction  is  given  in 

the  charge  by  the  trial  Judge,  it  is  not  necessary  that  the  exact 
language  of  the  prayer  should  be  followed.  Edwards  v  Phifer,  888. 

2.  Where,  in  the  trial  of  an  action  for  damages  caused  by  defendant's 
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negligence,  there  is  no  evidence  tending  to  prove  contributory 
negligence,  the  Court  may  instruct  the  jury  that  there  was  no 
contributory  negligence.      White  v.  Railrmd  Co.,  484. 

3.  ^'here,  in  the  trial  of  an  actiou,  the  plaintiff  has  produced  some,  or 

more  than  a  scintilla  of,  evidence  in  support  of  his  contention,  or 
there  is  conflicting  evidence,  it  is  the  province  of  the  jury  to  de- 
termine its  weight  and  it  would  be  improper  to  instruct  the  jury 
that  if  they  believe  the  evidence  the  plaiutiJQT  cannot  recover. 
Ecerett  v.  Receivers,  519. 

4.  Where,    in   the  trial  of  an   indictment  for    carrying  a  concealed 

weapon,  it  appeared  that  the  defendant  had  on  no  overcoat  and 
had  put  his  pistol,  10  or  11  inches  long,  in  an  upper  outside  coat 
pocket  and  that  the  handle  and  two  inches  of  the  breach  were 
exposed  to  view  and  that  when  it  was  handed  to  him  to  take  on  a 
journey  he  said  he  did  not  intend  to  conceal  it,  it  was  error  to 
instruct  the  jury  that,  if  ^hey  believed  from  the  evidence  that  any 
part  of  the  pistol  was  concealed,  that  it  could  not  be  seen  from  the 
outside,  they  should  find  the  defendant  guilty.  State  v.  Reams,  556. 

6.  ^  here,  on  the  trial  of  an  indictment  for  selling  liquor  on  Sunday, 

a  witness  for  the  State  testified  that  he  went  to  the  defendant's 
restaurant  as  a  spy  for  the  police  officer  and  for  the  purpose  of 
making  a  case  against  the  defendant,  it  was  not  error  to  refuse  an 
instruction  that  it  would  be  unsafe  to  convict  the  defendant  upon 
the  unsupported  testimony  of  such  witness.     State  v.  Black,  578. 

6  In  such  case,  it  was  proper  to  charge  the  jury  that,  if  they  believed 
the  witness  was  a  spy,  they  should  scrutinize  his  testimony  and, 
after  doing  so,  if  they  believed  his  testimony  to  be  true,  it  made 
no  difference  as  to  what  his  motive  was  in  going  to  defendant's 
restaurant  as  to  what  his  character  was.     Ih. 

7.  It  is  not  error  to  refuse  to  give  instructions  to  the  jury  that  were 

not  asked  for  at  or  before  the  close  of  the  evidence  State  v. 
ILiimttm,  579. 

8.  A  man  and  a  woman  are  both  guilty  of  abusing  and  carnally  know- 

ing a  female  child  where  both  caused  the  child  to  become  drunk 
and  the  man  had  intercourse  with  the  child  while  being  held  by 
the  woman.     lb. 

9.  An  instruction  to  the  jury  on  the   trial  of  an  indictment  that  they 

should  scrutinize  closely  the  testimony  of  the  father  and  mother 
of  defendant  on  account  of  the  relationship  but  that,  if  their  testi- 
mony was  believed,  it  should  have  as  much  weight  as  that  of 
other  witnesses,  was  proper.     State  v.  Apple,  584. 

10.  On  the  trial  of  an  indictment  for  assault  with  intent  to  commit 
rape  it  was  not  error  to  charge  that  *'if  the  jury  are  satisfied  be- 
yond a  reasonable  doubt  that  the  defendant  laid  hands  upon  the 
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JUDGE,  Charge  to  the  Jury: 

1.  When  the  substance  of  a  party's  prayer  for  instruction  is  given  in 

the  charge  by  the  trial  Judge,  it  is  not  necessaiy  that  the  exact 
language  of  the  prayer  should  be  followed.  Edirards  v.  Phiftr^  388. 

2.  Inasmuch  as  the  Statute  (Section  413  of  Tfie  Code)  requires  that  the 

trial  Judge  "shall  state  in  plain  and  correct  manner  the  evidence 
given  in  the  case  and  declare  and  explain  the  law  arising  thereon," 
a  charge  to  the  jury,  in  the  trial  of  an  indictment  for  murder, 
where  the  evidence  of  guilt  is  conflicting,  is  insufficient  which  only 
defines  the  different  degrees  of  murder  and  contains  no  array  of 
the  facts  or  instniction  as  to  the  law  applicable  to  such  facts  as 
the  jury  may  find  to  be  true  from  the  evidence.  State  v.  Groces,  563. 

3.  Where  a  defendant  on  trial  for  a  capital  offence  pleads  "not  guil- 

ty," his  consent  that  the  Judge  need  not  read  over  his  notes  of  the 
testimony  is  not  a  waiver  of  his  right  to  have  the  law  applied  to 
the  facts  in  his  case  as  the  law  re()uires  shall  be  done.     lb. 

JUDGE,  Discretion  of: 

The  allowance  or  refusal  of  a  motion  to  amend  pleadings  is  a  matter 
within  the  discretien  of  the  trial  Judge  and  no  appeal  lies  there- 
from.    Goodtrin  v.  Fertilizer  Co.,  91. 

JUDGE,  Expression  of  Opinion  by,  551. 

JUDGE,  Right  of  One  to  Set  Aside  Judgment  of  Another: 

One  Judge  has  no  power  to  reverse  or  set  aside,  in  whole  or  in  part,  a 
final  order  or  judgment  rendered  by  another  Judge  except  on  no- 
tice and  a  showing  that  there  was  on  the  part  of  the  complainant 
mistake,  inadvertence,  surprise  or  excusable  neglect  by  which  he 
was  injured.     Johnson  v.  MarconCy  83. 

JUDGE,  Settlement  of  Case  on  Appeal  by: 

The  settlement  of  a  case  on  appeal  by  the  trial  Judge  dws  not  cure 
the  failure  to  serve  the  case  on  appeal  within  the  time  fixed  by  law. 
Biirru%\.  Rfiilroad  Compftny,  504. 

JUDGMENT: 

1  One  Judge  has  no  power  to  reverse  or  set  aside,  in  whole  or  in  part, 
a  final  order  or  judgment  rendered  by  another  Judge  except  on 
notice  and  showing  that  there  was  on  the  part  of  the  complainant 
mistake,  inadvertance,  surprise  or  excusable  neglect  by  which  he 
was  injured.     Johnson  v.  Martom,  83. 
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2.  An  erroneous  judgment  is  one  entered  regularly  but  contrary  to 
law  and  can  not  be  set  aside  at  a  subsequent  term  of  the  Ck>urt, 
wbile  an  irregular  judgment  is  one  entered  contrary  to  the  course 
and  practice  of  the  Court  and  may  be  set  aside  on  motion  if  made 
after  notice,  within  apt  time.     Banking  Co.  v.  Duke^  110. 

8.  A  judgment  by  default  on  a  not«  for  the  payment  of  money  only, 
against  one  who  fails  to  appear  and  answer  the  complaint,  is  reg- 
ular in  all  respects.     lb. 

4.  Where,  in  an  action  against  the  makers  of  a  joint  and  several  note, 

the  complaint  Alleged  no  difference  in  the  liability  of  the  makers 
except  in  the  prayer  for  judgment,  and  a  judgment  by  default 
was  entered  against  two  of  the  defendants  who  failed  to  ap- 
pear and  answer;  Held,  that  it  was  error,  and  at  a  subsequent 
term  and  after  due  notice,  to  amend  the  judgment,  on  mo- 
tion of  the  defendants,  by  inserting  after  their  names  the  words 
*'as  sureties,"  it  not  being  the  practice  of  the  Courts  to  see  that 
eviden<*e  of  suretyship  is  produced  and  such  fact  inserted  in  the 
judgment  in  the  absence  of  the  defendants  and  without  any  aver- 
ment or  request  on  their  part,     lb. 

5.  A  judgment  for  a  debt  including  an  order  for  the  sale  of  land  mort- 

gaged to  secure  the  same,  is  final  as  to  the  debt  at  the  time  when 
rendered  and  not  at  the  time  when  the  decree  confirming  the  sale 
is  made.    MrOtnkUl  v.  McKinnon,  192 

6.  A  payment  on  a  judgment  does  not  arrest  the  running  of  the  Stat- 

ute of  Limitations     lb. 

JUDGMENT,  Afllrmance  of  on  Appeal: 

1.  The  absence  of  a  case  on  appeal  does  not  entitle  the  appellee  to  have 

appeal  dismissed,  but.  if  no  error  appears  on  the  face  of  the  record 
proper,  the  judgment  below  will  be  affirmed.  Hicht  v.  West- 
br<H/kf  131. 

2.  The  absence  of  a  legally  settled  case  on  appeal  does  not  entitle  the 

appellee  to  have  the  appeal  dismissed  but,  where  no  error  appears 
on  the  face  of  the  record  proper,  judgment  must  be  affirmed. 
Barms  v.  Bailrfuid  Co.^  504. 

JUDGMENT.  As  Evidence: 

In  cases  where  it  is  only  sought  to  prove  the  existence  or  contents  of  a 
judgment  it  is  only  necessary  to  produce  in  evidence  a  duly  au- 
thenticated copy  of  the  judgment  itself,  a  full  copy  of  the  pro- 
ceedings in  which  the  judgment  was  rendered  being  required  only 
where  the  judgment  is  relied  upon  to  establish  any  particular  state 
of  facts  upon  which  it  was  based,  or  as  matter  of  estoppel.  Bai- 
ney  v.  IJines,  818 
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JUDGMENT  BY  DEFAULT,  Final: 

1.  A  court  has  no  right  to  enter  a  final  judgment  by  default  on  the 

charge  of  fraud  and  embezzlement  for  collecting  and  appropria- 
ting monej  received  on  collaterals,  where  the  defendant  makes  no 
api>earance  or  defence,  but  only  a  judgment  by  default  and  en- 
quiry, if  requested  by  the  plaintiff.     Stewart  v.  Bryan ^  46. 

2.  Where  a  complaint  in  an  action  set  up  two  causes  of  action,  one  for 

indebtedness  due  on  a  note  and  the  other  for  fraudulent  couTersion 
of  money,  and  judgment  by  default  was  entered,  the  presumption 
is  that  the  judgment  was  rendered  on  the  note,  as  was  right,  and 
not  on  the  charge  of  fraud,  which  the  Court  had  no  right  to  do   lb. 

8.  In  such  case,  the  judgment  is  final  on  the  note  and  the  cause  is  not 
retained  on  the  docket  for  further  action.    lb. 

4.  When  the  complaint  in  an  action  set  up  two  causes  of  action,  one 

for  indebtedness  due  on  a  note  and  the  other  for  fraud  in  the  em- 
bezzlement of  the  proceeds  of  collaterals  deposited  as  security  for 
the  note,  and,  in  default  of  appearance  and'defense,  judgment  was 
rendered  on  the  note  but  not  on  the  charge  of  fraud,  the  plaintiff 
was  not  entitled  to  an  order  of  arrest  under  Sections  291  and  447 
of  The  Code,  as  amended  by  Chapter  541,  Acts  of  1891.  since  there 
is  no  action  pending  wherein  the  allegations  of  fraud  in  the  com- 
plaint, used  as  an  affidavit,  could  authorize  a  warrant  of  arrest.  lb. 

5.  Where,  in  an  action  to  recover  possession  of  land,  the  defendant 

failed  to  tileanswer  or  the  bond  required  by  Section  837of  The  Code, 
and  did  not  ask  leave  to  answer  without  giving  bond  until  the 
time  for  answering  had  expired,  it  was  proper,  under  Section  390 
of  The  Code,  to  give  judgment  against  the  defendant  for  possession 
of  the  land,  without  damages.     Jone*  v.  BeM,  154. 

JUDGMENT,  Final.  192. 

JUDGMENT  IN  PERSONAM: 

A  judgment  upon  a  note  in  personam,  taken  at  the  same  time  with 
a  decree  of  foreclosure  of  a  mortgage  (a  judgment  in  rem),  is  final 
and  creates  a  lien  upon  all  the  property  of  the  judgment  debtor  in 
the  county  where  docketed  and  the  validity  of  the  judgment  on 
the  debt  is  not  affected  by  the  judgment  for  sale  of  the  land.  Me^ 
Cankill  V.  Oraham,  190. 

JUDGMENT,  Lien  of: 

1.  A  judgment  upon  a  note  in  personam,  taken  at  the  same  time  with 
a  decree  of  foreclosure  of  a  mortgage  vor  judgment  in  rem),  is'flnal 
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and  creates  a  lien  upon  all  the  property  of  the  judgment  debtor  in 
the  county  where  docketed  and  the  validity  of  the  judgment  on 
the  debt  is  not  affected  by  the  judgment  for  sale  of  the  land  Mc- 
Caskill  V.  Graham,  190. 

2.  Where  one  buys  land  subject  to  a  judgment  lien  his  title  is  freed 
from  the  incumbrance  after  the  lapse  of  ten  years  from  the  date  of 
docketing.     Ih. 

JUDGMENT  IN  REM: 

A  judgment  upon  a  note  in  persofutm,  taken  at  the  same  time  with 
a  decree  of  foreclosure  of  a  mortgage  (a  judgment  in  re7n),  is  final 
and  creates  a  lien  upon  all  the  property  of  the  judgment  debtor  in 
the  county  where  docketed  and  the  validity  of  the  judgment  on 
the  debt  is  not  affected  by  the  judgment  for  the  sale  of  the  land. 
McCaMll  V.  Grahatn,  190. 

JUDGMENT,  Irregular  and  Erroneous,  273. 

JUDGMENT.  Lien  of  on  Allotted  Homestead: 

The  lien  of  a  judgment  on  land  in  which  a  homestead  has  been  duly 
allotted  does  not  cease  upon  the  expiration  of  ten  years  from  the . 
date  of  the  judgment  but  continues  during  the  continuance  of  the 
homestead  estate,  notwithstanding  a  sale  and  conveyance  of  the 
land  by  the  homesteader.     Bevfin  v.  Ellin,  224. 

JUDICIAKY,  Independent  Tenure  of: 

The  Railroad  Commission  Act  providing  for  the  suspension,  by  the 
Grovernor,  of  a  member  of  the  Commission  who  becomes  subject 
to  the  disqualifications  prescribed  in  the  Act,  does  not  interfere 
with  the  independent  tenure  of  the  judiciary,  the  Commission  be- 
ing an  atiniinistrative  and  not  a  judicial  Court.  ( -aid well  v.  Wil- 
/ton,  425. 

JURISDICTION,  538.  .541: 

1.  An  objection  to  the  jurisdiction  can  be  made  at  any  stage  of  a  pro- 

ceeding.    Caryv.  Allegfxxi,  54. 

2.  Consent  of  parties  cannot  give  jurisdiction  where  it  does  not  attach 

under  the  Constitution  and  laws.     fb. 

3.  A  Justice  of  the  Peace  has  no  jurisdiction  to  direct  the  application, 

bj'  a  Sheriff,  of  the  proceeds  of  an  execution  issued  by  another 
Justice  of  the  Peace  upon  the  ground  that  the  latter  was  null  and 
void.     lb. 
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4.  The  allowance  of  expenditures  of  a  collector  of  an  estate  is,  under 
Section  1524  of  The  Code,  within  the  original  jurisdiction  of  tbe 
Clerk  of  the  Superior  Court  and  the  Court  at  Term  has  no  power 
to  make  an  allowance  to  the  collector  for  counsel  fees  paid  by  him 
in  a  litigation  in  which  he  attempted  to  defeat  the  rightful  claim 
of  the  executor  to  a  fund' in  his  hands.    Johnson  v.  Marcom,  83. 

6.  An  appeal  from  the  judgment  of  a  Clerk  of  the  Superior  Court  re- 
fusing leave  to  issue  execution  on  a  judgment  may  be  heard  by 
the  resident  or  presiding  Judge  of  the  District  at  Chambers  in 
another  County.     McCasktU  v   McKennon.  192. 

6.  The  Superior  Court  has  no  jurisdiction  of  an  original  motion  to  set 

aside  an  execution  and  order  of  sale  granted  by  a  Justice  of  the 
Peace.     Hamer  v.  McCnll,  197. 

7.  The  Court  which  first  takes  cognizance  of  a  controversy  is  entitled 

to  retain  jurisdiction  until  the  end  of  the  litigation,  to  the  exclu- 
sion of  all  interference  by  otherCourts  of  concurrent  jurisdiction; 
and,  hence,  where  permanent  receivers  were  appointed  in  separate 
proceedings  by  different  Courts  having  equal  authority  to  appoint, 
the  test  of  prior  jurisdiction  is  not  the  first  issuing  of  the  sum- 
mons, nor  the  first  preparation  and  verification  of  the  papers,  nor 
which  receiver  first  took  possession,  but  which  Court  was  first 
"seized  of  jurisdiction,"  by  making  an  order  upon  legal  proceed- 
ings exhibited  before  it,  as  by  the  appointment  of  a  temporary  re- 
ceiver.     Worth  V.  liank,  343. 

8.  The  Superior  Court  has  not  original  jurisdiction  of  an  action  by  a 

stock-holder  in  an  Insurance  Company  doing  business  as  a  build- 
ing and  loan  association  against  the  company,  to  recover  an  over- 
payment of  interest  on  a  loan  when  the  amount  sought  to  be  re- 
covered is  less  tliMU  5ii200  00      GiUiani  v.  Jnxnrance  Co.^  369. 

9.  An  amendment  to  a  complaint,  the  effect  of  which  is  to  confer  and 

not  merely  to  /fAr/ir  jurisdiction,  will  not  be  permitted;  hence,  where 
the  amount  sought  to  be  recovered  in  an  action  brought  in  the 
Superior  Court  was  not  within  its  jurisdiction,  the  plaintiff  can- 
not be  allowed  to  amend  his  complaint  by  changing  the  cause  of 
action  and  increasing  the  amount  of  the  recovery  prayed  for  so  as 
to  bring  it  within  such  jurisdiction.     lb, 

JURISDICTION   OF  JUDGE   ON  APPEAL  FROM  CLERK   OF  SU- 
PERIOR COURT: 

1.  Under  Ch.  276,  Acts  of  1887,  amendatory  of  Section  255  of  The  Code, 
the  Judge,  to  whom  a  cause  is  sent  by  appeal  or  otherwise  from 
the  Clerk  of  a  Superior  Court,  hns  full  jurisdiction  to  hear  and 
full}'  determine  the  cause,  or  to  make  orders  therein  and  send  it 
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back  to  the  Clerk  to  be  proceeded  with  by  him.  Faison  v.  Wil- 
limus,  152. 

2,  When  three  of  four  plaintiffs  in  a  proceeding  for  partition  moved, 
upon  a  petition  filed  in  the  cause  before  the  Clerk,  to  set  aside  the 
report  of  the  Commissioners  on  the  ground  of  newly  discovered 
testimony  and  to  amend  the  complaint  by  inserting  an  allegation 
averring  sole  seizin  in  themselves  and  that  the  fourth  party  plain- 
tiff was  not  entitled  to  any  interest  in  the  premises,  and  the  Clerk 
refused  the  motion,  and  sent  the  cause,  on  appeal,  to  the  Judge; 
Held,  that  the  Judge  had  power  in  his  discretion  to  set  aside  the 
judgment  for  newly  discovered  testimony  and  to  permit  the 
amendment  asked  for.  In  such  case,  when  the  proceedings  are 
remanded  the  appellant  will  have  an  opportunity  to  answer  the 
amended  complaint  and  to  present  issues  of  fact  arising  thereon. 
Ibid. 

JUROR,  Qualification  of: 

1.  A  juror  who  has  a  suit  "pending"  but  not  "at  issue"  at  the  terra  of 

the  Court  at  which  he  has  been  drawn  to  serve,  is  not  disqualified 
under  Section  1728  of  The  Code.     State  v.  Smarr,  669. 

2.  The  reciuirements  of  the  Statute  as  to  the  manner  or  time  of  draw- 

ing jurorsis  directory  merely  and  hence,  an  objection  that  the  jury 
list  was  not  revised  when  required  by  Statute  will  not  be  consid- 
ered in  the  absence  of  proof  of  bad  faith  or  corruption  on  the  part 
of  the  officers  charged  with  that  duty  or  whore  it  does  not  appear 
that  the  party  objecting  has  been,  in  some  way,  prejudiced  there- 
by,    lb. 

8.  Sections  196  and  197  of  The  C(/de  forbid  a  removal  of  a  cause  from 
the  County  of  the  right  venue  to  another  unless  the  trial  Judge 
shall  be  "satisfied"  that  justice  demands  it;  and  the  granting  or 
refusal  of  such  motion,  however  strong  the  aflidavits  in  support  of 
or  against  the  motion  may  be,  and  whether  there  be  counter  affi- 
davits or  not,  is  not  reviewable,     /b. 

4.  An  objection  by  a  prisoner  charged  with  a  capital  offence  that  the 
special  venire  was  summoned  by  the  Sheriff  as  prescribed  by  Sec- 
tion 1738  of  Tfie  Code  instead  of  being  drawn  from  the  jury  box 
as  prescribed  by  Section  1739  of  Tbe  Code,  is  untenable  since  the 
latter  method  is  purely  discretionary.     lb. 

JURY,  Impeachment  of  Verdict  of,  384. 

JURY,  Misconduct  of: 

The  granting  or  refusing  a  new  trial  rests  in  the  discretion  of  the  trial 
Judge  when  the  circumstances  are  such  as  merely  to  put  suspicion 
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4.  The  allowance  of  expenditures  of  a  collector  of  an  estate  is,  under 

Section  1524  of  The  6Wf ,  within  the  original  jurisdiction  of  the 
Clerk  of  the  Superior  Court  and  the  Court  at  Terra  has  no  power 
to  make  an  allowance  to  the  collector  for  counsel  fees  paid  by  Mm 
in  a  litigation  in  which  he  attempted  to  defeat  the  rightful  claim 
of  the  executor  to  a  fund' in  his  hands.    Johntttm  v.  Mareom,  S3. 

5.  An  appeal  from  the  judgment  of  a  Clerk  of  the  Superior  Court  re- 

fusing leave  to  issue  execution  on  a  judgment  may  be  heard  by 
the  resident  or  presiding  Judge  of  the  District  at  Chambers  in 
another  County.     AfcCaskiU  v   McKennon.  192. 

6.  The  Superior  Court  has  no  jurisdiction  of  an  original  motion  to  set 

aside  an  execution  and  order  of  sale  granted  by  a  Justice  of  the 
Peace.     Hav^er  v.  McCall,  197. 

7.  The  Court  which  first  takes  cognizance  of  a  controversy  is  entitled 

to  retain  jurisdiction  until  the  end  of  the  litigation,  to  the  exclu- 
sion of  all  interference  by  otherCourts  of  concurrent  jurisdiction; 
and,  hence,  where  permanent  receivers  were  ai^pointed  in  separate 
proceedings  by  different  Courts  having  equal  authority  to  appoint, 
the  test  of  prior  jurisdiction  is  not  the  first  issuing  of  the  sum- 
mons, nor  the  first  preparation  and  verification  of  the  papers,  nor 
which  receiver  first  took  possession,  but  which  Court  was  first 
* 'seized  of  jurisdiction,"  by  making  an  order  upon  legal  proceed- 
ings exhibited  before  it,  as  by  the  appointment  of  a  temporary  re- 
ceiver.     Worth  V.  Bnnky  343. 

8.  The  Superior  Court  has  not  original  jurisdiction  of  an  action  by  a 

stock- holder  in  an  Insurance  Company  doing  business  as  a  build- 
ing and  loan  association  against  the  company,  to  recover  an  over- 
payment of  interest  on  a  loan  when  the  amount  sought  to  be  re- 
covered is  less  than  4^200  00      Gilliam  v.  Jnxurance  Co.,  369. 

9.  xVn  amendment  to  a  complaint,  the  effect  of  which  is  to  confer  and 

not  merely  to  «/f<>/r  jurisdiction,  will  not  be  permitted;  hence,  where 
the  amount  sought  to  be  recovered  in  an  action  brought  in  the 
Superior  Court  was  not  within  its  jurisdiction,  the  plaintiff  can- 
not be  allowed  to  amend  his  complaint  by  changing  the  cause  of 
action  and  increasing  the  amount  of  the  recovery  prayed  for  so  as 
to  bring  it  within  such  juri>diction.     lb. 

JURISDICTION   OF   JUDGE   ON  APPEAL  FROM  CLERK   OF  SU- 
PERIOR COURT: 

1.  Under  Ch.  276,  Acts  of  1887,  amendatory  of  Section  255  of  The  Code, 
the  Judge,  to  whom  a  cau.se  is  sent  by  appeal  or  otherwise  from 
the  Clerk  of  a  Superior  Court.  hHS  full  jurisdiction  to  hear  and 
fullv  determine  the  cause,  or  to  make  orders  therein  and  send  it 
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landlord's  lien  by  claiming  his  personal  property  exemption  out  of 
the  crops.     Hamer  v.  McCall,  196. 

•:  OF  BUILDING: 

The  law,  in  leases,  does  not  imply  any  warranty  as  to  the  quality  or 
condition  of  the  leased  premises.     Qaither  v.  Oenerator  Co.,  384. 

.  Where,  in  the  trial  of  an  action  for  the  rental  of  buildings  which 
the  lessee  had  abandoned  for  the  alleged  reason  that,  on  account 
of  the  rising  of  water  in  the  liasement,  the  condition  of  the  prem- 
ises endangered  the  health  of  defendant's  agents  and  employees^ 
and  that  plaintiff  was  aware  of  but  concealed  the  defect  from  de- 
fendant's agent,  who  contracted  the  lease,  the  trial  .fudge  instruct- 
ed the  Jury  that,  if  they  should  not  believe  that  the  condition  of 
the  basement  became  a  nuisance,  they  should  find  for  the  plaintiff; 
Held,  that  such  instruction  was  not  objectionable  as  including  the 
submission  of  a  question  of  law  to  the  jury  when  it  was  pieceded 
in  the  charge  by  the  statement  that,  if  the  basement  became  wet 
and  its  condition  injurious  to  the  health  of  the  occupants  of  the 
building,  then  it  was  in  law,  a  nuisance.     lb. 

LEASE  ON  INSTALMENT  PLAN: 

A  written  contract  although  called  a  "lease  on  the  instalment  plan" 
and  not  providing  that  title  shall  pass  upon  the  completion  of  the 
payment  of  the  instalments,  may  constitute  a  "conditional  sale** 
of  an  article  where  the  same  has  been  delivered  upon  a  payment 
in  advance  and  an  agreement  to  pay  a  certain  sum  each  month  for 
a  series  of  months.     Manufarturing  C.o.  v.  Gray,  168. 

LEGAL  ESTATE   NECESSARY  TO  SUPPORT   ACTION  FOR  RE- 
COVERY OF  LAND,  332. 

LEGAL  SETTLEMENT  OF  PAUPERS,  295. 

LEGISLATIVE  OFFICE: 

One  who  accepts  an  office  created  by  legislative  enactment  takes  it  with 
notice  of  the  power  of  the  legislature  to  abolish  it  and  subject  to 
all  the  provisions  of  the  act  creating  the  office.  Ward  v.  Elizabrth 
City,  1. 

LEGISLATIVE  POWER,  1,  172,  418,  425,  643. 

LEGISLATIVE  POWER  TO  CHANGE  REMEDY: 

The  Legislature  may  change  the  remedy  and  the  Statute  of  Limita- 
tions which  applies  to  the  remedy,  by  extending  or  shortening  the 
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on  a  verdict  by  showing  not  that  there  was.  but  that  there  might 
have  been  undue  influence  brought  to  bear  on  the  jury  because 
there  was  opportunity;  but,  where  the  fact  appears  that  undue  in- 
■  tiuence  was  brought  to  bear  on  the  jury  or  that  they  heard  other 
evidence  than  that  offered  on  the  trial,  this  Court  on  appeal  will, 
as  a  matter  of  law,  grant  a  new  trial  whether  the  prisoner  be  con- 
victed or  acquitted,  since  there  has  been  no  trial  in  contemplation 
of  law.     State  v.  Perry,  533. 

JURY,  Province  of,  484. 

JURY  OF  VIEW. 

1.  In  the  absence  of  constitutional  (»r  statutory  prohibition,  it  is  in  the 
discretion  of  a  trial  Judge  to  permit  the  jury  to  visit  the  scene  of 
the  res  gestae,  in  criminal  and  civil  cases,  whenever  such  visit  ap- 
pears important  for  the  elucidation  of  the  evidence  but  such  visit 
must  be  carefully  guarded  t<^  prevent  conversation  with  third  par- 
ties and  no  evidence  must  be  taken.     State  v.  Perry,  533. 

8.  Where  a  jury,  after  the  close  of  the  evidence,  visited  the  scene  of 
the  alleged  crime  and  made  en(|uiry  of  a  passer  by  as  to  the  iden- 
tity of  a  certain  house  whose  distance  from  the  alleged  locus  was 
material,  their  conduct  in  thus  "elicitinff  other  evidence  than  that 
offered  on  the  trial"  is  ground  for  new  trial  whether  their  visit  to 
the  spot  was  by  or  without  leave  of  the  Court.     Th. 

JUSTICE  OF  THE  PEACE: 

1.  A  Justice  of  the  Peace  has  no  jurisdiction  to  direct  the  application, 

by  a  Sheriff,  of  the  proceeds  of  an  execution  issued  by  another 
Justice  of  the  Peace  upon  the  gn)und  that  the  latter  was  null  and 
void.     Cary  v.  Alleg(Htd,  54. 

2.  An  execution  or  order  of  sale  issued  by  a  Justice  of  the  Peace  can- 

not be  set  aside  by  an  original  motion  in  the  Superior  Court. 
Hamer  v.  MctUill,  197. 

JUSTICE  OF  THE  PEACE,  Appeal  from  Judgment  of,  364. 

LAC^HES,  501. 

LANDLORD'S  LIEN,  70. 

LANDLORD  AND  TENANT,  209. 

A  tenant  being  estopped  from  denying  that  the  party  from  whom  he 
leased  is  his  landlord  and  entitled  to  the  rents,  cannot  escape  the 
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landlord's  lien  by  claiming  his  personal  property  exemption  out  of 
the  crops.     Hamer  v.  McCall,  196. 

LEASE  OF  BUILDING: 

1.  The  law,  in  leases,  does  not  imply  any  warranty  as  to  the  quality  or 

condition  of  the  leased  premises.     Oaither  v.  Oenerator  Co.,  384. 

2.  Where,  in  the  trial  of  an  action  for  the  rental  of  buildings  which 

the  lessee  had  abandoned  for  the  alleged  reason  that,  on  account 
of  the  rising  of  water  in  the  basement,  the  condition  of  the  prem- 
ises endangered  the  health  of  defendant's  agents  and  employees, 
and  that  plaintiff  was  aware  of  but  concealed  the  defect  from  de- 
fendant's agent,  who  contracted  the  lease,  the  trial  Judge  instruct- 
ed the  Jury  that,  if  they  should  not  believe  that  the  condition  of 
the  basement  became  a  nuisance,  they  should  find  for  the  plaintiff; 
Held,  that  such  instruction  was  not  objectionable  as  including  the 
submission  of  a  question  of  law  to  the  jury  when  it  was  preceded 
in  the  charge  by  the  statement  that,  if  the  basement  became  wet 
and  its  condition  injurious  to  the  health  of  the  occupants  of  the 
building,  then  it  was  in  law,  a  nuisance,     lb. 

LEASE  ON  INSTALMENT  PLAN: 

A  written  contract  although  called  a  "lease  on  the  instalment  plan" 
and  not  providing  that  title  shall  pass  upon  the  completion  of  the 
payment  of  the  instalments,  ma}"  constitute  a  "conditional  sale** 
of  an  article  where  the  same  has  been  delivered  upon  a  payment 
in  advance  and  an  agreement  to  pa}'  a  certain  sum  each  month  for 
a  series  of  months.     Manufactuntig  Qu.  v.  Gray,  168. 

LEGAL  ESTATE   NECESSARY  TO  SUPPORT   ACTION  FOR  RE- 
COVERY OF  LAND,  3-22. 

LEGAL  SETTLEMENT  OF  PAUPERS,  29.1 

LEGISLATIVE  OFFICE: 

One  who  accepts  an  office  created  by  legislative  enactment  takes  it  with 
notice  of  the  power  of  the  legislature  to  abolish  it  and  subject  to 
all  the  provisions  of  the  act  creating  the  office.  Ward  v.  Elizabeth 
City,  1. 

LEGISLATIVE  POWER,  1,  172,  418,  425,  643. 

LEGISLATIVE  POWER  TO  CHANGE  REMEDY: 

The  Legislature  may  change  the  remedy  and  the  Statute  of  Limita- 
tions which  applies  to  the  remedy,  by  extending  or  shortening  the 
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time  for  beginniDg  an  action;  provided,  in  the  latter  case,  a  reas- 
onable time  is  given  for  the  commencement  of  the  action  before 
the  Statute  works  a  bar.     Culbreth  v.  Downing,  205. 

LESSEE,  Burning  of  Building  by: 

An  indictment  charging  the  defendant  with  burning  a  dwelling  house 
occupied  by  him  "as  lessee"  falls  within  Section  1761  of  The  Code, 
which  declares  that  any  tenant  who  shall  injure  any  tenant  house 
of  his  landlord  by  burning,  or  in  any  other  manner,  shall  be  guilty 
of  a  misdemeanor    State  v.  Grahum,  623. 

LIEN.  Equitable.  318. 

LIEN.  For  Taxes,  38. 

LIEN,  For  Work  and  Labor  or  for  Material  Furnished: 

The  separate  estate  of  a  married  woman  is  not  subject  to  a  lien  for 
labor  done  or  materials  furnished  for  its  improvement  under  a  ver- 
bal contract  of  herself  and  husband.     MntthevB  v.  Borders,  387. 

LIEN  OF  JUDGMENT: 

1.  A  judgment  upon  a  note  in  f)ersonatn,  taken  at  the  same  time  with 

a  decree  of  foreclosure  of  a  mortgage  (or  judgment  in  rem),  is 
final  and  creates  a  lien  upon  all  the  property  of  the  judgment 
debtor  in  the  county  where  docketed,  and  the  validity  of  the  judg- 
ment on  the  debt  is  not  affected  by  the  judgment  for  sale  of  the 
land.     McCaakill  v.  'Graham,  190. 

2.  Where  one  buys  land  subject  to  a  judgment  lien  his  title  is  freed 

from  the  incumbrance  after  the  lapse  of  t^n  years  from  the  date  of 
docketing.     lb, 

LIEN  OF  MORTGAGEE  AS  LANDLORD  FOR  ADVANCES  AFTER 
ATTORNMENT  BY  MORTGAGOR. 

After  forfeiture,  a  mortgagee  can,  by  contract,  become  landlord  of  the 
mortgagor  so  as  to  avail  himself  of  the  landlord's  lien  which, 
though  such  contract  be  oral  and  unregistered,  has  priority  over 
the  subsequent  liens  for  supplies  furnished  by  third  parties  who, 
by  the  registration  of  the  mortgage,  are  lixed  with  notice  of  the 
mortgagor's  default  and  the  mortgagee's  right  of  entry.  (Cl.4RK, 
J.,  dissents  arguendo  in  which  Montgomery,  J.,  concurs.)  Ford 
V.  Green,  TO. 

LIABILITY    OF   COMMON   CARRIERS   FOR  DAMAGED   GOODS. 

(See  "Common  Cauriers.") 
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LIABILITY  OF  PURCHASER  OF  RAILROAD  UNDER  SALE  UNDER 
SECOND  MORTGAGE,  528. 

LIFE  ESTATE. 

Where  land  wa««  conveyed  to  A.  for  life,  with  limitations  over  in  the 
event  of  the  happening  of  certain  contingencies,  but  with  full 
power  in  A.  to  dispose  of  the  same  with  the  written  permission  of 
her  husband:  Held,  that  A.  and  her  husband  can  convey  a  good 
title  in  fee  to  a  purchaser.      Wright  v.   Wtstbrook,  155. 

LIS  PENDENS,  Discontinuance  of,  76. 

LIMITATION,  in  Deed: 

Where  land  was  conveyed  to  A.  for  life,  with  limitations  over  in  the 
event  of  the  happening  of  certain  contingencies  but  with  full 
power  in  A.  to  dispose  of  the  same  with  the  written  permission  of 
her  husband;  Held,  that  A.  and  her  husband  can  convey  a  good 
title  in  fee  to  a  purchaser.      Wright  v.  Wtntbrmk,  155. 

LIMITATION  OF  ACTIONS: 

1.  The  Legislature  may  change  the  remedy  and  the  Statute  of  Limita- 

tions which  applies  to  the  remedy,  by  extending  or  shortening  the 
time  for  beginning  an  action;  provided,  in  the  latter  case,  a  reas- 
onable time  is  given  for  the  commencement  of  the  action  before 
the  Statute  works  a  bar.     Cnlbreth  v.  Doitning,  205. 

2.  The  **reasonable  time"  for  In^ginning  an  action  on  a  cause,  the  stat- 

utory limitation  of  which  has  been  shortened  by  the  Legislature, 
is  held  to  be  "the  balance  of  the  time  unexpired  according  to  the 
law  as  it  stood  when  the  amending  act  is  passed,  provided  it  shall 
never  exceed  the  time  allowed  by  the  new  statute."    lb. 

LIMITATIONS.  Statute  of.  190. 

1.  When  the  statute  of  limitations  is  pleaded  the  burden  devolves  upon 

the  plaintiff  to  show  that  the  cause  of  action  accrued  within  the 
time  limited.     Parker  v.  Harden,  57. 

2.  In  the  absence  of  proof  as  to  the  date  of  the  conversion  of  property, 

the  presumption  is  that  it  was  as  of  the  date  of  taking  the  prop- 
erty into  possession.     lb 

3.  V^hen  the  bar  of  the  statute  is  complete  before  the  death  of  the 

party  against  whom  a  cause  of  action  existed.  Section  164  of  Tfie 
Cfide,   has  no  application.     lb. 

4.  Where,   in  an  action  to  recover  the  amount  due  on  a  note  and  to 

foreclose  the  mortgage  securing  the  same,  judgment  was  rendered 
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on  the  debt  at  September  Term,  1886.  of  a  Superior  Court  and  in 
the  judgment  an  order  was  made  directing  the  sale  of  the  land 
which  sale  was  reported  to  and  confirmed  at  June  Term.  1887,  of 
the  Court  and  the  proceeds  were  credited  on  the  judgment  at  the 
latter  date;  Held,  that  the  Statute  of  Limitations  began  to  run  at 
the  date  of  the*money  judgment  in  September,  1886,  and  not  from 
the  date  of  the  confirmation  of  the  sale.  McCaskill  v.  McKinnon, 
192. 

5.  A  payment  on  a  judgment  does  not  arrest  the  running  of  the  Stat- 

ute of  Limitations.     Ih. 

6.  An  action  begun  in  July,   1894,   for  the  recovery  of  invalid  taxes 

paid  in  1890  and  several  years  previous,  is  barred  by  'ihe  Code, 
Section  155.     JlattPof/d  v.  Fayetteville,  207. 

7.  The  lien  of  a  judgmenton  land  in  which  a  homestead  has  been  duly 

allotted  does  not  cease  upon  the  expiration  of  ten  years  from  the 
date  of  the  judgment  but  continues  during  the  continuance  of  the 
homestead  estate,  notwithstanding  a  sale  and  conveyance  of  the 
land  by  the  homesteader.     Becan  v.  EUis,  224. 

8.  Open  and  continuous  adverse  possession  of  land  for  twenty  years 

will  give  title  in  fee  to  the  possessor  as  against  all  persons  not  un- 
der disability.      WaUien  v.  Ray,  237. 

9.  Thirty  years  adverse  possession  of  land  will  bar  an  action  by  the 

State  and  such  possession  need  not  be  continuous  nor  need  there 
be  any  connection  between  the  tenants.     lb. 

10.  Although  Section  172  of  The  Corf^  renders  invalid  a  new  promise  to 

take  the  case  out  of  the  bar  of  the  Statute  of  Limitations  unless  the 
new  promise  is  in  writing  and  signed  by  the  party  to  be  charged 
therewith,  yet,  when  a  creditor  has  delayed  action  at  the  request 
of  the  debtor,  and  under  his  promise,  express  or  implied,  to  pay 
the  debt  and  not  to  plead  the  Statute  of  Limitations,  this  Court, 
in  the  exercise  of  its  equitable  jurisdiction,  will  not  permit  the 
debtor  to  plead  the  lapse  of  time  and  the  creditor  may  bring  his 
action  within  the  statutory  time  after  such  promise  and  request 
for  delay  although  not  in  writing.     Ce^il  v.  Henderson,  244. 

11.  The  Statute  of  Limitations  begins  to  run  against  a  cause  of  action 

as  soon  as  the  plaintiff,  being  then  under  no  disability,  is  at  liberty 
to  sue.     EUer  v.  Church,  269. 

LUNATIC: 

1.  A  marriage  with    a  declared   lunatic  is  alsolutely  void  ab  initio. 

Sims  V.  Siins,  297. 

2.  A  marriage  void  on  account  of  lunacy  cannot  be  cured  by  cohabita- 

tion after  restoration;  being  a  nullity,  such  marriage  could  only 
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be  remedied  by  proceedings  to  set  aside  the  inquisition  of  lunacy 
for  fraud  or  other  good  ground  or  by  a  new  marriage.     Ih. 

3.  An  action  for  divorce  may  be  maintained  by  a  guardian  of  a  lunatic 

in  the  name  of  his  ward.     lb. 

4.  The  appointment  of  a  guardian  for  a  lunatic  is  valid  until  the  pro- 

ceedings and  orders  under  the  inquisition  are  reversed.     lb. 

5.  Ex  parte  proceedings  to  have  a  lunatic  declared  sane,  brought  with- 

out service  of  notice  upon  the  guardian  of  such  lunatic,  are  a 
nullity  as  well  as  an  order  made  in  such  proceedings  removing  the 
guardian  without  notice.     (8ection  217  (3)  of  The  Codt.)    lb. 

6.  The  report  of  a  jury  in  an  inquisition  of  lunacy  need  not  be  formally 

*  "confirmed"  by  the  Clerk  of  the  Superior  Court,  the  Statute  only 
requiring  it  to  be  "filed  and  recorded."    lb. 

LUNATICS,  Contracts  of: 

■ 

1.  Idiots,   lunatics  and   persons  otherwise   non  camjjos  mentis,   being 

incompetent  to  enter  into  any  valid  contract,  every  person  who 
deals  with  them,  knowing  their  incapacity,  is  deemed  to  perpetrate 
fraud  upon  them  and  their  rights,  and  equity  will  set  aside  such 
contracts  upon  the  ground  of  such  fraud,  charging  the  lunatic 
with  only  such  benefits  as  he  actually  received  from  the  transac- 
tion.    Creekniore  v.  Dttxter,  31. 

2.  Where,  in  the  trial  of  an  action  to  recover  land  which  had  been  sold 

under  a  mortgage  executed  by  a  person  alleged  to  be  non  compos 
mentis,  the  jury  found  that  the  mortgagor  was  a  lunatic  at  the 
time  of  the  transaction  and  that  the  mortgagee  had  knowledge  of 
the  incapacity  of  the  grantor,  an  additional  finding  in  response  to 
an  issue  submitted  at  the  request  of  the  defendant,  that  no  actual 
fraud  was  practiced  by  the  mortgagee  upon  the  mortgagor  was 
not  inconsistent  with  the  other  findings,  no  actual  fraud  having 
been  charged  in  the  pleadings,     lb. 

MAJORITY   VOTE   OF  JOINT   MEETING  OF   TWO   SEPARATE 
OFFICIAL  BODIES,  376. 

MANDAMUS,  350: 

When  a  judgment  has  been  obtained  against  a  County  or  other  Munic- 
ipal Corporation,  it  is  not  necessary  that  notice  as  required  in 
certain  cases  by  Section  757  of  7'Ae  Code  should  be  given  before 
bringing  an  action  for  mandamus  to  compel  the  payment  of  the 
judgment.     Nicholson,  v.  Commissio7ierH,  27. 

MARGINAL  REFERENCES.  Printing  in  Record,  5()6. 

MARRIAGE : 

1.  A  marriage  with  a  declared  lunatic  is  absolutely  void  ab  initio. 
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Sims  V.  Simti,  297. 

2.  A  marriage  void  on  account  of  lunacy  cannot  be  cured  by  cohabita- 
tion after  restoration;  being  a  nullity,  8uch  marriage  could  only 
be  remedied  by  proceedings  to  set  aside  the  inquisition  of  lunacy 
for  fraud  or  other  good  ground  or  by  a  new  marriage     Ih. 

8.  An  action  for  divorce  may  be  maintained  by  a  guardian  of  a  lunatic 
in  the  name  of  his  wfird.     lb. 

MARRIAGE.  Validity  of: 

1.  While  consent  is  essential  to  marriage  in  this  State  it  is  not  the  only 

essential  but  it  must  be  acknowledged  in  the  manner  and  before 
some  person  prescribed  by  Section  1812  of  T?u!  Code.  State  v. 
WilHon,  050. 

2.  A  marriage  preti'udedly  celebrated  before  an  unauthorized  person 

being  a  nullity  and  not  capable  of  being  legalized  by  consent,  a 
conspiracy  to  procure  sexual  intercourse  with  a  woman  through 
such  pretended  marriage  is  an  indictable  offence      lb. 

MARRIED  WOMAN: 

1.  The  contract  of  a  married  woman,   made  for  the  support  of  herself 

and  family,  is  valid  and  her  separate  perar)nal  estate  is  liable 
therefor      Bazemore  v.  Mouiitnin,  o9 

2.  A  husband  may  be  the  agent  of  his  wife  in  the  management  of  her 

separate  estate  and  for  his  contracts,  as  such  agent,  made  for  the 
support  of  herself  and  family,  her  separate  personal  estate  is 
liable,     lb. 

3.  Where,  in  the  trial  of  an  action  to  subject  the  separate  estate  of  a 

married  woman  to  the  payment  of  a  debtalleged  to  have  been  con- 
tracted for  the  support  of  her  faniily,  it  appeared  that  the  wife 
owned  farm  lands  in  her  own  name,  that  her  husband  contributed 
nothing  to  the  support  of  the  family;  that  her  only  means  of  sup- 
port was  the  rental  front  her  lands  which  she  was  unable  to  rent 
without  furnishing  supplies  to  the  tenants;  that  slie  had  no  sup- 
plies and  could  not  furnish  them  except  by  contracting  with  some 
one  else  to  do  so  and  thMt  she  contracted  with  the  plaintiff  to  fur- 
nish such  supplies;  Held,  that  such  contract  was  for  the  benefit  of 
the  wife  and  family  nnd  necessary  for  their  support  and  her 
separate  personal  estate  is  liable  theiefor.     Ih, 

4.  It  is  the  duty  of  an  officer,  when  taking  the  privy  examination  of  a 

married  woman  as  to  her  voluntary  execution  of  an  instrument, 
to  explain  the  same  ti)  her  and  see  that  the  provisions  of  the 
Statute  are  strictly  complied  with;  otherwise,  such  examination  is 
valid.     McCnskill  v.  McKintwn,  214. 
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5.  A  married  womao  whose  husband  was  threatened  with  the  sale  of 

his  own  land  under  mortgage,  consented  to  sell  and  convey  her 
own  land  to  the  morigagee,  in  settlement  of  the  mortgage  upon 
her  husband's  land  of  which  she  was  to  become  the  owner.  The 
deed  by  which  she  conveyed  her  land  described  it  as  her  own 
land, and  the  recited  consideration  was  applied  without  her  knowl- 
edge to  the  credit  of  a  debt  of  her  husband  other  than  that 
secured  by  the  mortgage.  Subsequfently,  the  mortgagee  sold  her 
husband's  land  and  procured  it  to  be  bid  in  for  the  wife  and  con- 
veyed to  her  and  attempted  to  take  a  reconveyance  by  way  of 
mortgage  for  the  original  debt  for  which  it  was  mortgaged  and 
another  debt  owed  by  the  husband.  The  mortgage  was  invalid  by 
reason  of  the  want  of  a  privy  examination  of  the  wife  as  to  her 
voluntary  execution  of  the  same,  field,  that  the  creditor  has  no 
equity  to  have  his  debt  declared  a  lien  upon  the  land,  since  the 
wife  had  bought  it  with  her  own  separate  estate  ami  had  not 
authorized  its  value  to  be  applied  otherwise  than  to  the  satisfaction 
of  the  mortgage  on  the  land  which  she  so  bought.     lb. 

6.  Where  husband  and  wife  contracted  for  the  purchase  of  a  lot  from 

C  and  it  was  virtually  agreed  between  all  parties  that  the  deed 
should  be  made  to  the  wife  and  deposited  by  the  grantor  with 
plaintiff  as  collateral  security  for  a  loan  of  fllOO  to  be  used  in 
building  h  house  on  the  lot,  and  the  deed  was  so  made  and  depos- 
ited and  the  money  was  so  lent  and  used;  Held,  That  the  transac- 
tion constituted  a  parol  declaration  of  trust  accompanying  the' 
transmission  of  title  to  the  wife  who  took  it  subject  to  the  trust 
which  Equity  will  enforce  in  plaintiff's  favor.     Bank  v.  Ft-ies,  241. 

7.  In  such  case,  the  wife  is  not  entitled  to  a  decree  for  the  delivery  of 

the  deed  to  her  until  she  "does  equity"   by  paying  the  loan  made 
for  her  benefit.     lb. 

8.  The  separate  estate  of  a  married  moman  is  not  subject  to  a  lien 

for  labor  done  or  materials  furnished  for  its  improvement  undera 
verbal  contract  of  herself  and  husband.    Weathers  v.  Borders.  387, 

MAYOR  AND  COMMISSIONERS  OF  TOWN,  Official  Acts: 

1.  At  a  meeting  of  the  Board  of  Commissioners  of  a  town,  at  which 
the  Mayor  presided,  a  report  of  the  cemetery  committee  was 
adopted,  recommending  that,  unless  parties,  who  had  taken  lots 
in  the  town  cemetery  and  had  not  paid  for  them,  should  pay  the 
amount  due  within  sixty  days  notice,  the  bodies  buried  in  such 
lots  should  be  removed  to  the  free  part  of  such  cemetery.  Subse- 
quently, in  reply  to  a  question  of  one  of  the  commissioners  as  to 
the  legal  right  to  remove  the  bodies,  the  Mayor  said:  "The  way 
is  open;  go  nhead  and  remove  them;"  Held,  that  the  Mayor  was 
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iDdividually  guilty  of  counseling,  procuring  and  commanding  an 
act  within  the  meaning  of  Section  977  of  TJie  Code,  the  committing 
of  which  afterwards  was  a  felony.     State  v.  Meljcan,  589. 

2.  In  such  case,  the  act  of  the  Mayor  and  CommisMoner»  was  out^de 

of  their  official  jurisdiction  and  hence  they  were  individually 
liable  to  indictment  for  commanding  and  procuring  persons  to 
commit  a  felony.     lb. 

3.  In  such  case  the  Mayor  and  Commissionsrs,  acting  outside  of  their 

jurisdiction,  were  bound  to  know  the  requirements  of  the  Statute 
and  could  not  be  heard  to  say  that  they  acted  in  good  faith  and 
were  honestly  mistaken  in  the  scope  of  their  official  power.     lb. 

MEASURE  OF  DAMAGES,  135: 

1.  In  the  trial  of  an  action  for  damages  for  injuries  resulting  in  the 

death  of  plaintiff's  intestate  thmugh  alleged  negligence  of  defend- 
ant, the  true  measure  of  damages  is  the  present  value  of  the  net 
income  of  the  deceased,  to  be  ascertained  by  deducting  the  cost  of 
his  living  and  expenditures  from  his  gross  income,  based  upon  his 
life  expectancy,  and  in  such  calculation  it  is  proper  for  the  jury 
to  consider  the  health  and  habits  of  the  deceased  at  the  time  of  his 
death.     Coley  v.  State^ville,  30 J. 

2.  The  mortuary  tables  contained  in  Section  1353  of  'ihe  C(tde.  being 

the  provisions  of  a  public  Act,  art*  competent  without  being 
specially  put  in  evidence  on  a  trial  of  an  issue  as  to  the  quantum 
of  damages  for  injuries  resulting  in  the  death  of  plaintiff's  intes- 
tate,    lb. 

MECHANIC'S  LIEN: 

The  separate  estate  of  a  married  woman  is  not  subject  to  a  lien  for 
labor  done  or  materials  furnished  for  its  improvement  under  a 
verbal  contract  of  herself  and  husband.      Weathers  v.  Bt/rdtrs,  387. 

MILL  LOGS: 

The  term  "mill  logs"  or  "saw  logs"  does  not  include  "standing  tim- 
ber", in  the  meaning  of  Section  1,  Chapter  173,  Acts  of  1895, 
which  makes  it  unlawful  to  sell  or  purchase  mill  logs  in  quantities 
of  1,000  feet  or  more  without  inspection  and  measurement  by  a 
sworn  inspector.     State  v.  Addingtun,  538. 

MISJOINDER,  198. 

MONOPOLY,  643. 
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MORTGAGE.  Foreclosure  of: 

1.  A  mortgage  to  secure  a  debt  payable  in  instalmeots  can  be  fore- 

closed before  the  maturity  of  the  last  installment  if  there  is  a  pro- 
vision that,  upon  default  in  any  installment,  all  shall  become  due 
and  the  powers  of  sale  may  be  exercised.     Barheev.  Srroggin^.  135. 

2.  A  mortgage  on  realty  and  personalty  to  secure  a  debt  payable  in 

instalments  provided  that,  upon  the  payment  of  instalment-s 
amouting  to  i|350,  the  personalty  should  be  released  but 
that,  in  default  in  payment  of  one  of  the  instalments,  all  should 
become  due  and  the  mortgagee  might  take  possession  and  sell. 
The  mortgagor  being  in  default,  the  mortgagee  on  the  6th  of 
March,  instituted  an  action  for  the  possession  of  the  personal 
property  which  was  on  that  day  seized  by  the  sheriff  and  three 
days  thereafter  was  delivered  to  the  plaintiff.  On  the  10th  of 
March  the  defendant,  mortgagor,  tendered  to  the  plaintiff  an 
amount  which,  added  to  the  intalments  paid,  equalled  $850  and 
interest  and  cost  of  the  proceeding  which,  being  refused,  was 
deposited  with  the  Clerk  of  the  Court  for  benefit  of  the  plaintiff. 
Iltld.  that,  upon  such  payment  into  Court,  the  mortgage  on  the 
pers(»nalty  was  eo  iriHtanti  released  and  the  plaintiff  should  have 
discontinued  his  action.     lb. 

MORTGAGE,  Judgment  of  Foreclo§ure  of,   190. 

MORTGAGE  VOID  AS  TO  MARRIED  WOMAN,  214. 

MORTGAGE : 

A  stockholder  of  an  insolvent  Building  and  Loan  Association,  who 
was  also  a  borrower  of  its  money  on  mortgage,  is  not  entitled  to 
have  the  excess  of  the  proceeds  of  the  ^ale  of  his  mortgaged  prop- 
erty, over  the  mortgage  debt,  paid  to  him,  when  hxf^pro  m^a share 
of  the  deficiency  in  the  assets  of  the  concern  is  equal  to  such 
excess.     Means  v.  Darts,   126. 

MORTGAGE  BY  LUNATIC,  31. 

MORTGAGE,  Execution  of  by  Married  Woman,  214. 

MORTGAGOR  AND  MORTGAGEE,  148; 

1.  \^  hen  a  transaction  between  parties  occupying  a  fiduciary  relation 
such  as  mortgagor  and  mortgagee,  is  impeached,  there  is  a  pre- 
sumption of  fraud,  and  the  burden  of  proving  the  dealings  to  have 
been  fair,  bona  fide,  and  without  undue  influence  arising  out  of 
such  relation,  rests  upon  the  party  occupying  the  position  of  ad- 
vantage.    Hinen  v.  Outlaw,  51. 
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2.  Where  a  lessor  of  land  mortgaged  it  to  the  lessee  who  surreodered 

it  upon  the  tertninatioD  of  the  lease,  without  having  cultivated 
aod  improved  it.  as  required  by  the  lease,  and  the  lessor  made  no 
claim  for  damages  at  the  time,  but,  in  an  action  for  the  forecKosure 
of  the  mortgage,  set  up  such  damages  as  a  counter-claim;  Held, 
that  a  presumption  of  undue  influence  arose  from  the  relation  of 
mortgagor  and  mortgagee,  which  put  upon  the  mortgagee  the 
burden  of  proving  that  the  land  was  accepted  at  the  end  of  the 
lease  as  a  compliance  with  its  terms,  and  that  no  undue  influence, 
arising  out  of  the  fiduciary  relation,  was  used  to  induce  such 
acceptance.     lb. 

3.  After  forfeiture,  a  mortgagee  can,  by  contract,  become  landlord  of 

the  mortgagor  so  as  to  avail  himself  of  the  landlord's  lien  which, 
though  such  contract  be  oral  and  unregistered,  has  priority  over 
the  subsequent  liens  for  supplies  furnished  by  third  parties  who, 
by  the  registration  of  the  mortgage,  are  flxed  with  notice  of  the 
mortgagor's  default  and  the  mortgagee's  right  to  entry.  (Clark, 
J.,  dissents  arguendo  in  which  Montgomery,  J.,  concurs.)  Fc^rd 
v.  Green,  70. 

4.  Where  F.  bought  land  from  B.  and  reconveyed.  by  way  of  mort- 

gage, to  secure  his  note  for  the  purchase  money,  and  afterwards, 
by  bargain  and  sale  and  not  by  way  of  I'eitcimon  of  the  trade  with 
B.,  conveyed  the  land  to  W.,  who  had  purchased  such  note.  Held, 
that  there  was  no  implied  promise  on  the  part  of  ^V.  to  repay  to 
F.  any  part  of  the  money  he  had  paid  on  the  note  or  for  improve- 
ment«  on  the  land  prior  to  the  conveyance      Weil  v.  FUntert,  133. 

5.  The  principal  of  constructive  notice  arises  out  of  the  duty  of  an 

intending  purchaser  of  land  to  reasonably  and  in  common  pru- 
dence see  that  his  Vi'udor  bus,  priiua  facie ^  a  good  title;  and  while, 
because  of  such  duty,  he  is  affected  with  notice  of  the  provisions 
of  such  deeds  and  other  documents  as  are  necessary  to  show  the 
vendor's  title,  yet  when  he  finds  upon  record  a  deed  from  his 
vendor  from  the  former  owner  conveying  an  absolute  estate  in 
the  land,  he  is  not  affected  with  notice  of  the  provisions  of  the 
grantor's  will  recorded  in  the  Clerk's  ofl3ce  executed  prior  to  the 
deed  and  devising  the  land  to  the  grantee  in  such  deed  subject  to 
a  charge     AUen  v.  AUen,  328. 

6.  A  mortgagor  in  possession  of  the  mortgaged  property  with  the  con 

sent  of  the  mortgagee,  after  the  day  of  payment  has  passed,  is 
the  owner  of  equity  of  redemption  only  but  is  liable  for  damages 
done  to  othersjn  the  use  and  enjoyment  of  the  property,  James 
V.  Railroad  Co.,  623. 

7.  A  purchaser  at  a  sale  of  property  under  a  second  mortgnge  subject 

to  a  first  m«)rtgage  acquires  only  the  equity  of  redemption  but  the 
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mortgagor  is  not  released  fromliabilitj'  for  the  debt  secured  by  the 
latter.     lb. 

MORTGAGOR  OF  STOCK  OF  GOODS  LEFT  IN  POSSESSION: 

One  who  makes  a  deed  of  trust  for  the  purpose  of  securing  the  pur- 
chase price  of  a  stock  of  goods  and  is  allowed  to  remain  in  posses- 
sion to  conduct  the  business  until  default  in  specific  payments, 
may  give  a  valid  title  to  any  article  included  in  the  trust  deed 
before  his  default  and  surrender  of  the  goods  to  the  trustee. 
Merritt  v.  Kitchin,  148. 

MOTION  IN  SUPREME  COUUT  FOR  NEW  TRIAL.  (See  "Practice.") 

MOTION  TO  RECALL  EXECUTION  FROM  SUPREME  COURT,  480. 

MUNICIPAL  CORPORATION: 

l.^The  General  Assembly  may,  at  its  discretion,  abolish  municipal  as 
well  as  other  corporations.      Ward  v.  Elizabeth  City^  1. 

2.  Where  a  town  ordinance  made  it.  the  duty  of  the  town  Constable  to 
impound  all  cattle  running  at  large  within  the  town  limits  and  au- 
thorized the  sale  of  such  cattle  for  the  cost  of  taking,  impounding 
and  keeping  the  same,  and  the  general  law  prohibitt^d  from  charg- 
ing any  poundage  or  penalty  in  cases  where  the  impounded  cattle 
belonged  to  uon -residents.  Held,  that  a  sale  of  an  impounded 
cow,  belonging  to  a  non-resident,  for  the  cost  of  feeding  her  while 
impounded  was  authorized  and  conferred  a  good  title  on  the  pur- 
chaser, since  the  cost  of  feeding  is  not  embraced  in  the  words 
''poundage  or  penalty."    Aydlett  v.  Elizabeth  City.  4. 

8.  Under  Section  14  of  Article  7  of  the  Constitution  providing  that  the 
General  Assembly  shall  have  full  power  by  statute  to  modify, 
change,  or  abrogate  any  and  all  of  the  provisions  of  that  article 
(except  sections  7,  9  and  13)  and  substitute  others  in  their  stead, 
all  charters,  ordinances  and  provisions  relating  to  municipal  cor- 
porations are  entrusted  to  the  discretion  of  the  Legislature;  and 
hence.     Hnrnn  v.  Wnght,  172. 

4.  Chapter  150.  Acts  of  1897,  amending  the  charter  of  the  City  of  Wil- 

mington and  providing  for  the  election  of  one  alderman  only  for 
each  ward  and  the  appointment  by  the  Governor  of  the  State  of 
one  alderman  for  each  ward  of  said  city,  is  constitutional  and 
valid.     Ih. 

5.  The  delegation  to  the  Governor  of  the  State  of  the  power  of  ap- 

pointing a  portion  of  the  aldermen  of  a  city  is  within  the  scope  of 
the  power  entrusted  to  the  discretion  of  the  Legislature  by  Section 
14,  Article  7,  of  the  Constitution.     lb. 
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6  The  use  of  a  street  for  laying  pipes,  &c.,  in  furnishiDg  water,  lights, 
&c.,  does  not  impose  any  additional  servitude  beyond  those  rea- 
sonably included  in  the  dedication  of  all  streets.  Smith  v.  City  of 
Oolinboro,  350. 

7.  Where  plaintiff,  while  owner  of  lands  adjacent  to  a  City,  platted 
and  divided  the  same  into  "lots"  and  '^streets"  and  sold  all  the  lots 
U)  purchasers  but  made  no  conveyance  of  the  streets,  and  subse- 
quently the  corporate  limits  of  the  City  were  extended  so  as  to 
include  the  lands;  Held,  that  the  plaintiff  is  entitled  to  no  damages 
against  the  City  for  using  the  streets  to  fulfill  its  duty  to  the  pur- 
chasers of  the  lots  in  furnishing  them  water  and  lights,  such  use 
not  creating  any  additional  servitude  not  contemplated  by  their 
dedication.    lb. 

MUNICIPAL  CORPORATION,  Boundaries: 

Where  the  charter  of  a  town  provided  that  its  corporate  limits  should 
be  "one  fourth  of  a  mile  East,  West,  North  and  South  from  the 
centre  of  the  town  which  centre  is  the  site  of  the  brick  building 
formerly  known  as  the  Court  House,  and  shall  run  with  the  four 
cardinal  points  of  the  compass;"  Held,  that  the  boundnry  is  a 
square  whose  sides  run  due  East  and  West,  North  and  South 
through  five  fixed  points  one  fourth  of  a  mile  East,  West,  North 
and  South  from  the  designated  centre.     State  v.  Rainey,  612. 

MUNICIPAL  CORPORATION,  Enforcement  of  Judgment  Against: 

When  a  judgment  has  been  obtained  against  a  County  or  other  Mu- 
nicipal Corporation,  it  is  not  necessary  that  notice  as  required  in 
certain  cases  by  Section  757  of  The  Code  should  be  given  before 
bringing  an  action  for  mandamus  to  compel  the  payment  of  the 
judgment.     Nicholwn  v.  Gommimoiiers,  27. 

MUNICIPAL  BODY,  Action  by  Majority  Valid: 

It  is  not  necessary  that  one  who  claims  an  office  sliall  make  a  demand 
upon  the  occupant  for  its  surrender  before  bringing  bis  action  to 
recover  it,  especially  when  the  incumbent  claims  the  right  to  the 
office  and  its  emoluments.     Shennonhouse  \.  Withers,  876. 

MUNICIPAL  BONDS: 

1.  Section  14,  Article  2,  of  the  Constitution  providing  that  no  law 
shall  be  passed  to  raise  money  on  the  credit  of  the  State  or  to 
pledge  the  faith  of  the  State,  directly  or  indirectly,  for  the  pay- 
ment of  any  debt,  or  to  impose  any  tax  upon  the  people  of  the 
State,  or  to  allow  the  counties,  cities  or  towns  to  do  so  unless  the 
bill  for  the  purpose  shall  have  been  read  three  several  times  in  each 
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house  of  the  Oeneral  Assemhly  and  passed  three  several  readings- 
which  readings  shall  have  been  on  three  different  days,  and  agreed 
to  by  each  House  respectively,  and  unless  iheyeas  and  nays  on  the 
second  and  third  readings  of  the  bill  shall  have  been  entered  on 
the  •*Journar',  is  mandatory.     Commimoners  v.  Snuygtt,  8d4. 

2.  It  is  incumbent  upon  the  purchasers  of  State,  County  and  municipal 
bonds  to  ascertain  whether  the  authority  to  issue  them  has  been 
granted  according  to  the  requirements  of  the  Constitution,     lb. 

MUNICIPALITY,  Liability  of  for  Damages: 

1.  When  the  ordinances  of  a  municipality  authorize  the  arrest  by  it» 

policemen,  without  warrant,  of  intoxicated  persons  on  the  street 
and  suitable  policemen  have  been  appointed  the  City  incurs  no 
liability  for  the  arrest  and  confinement  of  such  persons  until  fit  for 
trial  or  sober  enough  to  give  bail.     Coley  v.  StatesvilU,  301. 

2.  A  municipality  is  required  to  exercise  ordinary  care  in  procuring 

necessaries  for  prisoners  and  supervising  its  subordinates  and  is 
liable  only  for  failure  to  properly  construct  the  prison  or  to  fur- 
nish it  so  as  to  afford  reasonable  comfort  and  protection  from  suf- 
fering and  injuries  to  health.     lb. 

3.  A  municipality  is  not  liable  in  danmges  for  the  negligence  or  mis- 

take of  its  policemen  who  arrest,  without  warrant,  persons  en- 
gaged in  violating  its  ordinances.     lb, 

4.  If  a  municipality  has  provided  for  prisoners  arrested  for  violation 

of  its  ordinances  a  prison  house  reasonably  comfortable  and  sup- 
plied to  those  in  charge  of  it  those  things  reasonably  essential  to 
prevent  bodily  suffering  and  disease,  it  is  not  liable  for  injuries 
resulting  to  a  prisoner  from  the  negligence  of  policemen  or  keeper 
of  the  prison  in  failing  to  make  use  of  the  means  and  appliances 
so  furnished,  unless  the  municipal  authorities  had,  after  notice  of 
such  negligence,  failed  to  remedy  or  prevent  the  same.     lb. 

5.  The  knowledge  of  a  Chief  of  Police  of  a  City  concerning  the  defect- 

ive construction  or  equipment  of  its  prison  is  not  such  notice  as 
will  make  the  City  liable  for  injuries  resulting  from  such  defects 
unless  such  knowledge  has  been  communicated  to  the  authorities 
or  unless  the  authorities  had  failed  and  neglected  to  inspect  the 
prison.     lb. 

MURDER.     (See  -Evidence,'"  "Trial,"  "Self  Defence,"  &c.) 

NEGLIGENCE,  484: 

1.  A  municipality  is  required  to  exercise  ordinary  care  in  procuring 
necessaries  for  prisoners  and  supervising  its  subordinates  and  is 
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liable  only  for  failure  to  properly  construct  the  prison  or  to  fur- 
nish it  so  as  to  afford  reasonable  comfort  and  protection  from  suf- 
fering and  injuries  to  health.     Coleff  v.  StatettdlU,  301. 

2.  A  municipality  is  not  liable  in  damages  for  the  negligence  or  mis- 

take of  its  policemen  who  arrest,  without  warrant,  persons  engaged 
in  violating  its  ordinances.     Ih. 

3.  If  a  municipality  has  provided  for  prisoners  arrested  for  violation 

of  its  ordinances  a  prison  house  reasonably  comfortable  and  sup- 
plied to  those  in  charge  of  it  those  things  reasonably  essential  to 
prevent  bodily  suffering  and  disease,  it  is  not  liable  for  injuries  re- 
sulting to  a  prisoner  from  the  negligence  of  policemen  or  keeper 
of  the  prison  in  failing  to  make  use  of  the  means  and  appliances 
so  furnished,  unless  the  municipal  authorities  had,  after  notice  of 
such  negligence,  failed  to  remedy  or  prevent  the  same.     lb. 

4.  The  fact  that  a  switch  was  negligently  left  open  whereby  an  acci- 

dent was  caused  to  a  passing  train  is  not  evidence  of  a  defect  in 
the  roadbed  for  failure  to  keep  which  in  safe  condition  a  person 
thereby  injured  can  recover  damages  from  the  Company.  Pleas- 
ants v.  Rtiilrond  Co.,  492. 

5.  Where,    in   the  trial   of  an  action  for  damages  for  an  injury  re- 

sulting from  the  negligence  of  a  Railroad  Company,  it  appeared 
that  a  conductor  of  a  freight  train  had  been  employed  as  such 
only  three  or  four  weeks  and  that  he  negligently  left  open  a  switch 
to  a  side  track  on  which  a  section  of  his  train  was  standing  and 
gave  the  "all  right*'  signal  to  a  passing  train  on  the  main  track, 
in  consequence  of  which  a  collision  occurred;  Held,  that  such  a 
presumption  of  negligence  in  the  employment  of  an  incompetent 
servant  was  raised  against  the  Company  by  such  facts  as  to  war- 
rant the  submission  of  an  issue  as  to  such  negligence.     Ih. 

6.  Where  the  rules  of  a  Railroad  Company  required  the  employees  of 

a  side-tracked  train  to  close  the  switch  after  getting  upon  the  side 
track  and,  upon  the  approach  of  a  train  on  the  main  track,  to  give 
the  "go  ahead"  or  "all  right"  signal,  and  also  forbade  a  train  pass- 
ing on  the  main  track  to  go  ahead  until  the  requisite  signal  was 
given;  Held,  in  the  trial  of  an  action  for  damages  for  an  injury  re- 
sulting from  the  negligence  of  defendant's  servant  in  giving  the 
"go  ahead"  signal  when  the  switch  was  open,  that  it  was  error  to 
charge  that  "it  being  admitted  that  the  switch  was  capable  of 
bearing  a  signal  light  which  would  have  showed  red  where  the 
track  was  unsafe,  it  was  tiie  duty  of  the  Company  to  use  such 
signal  light  upon  the  switch."    lb. 

7.  It  is  not  error  to  charge  that  plaintiff  cannot  recover  unless  a  loco- 

motive engineer  blew  a  whistle  negligently,  wantonly  or  ma- 
liciously, for  the  purpose  of  frightening  plaintiff's  horses,  inas- 
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much  as  the  word  "negligently"  is  used  in  such  a  connection  as  to 
clearly  import  such  a  degree  of  negligence  as  would  be  nearly 
akin  to  wantonness  or  malice.     Everett  v.  Receivers,  519. 

NEGOTIABLE  INSTRUMENTS,  122. 

NEW  CORPORATION  CREATED   BY  SALE  OF  OLD  CORPORA- 
TION FRANCHISES: 

1.  The  sale  and  conveyance  of  the  property  and  franchises  of  the 

Western  North  ('arolina  Railroad  Company  made  by  a  special 
Master  to  the  Southern  Railway  Co.,  a  foreign  corporation,  under 
a  decree  of  foreclosure  of  a  second  mortgage,  subject  to  an  exist- 
ing first  mortgage,  did  not  ipso  facto^  under  Sections  697  and  698 
of  The  Code  make  Uie  purchaser  a  domestic  corporation,  nor  did 
such  sale  and  purchase  make  the  Western  North  Carolina  Railroad 
an  integral  part  of  the  Southern  Railway  corporation.  Jame^  v. 
Railroad  Co  ,  523. 

2.  In  order  that  the  sale  of  the  franchise  and  property  of  a  corporation 

under  mortgage  shall  have  the  effect  of  a  dissolution  of  such  cor- 
poration as  provided  in  section  697  of  The  Code,  another  corpora- 
tion must  be  provided,  as  contemplated  in  Section  1936  of  The 
Code,  to  take  its  place,  and  assume  and  discharge  tlie  obligations 
to  the  public  growing  out  of  the  grant  of  the  franchise,  and  until 
that  is  done  the  old  corporation  continues  to  exist  and  when  it  is 
done  the  new  corporation  will  be  a  domestic  corporation     Ih. 

3.  It  was  neither  the  purpose  nor  effect  of  Sections  697  and   698  of 

TJie  Code  to  create  a  foreign  corporation  in  this  State.     Ih. 

NEW  PROMISE: 

Although  Section  172  of  The  Code  renders  invalid  a  new  promise  to 
take  the  case  out  of  the  bar  of  the  Statute  of  Lii^itations  unless 
the  new  promise  is  in  writing  and  signed  by  the  party  to  be 
charged  therewith,  yet,  when  a  creditor  has  delayed  action  at  the 
request  of  the  debtor,  and  under  his  promise,  express  or  implied, 
to  pay  the  debt 'and  not  to  plead  the  Statute  of  Limitations,  this 
Court,  in  the  exercise  of  its  equitable  jurisdiction,  will  not  permit 
the  debtor  to  plead  the  lapse  of  time  and  the  creditor  may  bring 
his  action  within  the  statutory  time  after  such  promise  and  request 
for  delay  although  not  in  writing.     Cecil  v.  Henderson,  244. 

NEW  TRIAL. 

1.  The  granting  or  refusing  a  new  trial  rests  in  the  discretion  of  the 
trial  Judge  when  the  circumstances  are  such  as  merely  to  put  sus- 
picion on  a  verdict  by  showing  not  that  there  was,  but  that  there 
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might  have  been  undue  influence  brought  to  bear  on  the  jurr  be- 
cause there  was  opportunity;  but  where  the  fact  appeara  that  un- 
due influence  was  brought  to  bear  on  the  jury  or  that  they  heard 
other  evidence  than  that  offered  on  the  trial,  this  Court  on  appeal 
will,  as  a  matter  of  law,  grant  a  new  trial  whether  the  prisoner  be 
convicted  or  acquitted,  since  there  has  been  no  trial  io  contempla- 
tion of  law.     State  v.  Ptrry,  533. 

2  Where  a  jury,  after  the  close  of  the  evidence,  visited  the  scene  of 
the  alleged  crime  and  made  enquiry  of  a  passer  by  as  to  the  iden- 
tity of  a  certain  house  whpse  distance  from  the  alleged  locu$  was 
material,  their  conduct  in  thus  "eliciting  other  evidence  than  that 
offered  on  the  trial"  is  ground  for  a  new  trial  whether  their  visit 
to  the  spot  was  by  or  without  leave  of  the  Court,     lb. 

NEWLY  DISCOVERED  TESTIMONY,   Motion  for  New  Trial  for,  4»8. 

NOTICE,  76,  115. 

NOTICE  OP  APPEAL  FROM  JUDGMENT  OF  JUSTICE  OF  THE 
PEACE,  364. 

NOTICE  TO  CLIENT  IS  NOTICE  TO  ATTORNEY,  115. 

NOTICE,  Constructive.  224,  328. 

NOTICE  OF  MOTION  IN  SUPREME  COURT,  4»8. 

NOTICE  UNDER  SECTION  757  OF  THE  CODE.  27. 

OFFICE: 

It  is  competent  for  the  Legislature,  in  creating  an  office,  other  than 
purely  judicial,  to  reserve  to  itself  the  right  to  remove,  or  to  the 
Governor  the  right  to  suspend,  the  incumbent  of  the  oflSce.  Cald- 
well V.   WiUon,  425. 

OFFICE,   Abolition  of: 

One  who  accepts  an  ofllce  created  by  legislative  enactment  takes  it 
with  notice  of  the  power  of  the  Legislature  to  abolish  it  and  sub- 
ject to  all  the  provisions  of  the  Act  creating  the  oflSce.  Ward  t, 
Elimbeth  City,  1. 

OFFICE,  Election  to  Fill,  376. 

OFFICER: 

One  who  accepts  an  ofldce  created  by  legislative  enactment  takes  it 
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with  notice  of  the  power  of  the  Legislature  to  abolish  it  and  sub- 
ject to  all  the  provisions  of  the  Act  creating  the  office.  Ward  v. 
Elizabeth  City,  1. 

OFFICER  TAKING   PRIVY  EXAMINATION   OF   MARRIED  WO- 
MAN, Duty  of: 

It  is  the  duty  of  an  officer,  when  taking  the  privy  examination  of  a 
married  woman  as  to  her  voluntary  execution  of  an  instrument, 
to  explain  the  same  to  lier  and  to  see  that  the  provisions  of  the 
Statute  are  strictly  complied  with;  otherwise  such  examination  is 
invalid.     MrCankill  v.  McKianon,  214. 

OFFICIAL  ACTS.  589. 

OPENING  GRAVES.  Indictment  for,  589. 

OPINION,  Expression  of  by  Trial  Judge,  What  is  not,  551. 

ORDER  OF  COMMISSIONERS  LAYING  OUT  PUBLIC  ROADS: 

The  judgment  of  a  Board  of  Commissioners  ordering  the  laying  out  of 
a  public  road  is  final  uniil  reversed,  is  binding  upon  all  citizens  of 
a  county  and  cannot  be  collaterally  attacked,     iytatt  v.  Juycv,  610. 

ORDER  TO  PRODUCE  NOTE  ON  TRIAL,  115. 

ORDINANCE  OF  TOWN: 

1.  Where  a  town  ordinance  made  it  the  duty  of  the  town  constable  to 
impound  all  cattle  running  at  large  within  the  town  limits  and  uu- 
thorized  the  sale  of  such  cattle  for  the  cost  of  taking,  impounding 
and  keeping  the  same,  and  the  general  law  prohibited  the  author- 
ities from  charging  any  poundage  or  penalty  in  cases  where  tl.:- 
impounded  cattle  belonged  to  non-residents.  IhUi,  that  a  sale  of 
an  impounded  cow,  belonging  to  a  non-resident,  for  the  cost  of 
feeding  her  while  impounded,  was  authorized  and  conferred  a 
good  title  on  the  purchaser,  since  th6  cost  of  feeding  is  not  em- 
braced in  the  word  "poundage  or  penalty."  AyilUttt  v.  Elizabeth 
City,  4. 

PAROL  TESTIMONY: 

While  parol  evidence  is  competent  to  "fit  the  description  to  the  thing," 
it  is  not  competent  to  establish  a  line  or  corner  when  the  instru- 
ment by  its  terms  wholly  fails  to  identify  such  line  or  corner;  in 
other  words,  it  is  competent  to  find  but  not  to  make  a  corner. 
Holmes  V.   Valley  Co.,  410. 

121—99 


PAPWJI,  KVlUENf  E.   Iia-lm 
PAROL  TBIST.  241 


L'ndpr  s  r>«-»nabli-  ninttructKin  of  ilie  CiiD-tilalion  and  SectkiD  1933 
of  Thr  f-th.  a  wiff  aljawloH'^  br  ber  hu<iband  msj  nuuDiaJD  an 
action  in  tort,  in  iM-r  'itd  namr,  amiiisl  a  third  person.  iFuicbes. 
J..  (lilbwntinK- 1      Br-^-  t.  Rr—n.,  ^ 

PAItTIES,  Kifl.  I*;: 

I,  The  owiivr  of  a  noi*-  endorsed  bj  tbe  paje»  for  ihtaccommotUtiuii 
or  llif  niaki-rmay  sue  anf  one  of  sereral  endorser*  witboui  joining 
tbi;  mailer  or  any  either  endorter.     Ibn-k  v.  Cirr,  113. 

3.  Where,  in  a  pnitewling  lo  foreeloxe  a  niortea^Ee,  a  person  who 
eluimed  nnder  a  deed  antedating:  (be  mortfiap-  but  not  registered 
until  aftiT  the  I'omnieneemcni  of  tbi-  actiun,  was  made  a  party, 
the  ri(;li>!^  of  siieh  person  were  not  alTerted  by  the  fact  that  an  heir 
of  a  ileo-av-d  <'<>- grantee  in  snch  i)eo<l  was  not  also  made  a  part; 
and  an  r'Xi^'|>tirm  to  tlie  proeei'<1ing  on  that  f^und  is  untenable. 

/'.III. , ■-■IS  V.  .Virr.,  3.in. 
I'ATENT  AMBKJIITV.  I4S. 
PALl'EHS,  Settleminl  of  and  Liability  of  County  for  Support: 

1,  The  liability  of  a  County  for  the  support  of  a  pauper  is  determined 

by  his  'li'Kal  settk-nipnt"  wbicli  is  acquired  by  one  year's  contin- 
uous ri'sidenee  in  the  county  and  continues  until  a  new  one  is 
aiquircd      f'r-miiiiiun.iiu'rji  v.  (''■iiiiiii*inoiieri,2B5. 

2,  Where  a  pauper,  temporarily  absent  from  tbe  County  where  be  has 

a  "le^l  settlement."  in  m  djsablud  as  ui  require  immediate  medi- 
ciil  mTvices  and  is  furnished  by  the  authorities  of  another  County 
with  surh  attention  and  Ix^ard,  the  latter  is  entitled  to  recover  the 
expenses  therp<if  (nmi  tbc-County  where  ttie  pauper  has  his  settle- 
ment,   lb. 


ALTY,  Action  for: 


.  In  an  wtlun  fur  tlie  penalty  imposed  by  Section  43  of  Chapter  t5S, 
Acts  ot  1865,  it  is  not  necessary  that  the  complaint  should  allege 
a  wilful  and  corrupt  intent  on  the  [>art  of  tbe  defendant  in  giving 
money,  Ac.  l<)  electors  in  order  to  be  elected  to  office.  J^p»  ». 
S.nilh.  MT. 

.  Tbe  repeal  by  Section  42,  Chapter  185.  Acta  of  1897.  of  the  penalty 
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imposed  by  the  Act  of  1895,  subsequent  to  the  commencement  of 
the  action  for  such  penalty,  did  not  destroy  the  plaintiff's  cause  of 
action  (Section  3764  of  The  Code),     lb, 

PERSONAL  PROPERTY.  Injury  to: 

1.  A  promissory  note  or  due  bill  being  an  "evidence  of  debt"  and  em- 

braced in  the  term  "personal  property,"  (Section  3765  (6)  of  T/ie 
('o(fe,  the  wanton  and  wilful  injury  to  or  destruction  of  it  is  indict- 
able under  Section  1082  of  7'he  Code,  as  amended  by  Chapter  53, 
Acts  of  1885.     Staff  v.  Snetd,  614. 

2.  Since  the  passage  of  Chapter  53.  Acts  of  1885.  it  is  not  necessary  to 

allege  or  prove  any  malice  to  the  owner  of  personal  property  on 
the  part  of  one  who  wantonly  and  wilfully  injures  it  nor  is  it  ma- 
terial whether  the  property  was  destroyed  or  not      lb, 

PHYSICIANS,  Practicing  without  License: 

1.  The  Legislature  has  an  unquestioned  right  to  recjuire  tin  examina- 
tion and  certiticate  as  to  the  competency  of  persons  desiring  to 
practice  medicine  or  to  exercise  other  callings  affecting  the  public 
and  requiring  skill  and  proficiency.     State  v.  Call,  643. 

2  The  fact  that  a  Statute,  requiring  such  examination  and  certificate, 
exempts  from  its  requirements  physicians  already  practicing  in 
the  State  at  the  date  of  its  passage  does  not  make  the  Statute  in- 
valid as  creating  a  monopoly  or  conferring  special  privileges,  since 
it  is  only  the  exercise  of  the  police  power  to  protect  the  public 
from  impostors  and  incompetents.     lb. 

3.  Nor  does  such  Statute  violate  the  Fourteenth  Amendment  of  the 

Constitution  of  the  United  States  prohibiting  any  State  from  deny- 
ing tf)  any  person  the  equal  protection  of  the  laws,  since  such 
amendment  does  not  restrict  the  powers  of  the  State  when  the 
Statute  applies  equally  to  all  persons  in  the  same  class,  and  the 
State  is  usually  the  judge  of  the  classification.     lb. 

4.  Section  5  of  Chapter  181,  Acts  of  1889,  making  it  a  misdemeanor  to 

practice  medicine  without  first  having  registered  and  obtained 
a  certificate  from  the  Clerk  of  the  Superior  Court,  is  not  in  con- 
flict with  and  hence  does  not  repeal  Section  2  of  Chapter  117,  Acts 
of  1885,  making  it  a  misdemeanor  to  practice  medicine  for  fee  or 
reward  without  first  having  obtained  a  license  from  the  Board  of 
Examiners.     lb. 

PARENT.  Action  by  for  Loss  of  Services  of  Child: 

Where  a  minor  son  of  plaintiff  was  employed  by  defendant  without 
the  knowledge  or  consent  of  the  father  and  was  injured  while  so 
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PAROL  EVIDENX^E.  Inadmissible  When.  360. 
PAROL  TRUST,  241. 

PARTIES: 

Under  a  reasonable  construction  of  the  Constitution  and  Section  1832 
of  The  Cmk\  a  wife  abandoned  by  her  husband  may  maintain  an 
action  in  tort,  in  her  own  name,  against  a  third  person.  (Furchea, 
J.,  dissenting.)     Bnnrn  v.  Brotrn,  8. 

PARTIES,  106,  122: 

1.  The  owner  of  a  note  endorsed  by  the  payees  for  the  accommodation 

of  the  maker  may  sue  any  one  of  several  endorsers  without  joining 
the  maker  or  any  other  endorser.     /?<////•  v.  CV/rr,  113. 

2.  Where,  in  a  proceeding  to  foreclose  a  mortgage,   a  person    who 

claimed  under  a  deed  antedating  the  mortgage  but  not  registered 
until  after  the  commencement  of  the  action,  was  made  a  party, 
the  rights  of  such  person  were  not  affected  by  the  fact  that  an  heir 
of  a  deceased  co-grantee  in  such  deed  was  not  also  made  a  party 
and  an  exception  to  the  proceetiing  on  that  ground  is  untenable. 
Patterson  v.  MUh,  258. 

PATENT  AMBIGUITY.  148. 

PAUPERS,  Settlement  of  and  Liability  of  County  for  Support: 

1.  The  liability  of  a  County  for  the  support  of  a  pauper  is  determined 

by  his  "legal  settlement"  which  is  acquired  by  one  year's  contin- 
uous residence  in  the  county  and  continues  until  a  new  one  is 
acquired      Commifudoiwra  v.  Commisfno}icrs^  295. 

2.  Where  a  pauper,  temporarily  absent  from  the  County  where  he  has 

a  "legal  settlement."  is  so  disabled  as  to  require  immediate  medi- 
cal services  and  is  furnished  by  the  authorities  of  another  County 
with  such  attention  and  board,  the  latter  is  entitled  to  recover  the 
expenses  thereof  from  the  County  where  the  pauper  has  his  settle- 
ment.    Ih. 

PENALTY.  Action  for: 

1.  In  an  action  for  the  penalty  imposed  by  Section  42  of  Chapter  159, 

Acts  of  1895,  it  is  not  necessary  that  the  complaint  should  allege 
a  wilful  and  corrupt  intent  on  the  part  of  the  defendant  in  giving 
money.  &c.,  to  electors  in  order  to  be  elected  to  office.  Epps  r. 
Smith,  157. 

2.  The  repeal  by  Section  42,  Chapter  185,  Acts  of  1897,  of  the  penalty 
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imposed  by  the  Act  of  1895,  subsequent  to  the  commencement  of 
the  action  for  such  penalty,  dirt  not  destroy  the  plaintiff's  cause  of 
action  (Section  3764  of  The  Cod^f).     lb. 

PERSONAL  PROPERTY,  Injury  to: 

1.  A  promissory  note  or  due  bill  being  an  "evidence  of  debt"  and  em- 

braced in  the  term  "personal  property/'  (Section  3765  (6)  of  The 
('(xle,  the  wanton  and  wilful  injury  to  or  destruction  of  it  is  indict- 
able under  Section  1082  of  T?te  Code,  as  amended  by  Chapter  58, 
Acts  of  1885.     Staff  v.  Sfieed,  614. 

2.  Since  the  passage  of  Chapter  53.  Acts  of  1885,  it  is  not  necessary  to 

allege  or  prove  any  malice  to  the  owner  of  personal  property  on 
the  part  of  one  who  wantonly  and  wilfully  injures  it  nor  is  it  ma- 
terial whether  the  property  was  destroyed  or  not      lb. 

PHYSICIANS,  Practicing  without  License: 

1.  The  Legislature  has  an  unquestioned  right  to  require  an  examina- 
tion and  certificate  as  to  the  competency  of  persons  desiring  to 
practice  medicine  or  to  exercise  other  callings  affcjcting  the  public 
and  requiring  skill  and  proficiency.     State  v.  Call,  643. 

2  The  fact  that  a  Statute,  requiring  such  examination  and  certificate, 
exempts  from  its  requirements  physicians  already  practicing  in 
the  State  at  the  date  of  its  passage  does  not  make  the  Statute  in- 
valid as  creating  a  monopoly  or  conferring  special  privileges,  since 
it  is  only  the  exercise  of  the  police  power  to  protect  the  public 
from  impostors  and  incompetents.     lb. 

3.  Nor  does  such  Statute  violate  the  Fourteenth  Amendment  of  the 

Constitution  of  the  United  States  prohibiting  any  State  from  deny- 
ing to  any  person  the  equal  protection  of  the  laws,  since  such 
amendment  does  not  restrict  the  powers  of  the  State  when  the 
Statute  applies  equally  to  all  persons  in  the  same  class,  and  the 
State  is  usually  the  judge  of  the  clasaificatiou.     lb. 

4.  Section  5  of  Chapter  181,  Acts  of  1889.  making  it  a  misdemeanor  to 

practice  medicine  without  first  having  registered  and  obtained 
a  certificate  from  the  Clerk  of  the  Superior  Court,  is  not  in  con- 
flict with  and  hence  does  not  repeal  Section  2  of  Chapter  117,  Acts 
of  1885,  making  it  a  misdemeanor  to  practice  medicine  for  fee  or 
reward  without  first  having  obtained  a  license  from  the  Board  of 
Examiners.     lb, 

PARENT.  Action  by  for  Loss  of  Services  of  Child: 

Where  a  minor  son  of  plaintiff  was  employed  by  defendant  without 
the  knowledge  or  consent  of  the  father  and  was  Injured  while  so 
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employed,  but  the  injury  was  not  due  to  the  employer's  negli- 
gence ;  Held,  that  there  can  be  no  recovery  by  the  father  for  loss 
of  services  after  and  in  consequence  of  the  injury.  Williar^s  v. 
Railway  Co.,  512. 

PAROL  TESTIMONY: 

A  description  of  land  contained  in  a  contract  for  its  sale  was  "A  cer- 
tain ti-act  or  parcel  of  land  lying  between  P's.  land  and  C's.  Creek 
and  the  old  mill  land."  Jfikl,  that  such  description  was  not  too 
vague  indefinite  to  be  explained  by  parol  testimony  fitting  the  de- 
scription to  the  land.     Sherman  v   Simpson,  129. 

PLEADING.  118: 

1.  Where,  in  an  action  for  the  alleged  conversion  of  money,  the  com- 

plaint did  not  state  that  the  funds  received  by  the  person  charged 
with  the  conversion  as  trustee  or  agent,  evidence  tending  to  show 
that  they  were  so  received  cannot  be  considered  in  the  absence  of 
an  amendment,  under  Section  273  of  Th^  Code,  conforming  the 
complaint  to  the  evidence.     Parker  v.  Hai^en,  57. 

2.  In  an  action  for  the  penalty  imposed  by  Section  42  of  Chapter  159, 

Acts  of  1895,  it  is  not  necessary  that  the  complaint  should  allege 
a  wilful  and  corrupt  intent  on  the  part  of  the  defendant  in  giving 
money,  &c  ,  to  electors  in  order  to  be  elected  to  office.  Ei^ps  v. 
Smith,  157. 

3.  Where  defendant  in  an  action  for  goods  sold  and  delivered  admitted 

obtaining  the  goods  but  alleged  that  he  had  bought  them  as  trustee 
of  an  assigned  estate  and  that  credit  had  been  extended  to  him  as 
such,  which  was  denied  by  the  plaintiff,  it  was  error  on  the  part  of 
the  trial  Judge  to  instnict  the  jury  that  the  burden  was  on  the 
plaintiff  to  show  by  a  preponderance  of  evidence  thajt  he  had  sold 
and  delivered  the  goods  to  the  defendant  individually.  Defend- 
ant's answer  in  such  case  was  in  the  nature  of  a  plea  of  confession 
and  avoidance  and,  having  admitted  obtaining  the  goods,  he  as- 
sumed the  burden  of  proving  the  truth  of  h\^  plea.  Mitchell  v. 
Whitlock,  166. 

4.  A  complaint  setting  up  separate  causes  of  action  against  several 

parties,  among  whom  there  is  no  community  of  interests,  is  de- 
murrable on  the  ground  of  misjoinder  of  causes  of  action  and  of 
parties.     Oromartie  v.  Parker,  198. 

6.  Under  the  Code,  the  demand  for  relief  in  a  complaint  is  immaterial 
and  the  Court  will  give  any  judgment  justified  by  the  pleadings 
and  proof.     Gilliam  v.  Insurance  Co.,  369. 

6.  An  amendment  to  a  complaint,  the  effect  of  which  is  to  confer  and 
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not  merely  to  show  jurisdiction,  will  not  be  permitted;  hence, 
where  the  amount  sought  to  be  recovered  in  an  action  brought  in 
tlie  Superior  Court  was  not  within  its  jurisdiction,  the  plaintiff 
cannot  be  allowed  to  amend  his  complaint  by  changing  the  cause 
of  action  and  increasing  the  amount  of  the  recovery  prayed  for  so 
as  to  bring  it  within  such  jurisdiction.     lb. 

7.  When  to  amend  a  complaint  in  an  action  would  have  the  effect  of 

depriving  the  defendant  of  the  benefit  of  the  plea  of  the  Statute  of 
Limitations,  which  could  be  used  against  an  original  action,  the 
amendment  will  not  be  allowed,     lb. 

8.  Where  plaintiff  sued  for  the  price  of  **8awed  timber"  and  afterwards 

filed  an  amended  complaint  alleging  that  one  M.  sold  to  defendants 
a  "lot  of  logs"  and  that  it  was  agreed  between  plaintiff  and  M. 
and  the  defendants  that  plaintiff  should  be  paid  a  certain  sum  from 
the  sale  of  one  half  thereof;  Held,  that  the  cause  of  action  was 
changed  by  such  amended  complaint  and  the  defendants  had  a 
right  to  set  up  in  their  answer  thereto  any  and  all  legal  defences, 
including  the  Statute  of  Limitations,  justas  if  the  action  had  been 
commenced  at  the  date  of  the  amended  complaint.  Sams  v.  Price, 
892. 

9.  Though  no  counter-claim  is  pleaded  the  Court  can  order  a  reply  to 

any  defence  set  up  in  the  answer  or  may  allow  it  to  be  filed  as  a 
matter  of  defence.     James  v.  R/iilrfHid,  530. 

POSSESSION: 

1.  Actual  possession  of  one  tract  of  land  does  not  give  constructive 

possession  of  an  adjoining  tract  separated  from  the  other  by  dis- 
tinct Hues  and  boundaries.     Btisjnght  v.  Meekins,  23. 

2.  Where,  in  the  trial  of  proceedings  to  establish  boundaries,  under 

the  provisions  of  C'hapter  22,  Acts  of  1898,  the  plaintiff  claimed  a 
parcel  of  land  adjoining  a  tract  of  which  he  had  actual  possession, 
but  failed  to  show  any  possession,  actual  or  constructive,  of  the 
land  in  dispute,  or  to  show  title  out  of  the  State,  or  to  connect  his 
title  with  prior  owners;  Held,  that  it  was  not  error  to  instruct  the 
jury  that,  upon  the  evidence,  the  jury  should  find  adversely  to 
the  plaintiff.     lb 

POSSESSION  AS  NOTICE: 

Possessioi>to  constitute  notice  must  be  open,  notorious,  exclusive  and 
existing  at  the  time  of  the  purchase  by  the  party  to  be  affected 
thereby.     Patterson  v.  Mills^  258. 

POSSESSION  OF  BUILDING  BUHNED: 

1.  In  an  indictment  under  Sections  985  (6)  of  T?ie  Code  directed  a'gainst 
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setting  fire  to  certain  kinds  of  buildings  "whctlier  such  buildings 
shall  then  be  in  possession  of  the  offender  or  in  the  possession  of 
any  other  person,"  it  is  not  necessary  to  allege  that  the  burned 
building  was  *in  possession  of"  some  person  named.  State  v. 
Daniel^  574. 

2.  Possession  of  grantee  of  land  is  no  evidence  of  grantor's  poasessioo 
of  laud  not  included  in  deed.      Worth  v.  Siminons,  357. 

POSSESSION  UNDER  COLOR  OF  TITLE: 

1.  Prior  to  the  Revenue  and  Machinery  Acts  of  1887,  a  Sheriff's  deed 

under  a  sale  for  ta.xes  was  (without  other  evidence)  only  color  of 
title  and  not  effective,  unless  aided  by  open,  notorious  and  con- 
tinuous possession  for  the  statutory  period.    Woith  v.  Simmons.  357. 

2.  While  the  possession  of  a  tenant  of  a  parcel  of  land  within  a  general 

boundary  of  land  belonging  to  his  lessor,  is  in  law,  the  possession 
of  the  lessor  up  to  the  boundaries  contained  in  the  latter's  deed,  it 
is  different  as  to  the  povssession  of  a  purchaser  of  such  parcel,  since 
the  vendee,  while  deriving  title  from  his  vendor,  does  not  hold 
possession  under  him,  and  his  possession  extends  no  further  than 
the  boundaries  included  in  his  own  deed.     lb. 

POWER  OF  SALE  UNDER  MORTGAGE: 

One  who  makes  a  deed  of  trust  for  the  purpose  of  securing  the  pur- 
chase price  of  a  stock  of  goods  and  is  allowed  to  remain  in  posses- 
sion to  conduct  the  business  until  default  in  specific  payments, 
may  give  a  valid  title  to  any  article  included  in  the  trust  deed  be- 
fore his  default  and  surrender  of  the  goods  to  the  trustee  Merritt 
V.  Kitchin,  148 

PRACTICE: 

1.  When  a  judgment  hrts  been  obtained  against  a  County  or  other 

Municipal  Corporation  it  is  not  neces.sary  that  notice  as  required 
in  certain  cases  by  Section  757  of  llie  CV>f/f  should  be  given  bt^fore 
bringing  an  action  for  mandamus  to  compel  the  payment  of  the 
judgment.     Nichtdson  v.  Commimonern,  27. 

2.  This  Court  is  bound  to  correct  errors  that  appear  on  the  face  of  the 

record  on  appeal  whether  they  wt^e  excepted  to  below  or  not 
Apj)omattox  Co.  v.  Buffahe.  37. 

8.  A  Court  has  no  right  to  enter  a  final  judgment  by  default  on  the 
charge  of  fraud  and  embezzlement  for  collecting  and  appropriat- 
ing money  received  on  collaterals,  where  the  defendant  mates  no 
appearance   or  defence,    but  only  a  judgment  by  default  and 
*     enquiry,  if  requested  by  the  plaintiff.     Steirnrt  v.  Bryan,  46. 
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4.  Where  a  complaint  in  an  action  set  up  two  causes  of  action,  one  for 

indebtedness  due  on  a  note  and  tiie  other  for  fraudulent  conversion 
of  money,  and  judgment  by  default  was  entered,  the  presumption 
is  that  the  jiidgment  was  rendered  on  the  note,  as  was  right,  and 
not  on  the  charge  of  fraud,  which  the  Court  had  no  right  to  do.  Ih. 

5.  In  such  case,  the  judgment  is  final  on  the  note  and  the  cause  is  not 

retained  on  the  docket  for  further  action.     lb. 

6.  When  the  complaint  in  an  action  set  up  two  causes  of  action,  one 

for  indebtedness  due  on  a  note  and  the  other  for  fraud  in  the  em- 
bezzlement of  the  proceeds  of  collaterals  deposiicd  as  security  for 
the  note.  and.  in  default  of  appearance  and  defense,  judgment 
was  rendered  on  the  note  but  not  on  the  charge  of  fraud,  the 
plaintiff  was  not  entitled  to  an  order  of  arrest  under  Sections  291 
and  447  of  The  Code,  as  amended  by  Ch.  541,  Acts  of  1891,  since 
there  is  no  action  pending  wherein  the  allegations  of  fraud  in  the 
complaint,  used  as  an  affidavit,  could  authorize  a  warrant  of 
arrest,     lb. 

7.  An  objection  to  the  jurisdiction  can  be  made  at  any  stage  of  a  pro- 

ceeding.    Carey  v.  AUegfj^fd,  54. 

8.  Consent  of  parties  cannot  give  jurisdiction  where  it  does  not  attach 

under  the  Constitution  and  laws.     lb. 

9.  A  Justice  of  the  Peace  has  no  jurisdiction  to  direct  the  application, 

by  H  Sheriff,  of  the  proceeds  of  an  execution  issued  by  another 
Justice  of  the  Peace  upon  the  ground  that  the  latter  was  null  and 
void.     lb. 

10.  Where,  in  an  action  for  the  alleged  conversion  of  money,  the  com- 
plaint did  not  state  that  the  funds  were  received  by  the  person 
charged  with  the  ci»nversion  as  trustee  or  agent,  evidence  lending 
to  show  that  they  were  so  received  cannot  be  considered  in  the 
at>sence  of  an  amendment,  under  Section  273  of  The  Code,  con- 
forming the  complaint  to  the  evidence.     Pttrker  v.  Harden,  57. 

11.  When  the  statute  of  limitations  is  pleaded  the  burden  devolves 
upon  the  plaintiff  to  show  that  the  cause  of  action  accrued  within 
the  time  limited.     lb. 

12.  In  the  consideration  of  an  appeal  from  a  judgment  of  non-suit  the 
evidence  must  be  taken  in  its  strongest  light  again -t  the  defendant 
and  everything  it  tends  to  prove  must  be  taken  as  proved. 
Bazemore  v.  Mountain,  59. 

18.  An  appeal  from  an  order  of  the  Court  below  setting  aside  the 
verdict  on  one  of  several  issues  and  awarding  a  new  trial  thereon 
is  premature  and  will  be  dismissed.  In  such  case,  an  exception 
should  have  been  noted  which  could  have  been  passed  upon  on  the 
appeal  from  the  final  judgment.     Benton  v.  Collins,  66. 
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14.  One  Judge  has  no  power  to  reverse  or  set  aside,  in  whole  or  in 
part,  a  final  order  or  judgment  rendered  by  another  Judge  except 
on  notice  and  a  showing  that  there  was  on  the  part  of  the  com- 
plainant mistake,  inadvertance,  surprise  or  excusable  neglect  by 
which  he  was  injured.     Johnson  v.  Mnrcom,  83. 

15.  A  motion  to  amend  a  complaint  after  answer  has  been  filed  will 
not  be  alio  wed  as  a  matter  of  course.    Goodwin  v.  Fertilizer  Co.,  91. 

16.  The  allowance  or  refusal  of  a  motion  to  amend  the  pleadings  is  a 
matter  within  the  discretion  of  the  trial  Judge  and  no  appeal  lies 
therefrom.     lb. 

17.  Although,  under  Rule  17,  the  appellee  may  move  to  dismiss  an 
appeal  for  appellant's  failure  to  docket  the  same  within  the  first 
two  days  of  the  call  of  the  docket  as  required  by  Rule  5,  yet  such 
motion  is  too  late  if  not  made  promptly  and  before  the  appellant 
actually  dockets  the  appeal  within  the  week  but  after  the  second 
day  of  the  call.     Smith  v.  Montague,  92. 

18.  The  Rule  requiring  the  record  on  appeal  to  be  printed  is  complied 
with  if  the  printing  has  been  done  when  the  case  is  called  for 
argument,     lb. 

19.  A  defect  in  the  form  of  an  order  cannot  be  assigned  as  error  on 
appeal  unless  excepted  to  on  the  trial  below.  Robinson  v.  Samp- 
son,  99. 

20.  Where,  in  an  action  to  recover  laud,  the  defendants  pleaded  as 
an  estoppel  a  judgment  rendered  in  a  proceeding  for  the  settle- 
ment of  the  estate  of  a  deceased  person  under  whom  all  parties 
cliiimed  and  the  record  shows  that  some  of  the  heirs  and  distribu- 
tees interested  in  such  proceeding  had  died  during  the  pendency 
thei  eof,  and  that  their  heirs  had  not  been  made  parties  to  the  case 
at  bar;  Held,  that  the  case  will  be  remanded  by  this  Court,  in 
order  that  all  interested  persons  may  be  made  parties  and  that  the 
rights  and  equities  of  all  may  be  disposed  of  in  one  final  judgment. 
Finlnyson  v,  Kirbf/,   106. 

21.  Where  the  party  upon  whom  the  burden  of  proof  rests  offers  no 
evidence  to  prove  the  is^ue  or  none  that  the  jury  ought  to  find  a 
verdict  upon,  the  trial  Judge  should  so  announce  and  direct  a 
negative  finding;  but  in  no  case,  however  strong  and  uncoutradic- 
tory  the  e\idence  is  in  support  of  this  issue,  should  the  Court 
withdraw  the  issue  from  the  iurv  and  direct  an  aflBrmative  find- 
ing.     JMnk  v.  Srhw/l  Oannnitfte,  107. 

22.  An  erroneous  judgment  is  one  entered  regularly  but  contrary  to 
law  and  can  not  be  set  aside  at  a  subsequent  term  of  the  Court, 
while  an  irregular  judgment  is  one  entered  contrary  to  the  course 
and  practice  of  the  Court  and  may  be  set  aside  on  motion  if  made 
after  notice,  within  apt  time.     Blinking  Co.  v.  Duke,  110. 
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23.  A  judgment  by  default  on  a  note  for  the  payment  of  money  only, 
against  one  who  fails  to  appearand  answer  the  complaint,  is  regu- 
lar in  all  respects     lb. 

24.  Where,  in  an  action  against  the  makers  of  a  joint  and  several  note, 
the  complaint  alleged  no  difference  in  the  liability  of  the  makers 
except  in  the  prayer  for  judgment,  and  a  judgment  by  default 
was  entered  against  two  of  the  defendants  who  failed  to  appear 
and  answer;  Held,  that  it  was  error,  at  a  subsequent  term  and  after 
due  notice,  to  amend  the  judgment,  on  motion  of  the  defendants, 
by  inserting  after  their  names  the  words  "as  sureties,"  it  not  being 
the  practice  of  the  Courts  to  see  that  evidence  of  suretyship  is  pro- 
duced and  such  fact  inserted  in  the  judgment  in  the  absence  of  the 
defendants  and  without  any  averment  or  request  on  their  part    lb. 

25.  In  the  trial  of  an  action  on  a  note  against  the  administrator  of  the 
deceased  maker,  the  cashier  of  a  plaintiff  bank,  the  payee  of  the 
note,  is  a  party  in  interest  and  dis(iualit1cd  under  Code  Section 
590,  from  testifying  as  to  conversations  with  intestate  of  defend- 
ant.    Btinking  Co.  v.   Wnlker^  115. 

26.  Where  an  exception  is  made,  for  tlie  first  time  in  this  Court,  that 
the  complaint  does  not  state  facts  snlficient  to  constitute  a  cause 
of  action,  and  the  defects  are  such  that  the}'  cannot  be  cured  by 
additional  averments,  the  action  will  be  dismissed;  but,  if  the  de- 
fects, though  too  serious  to  be  cured  by  a  failure  to  demur,  can 
possibly  be  cured  by  additional  averments,  this  Court  will  not  dis- 
miss the  action,  but  will  grant  a  new  trial,  in  order  that  the  plain- 
tiff may  ask  leave  to  amend.     Jyuld  v.  Lndd,  118. 

27.  Where,  in  the  Court  below,  a  dispute  arose  as  to  whether  there 
had  been  Fcrvice  of  a  case  on  appeal,  it  was  proper  for  the  Judge 
to  find  the  facts  and,  having  found  that  there  had  not  been  such 
service  within  the  statutory  time,  it  was  proper  for  him  to  order 
the  appellant's  "case  on  appeal"  to  be  stricken  from  the  files. 
Ihrka  v.   Wentbrfxtk,  131. 

28.  A  statement  of  case  on  appeal  signed  by  the  appellant's  counsel 
with  nothing  to  show  that  it  was  8erve<1  within  the  prescrit  ed 
time,  or  at  all.  upon  the  appellrc  or  his  counsel,  is  a  nullity      lb. 

29.  The  absence  of  a  case  on  appeal  does  not  entitle  the  appellee  to 
have  appeal  dismissed,  but,  if  no  error  appears  on  face  of  the  record 
proper,  the  judgment  below  will  be  affirmed.     Tb. 

80.  Pleadings  are  not  required  to  be  printed  as  a  part  of  the  record  on 
appeal  (except  when  case  comes  up  on  demurrer)  unless  material, 
and,  if  material,  this  Court  will  not  dismiss  the  appeal  for  failure 
to  print  but  will  simply  order  the  anditional  printing.  Barbee  v. 
ScroggitiMf  135. 
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31.  Under  Ch.  276,  Acts  of  1887,  aniendatory  of  eection  265  of  Ihe 
Code,  the  Judge,  to  whom  a  cause  is  sent  by  appeal  or  otherwise 
from  the  Clerk  of  a  Superior  Court,  has  full  jurisdiction  to  hear 
and  fully  determine  the  cause,  or  to  make  orders  therein  and  send 
it  back  to  the  Clerk  to  be  proceeded  with  by  him.  Faimn  y. 
Williams,  152. 

82.  Where,  in  an  action  to  recover  possession  of  land,  the  defendant 
failed  to  file  answer  or  the  bond  required  by  Section  237  of  The 
Code,  and  did  not  ask  leave  to  answer  without  giving  bond  until 
the  time  for  answering  had  expired,  it  was  proper,  under  Section 
390  of  The  Cmle,  to  give  judgment  against  the  defendant  for  pos- 
session of  the  land,  without  damages.     Jones  v.  Best,  154. 

33.  Where  an  appellant  fails  to  have  printed  as  a  part  of  the  record  on 
appeal  an  exhibit  which  was  made,  by  the  Judge  or  by  agreement 
of  counsel,  a  part  of  the  case  on  appeal,  the  appeal  will  be  dis- 
missed.    Fleming  v.  McPhail,  183. 

34.  An  appeal  from  the  judgment  of  a  Clerk  of  the  Superior  Court  re- 
fusing leave  to  issue  execution  on  a  judgment  may  be  heard  by 
the  resident  or  presiding  Judge  of  the  District  at  Chambers  in 

-   another  County.     yfcCnskill  y.  McKtnnon,  192. 

85.  The  Superior  Court  has  no  jurisdiction  of  an  original  motion  to 
set  aside  an  execution  and  order  of  sale  granted  by  a  Justice  of  the 
Peace,     llamer  v.  McCall,  197. 

36.  A  complaint  setting  up  separate  causes  of  action  against  several 
parties,  among  whom  there  is  no  community  of  interests,  is  de- 
murrable on  the  ground  of  misjoinder  of  causes  of  action  and  of 
parties^.     Cromartie  v.  Parker,  198. 

37.  Where  there  is  not  only  a  misjoind»r  of  distinct  causes  of  action 
but  also  a  misjoinder  of  parties  having  no  community  of  interests, 
the  action  cannot  be  divided  under  Section  272  of  The  Cod*  which 
permits  division  only  when  the  causes  alone  are  distinct.     lb. 

38.  When,  for  any  reason,  one  of  the  five  members  of  this  Court  doea 
not  sit  and  the  ('ourt  is  evenly  divided  on  the  hearing  of  an  appeal, 
the  judgment  below  will  be  allowed  to  stand  not  as  a  precedent 
but  as  the  decision  in  the  CHse.     Puryear  v.  Lynch,  255. 

39.  It  cannot  be  assumed  that  an  assignment  of  error  is  a  correct  state- 
ment of  the  facts  therein  recited  when  such  fucts  do  not  appear  in 
the  case  stated  by  the  trial  Judge.     Patterson  v.  Mills^  258. 

40.  An  omission  to  charge  on  a  particular  point  is  not  error  when  no 
special  instruction  was  asked  thereon.     lb 

41.  Where  a  judgment  by  default  final  was  rendered  against  a  defend- 
ant who  had  employed  an  attorney  but  had  neither  attended 
Court  nor  given  any  excuse  for  his  at)sence  and  had  given  his  at- 
torney no  information  upon  which  to  interpose  a  defence;  Ueld, 
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that  his  conduct  was  inexcusable  negligence  which  did  not  entitle 
him  to  have  the  judgment  set  jiside  under  Section  274  of  The  Code. 
Oowks  V.  CoirleSy  272. 

42.  The  refusal  of  a  motion  to  set  aside  a  judgment  on  the  ground  of 
surprise  or  excusable  neglect  is  a  matter  of  discretion  with  the 
Judge  below  and  cannot  be  reviewed  on  appeal  unless  it  should 
appear  that  such  discretion  was  abused.    lb. 

43.  Where,  in  an  action  to  recover  money  expended  by  plaintiff  mort- 
gagee for  the  benefit  of  defendant  raortgngor,  the  verified  com- 
phiint  alleged  a  certain  sum  to  be  due  from  defendant  to  plaintiff 
on  the  implied  promise  to  repay  and  no  answer  was  filed,  it  was 
proper  to  render  a  judgment  by  default  final.  (Montgomery,  J., 
dissents).    lb. 

44.  If,  in  such  case,  on  the  facts  stated  in  the  complaint,  the  law  did 
not  raise  an  implied  promise  to  repay,  the  judgment  would  be  er- 
roneous and  not  irregular  anrl  anofher  Judge  at  asubi^equent  term 
would  liave  no  right  to  correct  or  set  it  aside,     lb. 

45.  When  the  petition  for  a  certiorari  is  not  verified  as  required  by 
Rule  42.  and  no  transcript  of  the  record  proper  is  filed,  and  no  suf- 
ficient reason  is  given  for  the  failure  to  docket  the  record  and  case 
on  appeal,  the  motion  will  be  denied.     Critz  v.  Sparger^  283. 

46  The  failure  of  the  (-lerk  below  to  send  up  the  transcript  after  the 
case  on  appeal  had  been  filed  in  his  office  will  not  excuse  appel- 
lant's failure  to  have  the  transcript  or  case  on  appeal  filed,  where 
there  is  no  allegation  that  the  appellant  had  tendered  the  fees  for 
such  transcript  and  was  otherwise  free  from  lacfies.     lb. 

47.  Where  a  case  was  tried  below  after  the  commencement  of  the  Term 
of  this  Court  to  which  the  appeal  was  taken,  appellant  isnot  preju- 
diced by  a  refusal  of  his  motion  for  a  certioran  returnable  at  such 
Term;  but  may  docket  his  appeal  at  the  next  Term.     lb. 

48.  When  the  petition  for  a  certiorari  as  a  substitute  for  an  appeal  has 
not  been  verified  as  required  by  Rule  42,  and  no  transcript  of  the 
record  has  been  tiled  and  no  excuse  shown  for  the  failure  to  file  it, 
the  motion  will  be  denied      Rothchild  v.  McNichol,  284. 

49.  Though,  in  such  case,  the  moticmfor  a  certiorari  is  denied,  the  ap- 
pellant may  docket  the  appeal  at  the  Term  of  this  Court  to  which 
it  was  taken  before  a  motion  is  lodged  for  its  dismissal  or,  if  the 
case  was  tried  below  since  the  commen(;emenl  of  the  Term  to 
which  the  appeal  was  t^iken,  the  appellant  may  docket  the  appeal 
regularly  at  the  next  Term      lb. 

50.  Where,  in  an  action  brought  in  good  faith  to  quiet  plaintiff's  title 
to  land  and  to  determine  the  adverse  claims  of  the  defendants,  an 
interlocutory  order  was  issued  restraining  the  defendants  from 
selling  the  land  under  a  deed  of  trust,  and  material  issues  were 
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raised  by  the  pleadings  used  as  affidavits,  and  no  facts  were  found 
by  the  Judge  on  the  hearing  of  the  rule  to  show  cause,  &c.,  it  was 
error  not  to  continue  the  injunction  to  the  trial  of  the  actioo. 
Jonf%  V.  Buxton,  285. 

51.  Although  a  contract  for  the  purchase  of  land,  relied  upon  by  the 
defendant  in  his  answer  in  an  action  to  recover  land,  appears  by 
the  pleadings  (in^  which  the  plaintiff  set  up  the  Statute  of  Frauds) 
to  be  void,  nevertheless  it  whs  error,  upon  the  call  of  the  case  for 
trial  in  the  Court  below  to  render  judgment  upon  the  pleadings, 
the  defendant  in  such  case,  being  entitled  to  have  the  case  pro- 
ceed to  trial  and  to  have  the  plaintiff  to  make  out  and  recover 
upon  the  strength  of  his  own  title  and  not  upon  the  weakness  of 
the  defendant's.     Lowe  v.  Harris,  287. 

52.  Ordinarily,  a  motion  for  the  appointment  of  a  Receiver  must  be 
made  before  the  resident  Judge  of  a  district  or  one  assigned  to  the 
district  or  holding  the  Courts  thereof  by  exchange,  at  the  option 
of  the  mover;  but  it  may  be  made  before  any  other  Judge,  in 
which  case  the  order,  if  granted,  must  be  made  returnable  before 
one  of  such  Judges.      Worth  v.  Bnnk,  843. 

53.  Where  proper  proceedings  for  the  appointment  of  a  receiver  are 
begun  in  two  different  Courts  and  a  different  receiver  is  appointed 
in  each  case,  this  Court,  in  determining  the  priority  of  appoint- 
ment, as  between  the  receivers,  will  take  notice  of  fractions  of  a 
day.    lb. 

54.  The  Court  which  first  takes  cognizance  of  a  controversy  is  entitled 
to  retain  jurisdiction  until  the  end  of  the  litigation,  to  the  exclu- 
sion of  all  interference  by  other  Courts  of  concurrent  jurisdiction; 
and,  hence,  where  permanent  receivers  were  appointed  in  separate 
proceedings  by  different  Courts  having  equal  authority  to  appoint, 
the  test  of  prior  jurisdiction  is  not  the  first  issuing  of  the  sum- 
mons, nor  the  first  preparation  and  verification  of  the  papers,  nor 
which  receiver  first  took  possession,  but  which  Court  was  first 
"seized  of  jurisdiction."  by  making  an  ord«r  upon  legal  proceed- 
ings exhibited  before  it,  as  by  the  appointment  of  a  temporary  re- 
ceiver,    lb. 

55.  Where,  in  an  action,  there  is  a  plea  in  bar,  no  reference  should  be 
ordered  until  such  plea  is  determined;  hence.  Smith  v.  City  of 
Ooldsboro,  351. 

56.  Where  a  Justice  of  the  Peace  delayed  rendering  judgment  until 
after  the  trial  and  the  defendant  (the  party  cast)  hearing  of  the 
judgment  served  a  written  notice  of  appeal  on  the  plaintiff  and  the 
Justice,  on  demand  of  defendant  and  the  payment  of  his  fees, 
made  up  the  case  and  sent  the  same  to  the  Superior  Court  where 
it  was  docketed,  it  was  error  in  the  Judge  below  to  dismiss  the 
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appeal,  on  motion  of  the  plaintiff,  upon  the  ground  that  no  for- 
mal notice  of  the  appeal  was  served  upon  the  Justice  of  the  Peace 
and  that  no  notice  of  appeal  was  given  at  the  trial.  Osborne  v. 
Furniture  Co.,  364. 

57.  While  it  is  the  general  rule  that,  when  a  bad  ground  has  been  as- 
signed for  an  objection  to  testimony  offereti  below,  a  good  ground 
cannot  be  assigned  on  the  hearing  of  the  appeal,  yet  it  is  subject 
to  the  exception  that,  where  testimony  is  offered  to  prove  a  fact 
which  it  is  unlawful  to  prove  by  parol,  it  is  the  duty  of  the  Court 
to  exclude  it  without  objection.     Pre^nell  v.  OnrHson,  366. 

58.  Where  plaintiff  sued  for  the  price  of  "sawed  timber"  and  after- 
wards tiled  an  amended  complaint  alleging  that  one  M  sold  to  de- 
fendants a  'iot  of  logs*'  and  that  it  was  agreed  between  plaintiff 
and  M  and  the  defendants  that  plaintiff  should  be  paid  a  certain 
sum  from  the  sale  of  one-  half  thereof;  Heldy.  that  the  cause  of  an 
action  was  changed  by  such  amended  complaint  and  the  defend- 
ants had  arighttosetupin  their  answer  thereto  any  and  all  legal 
defences,  including  the  Statute  of  Limitations,  just  as  if  the  ac- 
tion had  been  commenced  at  the  date  of  the  amended  complaint. 
SiiviH  V.  Prici\  392. 

59.  Although  the  Clerk  of  the  Superior  Court  is  allowed  twenty  days 
from  the  filing  of  the  case  on  appeal  in  which  to  send  up  the  trans- 
cript, yet  he  may  do  so  at  once  without  taking  the  whole  twenty 
days  or  requiring  his  fees  to  be  paid  in  advance,  and  if  he  does  so 
the  case  is  regularly  constituted  in  this  Court  and  the  appellant 
cannot  complain.     CnUbeell  v.  WiUon,  423. 

60.  Where  an  action  involving  title  to  public  office  is  tried  after  the 
beginning  of  a  Term  of  the  Supreme  Court  and,  on  appeal  from 
the  judgment  rendered,  by  observing  the  Statutory  regulations, 
has  come  to  such  Term  of  the  Supreme  Court  after  the  call  of  the 
District  to  which  the  cause  belongs,  the  Court  can,  under  Rule 
13,  set  the  case  down  for  argument,  though  it  is  not  entitled  to  be 
heard  as  of  right,     lb. 

61.  This  Court  has  no  power  to  set  aside  or  to  pass  upon  the  regularity 
of  a  writ  of  #w;>6'r«/'fferw  issued  by  the  Supreme  Court  of  the  United 
States.     Caldirefl  v.   Wilson,  480. 

62.  In  an  action  in  the  nature  of  quo  warranto  to  try  the  title  of  an 
office  to  which  the  relator  had  been  appointed  and  had  qualified, 
the  judgment  of  this  Court  in  his  favor  immediately  upon  its  be- 
ing filed,  and  ejc  proprio  rigore,  placed  the  relator  in  possession  of 
the  office  with  the  right  to  exercise  its  duties  and  draw  the  salary 
attached  thereto  from  the  time  of  his  appointment,  and  no  process 
of  this  Court  was  necessary  for  that  purpose.     lb. 

68.  In  such  case,  the  judgment  of  this  Court,  having  taken  effect  im- 
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mediatH)'.  is  not  superseded  by  a  writ  of  error  from  the  United 
States  Supreme  Court,  whether  regular  or  irregular,     lb. 

64.  Though  an  execution  issued  from  this  Court  was  unnecessary  to 
give  effect  to  such  judgment  by  placing  the  relator  in  possession 
of  the  office,  it  will  not  be  recalled  on  motion  of  the  defendant.  Ih. 

65.  Inasmuch  as  the  granting  or  refusing  in  this  Court  a  new  trial  for 
newly  discovered  evidence  is  a  matter  of  disf^retiou  resting  upon 
the  peculiar  circumstances  of  each  case  and  not  a  matter  of  law, 
so  as  to  establish  a  precedent  for  future  guidance,  the  Court  will 
not  discuss  the  facts  but  simply  grant  or  refuse  the  motion. 
Ilerndoii  v.  Railnmd  Co.,  498. 

66.  Where  a  motion  in  this  Court  for  a  new  trial,  for  newly  discovered 
testimony,  is  con  ten)  plated,  notice  of  such  motion,  with  a  copy  of 
the  affidavit  relied  upon,  should  be  served  upon  the  opposite  party 
at  least  ten  days  before  the  beginning  of  the  call  of  the  District  to 
which  the  cause  bf'longs.     th. 

67.  Inasmuch  as  heretofore  there  has  been  no  precedent  requiring  ten 
days  notice  of  a  motion  for  a  new  trial  because  of  newly  discover- 
ed testimony,  and  the  appellee  having  had  time  to  file  counter  affi- 
davits, and  having  done  so,  the  motion  will  not  be  denied  for  fail- 
ure to  serve  such  notice.     lb. 

68.  y^  hen  a  new  trial  is  granted  on  motion  in  this  Court,  for  newly 
discrovered  evidence,  the  costs  in  this  Court  will  fall  on  the  party 
making  the  motion,  unless  in  exceptional  cases  and  for  special 
reasons.     Ih. 

69.  An  endorsement  by  counsel,  who  accepted  service  of  case  on  ap- 
peal adding  the  date  and  stating  that  he  did  not  waive  the  objec- 
tion that  the  case  was  served  too  late,  was  competent  and  proper- 
ly certified  by  the  Clerk  as  a  part  of  the  proceedings  in  the  case. 
Ijnrrvs  v.  Railroad  Co.,  504. 

70.  The  settlement  of  a  case  on  appeal  by  the  Judge  does  not  cure  the 
failgre  to  serve  the  case  within  the  time  fixed  by  law.     lb. 

71.  The  absence  of  a  legally  settled  case  on  appeal  does  not  entitle  the 
appellee  to  have  the  appeal  dismissed  but,  where  no  error  appears 
on  the  face  of  the  record  proper,  judgment  must  be  affirmed.     lb. 

72.  Exceptions  taken  on  a  trial  should  not  only  be  numbered  (Rule  27) 
and  noted  on  the  margin  of  the  record  (Rule  21)  but  such  number- 
ing and  marginal  references  should  be  printed  as  they  are  neces- 
sarily a  part  of  the  case  on  appeal.     Lucas  v.  Railway  Co.^  506. 

73.  An  error  as  to  the  venue  is  not  now,  as  formerly,  a  defect  affecting 
jurisdiction  but  only  ground  for  a  motion  to  remove  which  is 
waived  unless  the  motion  is  made  *'iu  writing"  and  * 'before  the 
time  of  answering  expires."     lb. 
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74.  The  fact  that  a  complaint  for  injuries  to  real  estate  fails  to  express- 
ly allege  in  what  Coiiuty  the  laud  lies  is  immaterial  where  the 
complaint  sets  up  as  a  cause  of  action  a  breach  of  an  agreement 
contained  in  a  former  judgment  between  the  same  parties  which  is 
appropriately  referred  to  in  tile  complaint  and  set  out  in  the  an- 
swer and  which  shows  the  proper  County.     lb. 

75.  Though  no  counter  claim  is  pleaded  the  Court  chh  order  a  reply 
to  be  tiled  to  any  defence  set  up  in  the  answer  or  may  allow  it  to 
be  tiled  as  a  matter  of  discretion.      JamiH  v.  litiUroad,  o^O. 

76.  An  exception  to  issues  submitted  or  for  failure  to  submit  issues 
tendered  can  not  be  sustained  where*  those  submitted  properly 
arose  upon  the  pleadings,     fh. 

77.  An  exception  to  the  refusal  of  a  prayer  to  instruct  that  there  is  no 
evidence  will  not  be  considered  in  this  Court  where  the  case  on 
appeal  does  not  set  out  the  eviderce  itself  or  contain  a  statement 
that  there  was  no  evidence,  the  presumption  being  that  the  trial 
Judge  charged  the  jury  correctly  upon  the  evidence  adduced  on 
the  trial      lb. 

78.  Appeals  in  criminal  ca^^es  are  regulated  by  the  same  rules  as  govern 
those  in  civil  cases  and  must  be  begun  and  perfected  according  to 
the  requirements  of  law  on  that  subject.     State  v.  iUimeron,  572. 

79.  The  statement  of  case  on  appeal  in  a  criminal  case  must  be  sub- 
mitted  to  the  State's  Solicitor  for  the  District  where  the  case  is 
tried  for  acceptance  or  objection.     lb. 

80.  Counsel  for  a  private  prosecutor,  who  aids  the  Solicitor  in  the  trial 
of  a  criminal  case,  has  no  authority  to  accept  a  statement  of  case 
on  appeal,     lb. 

81.  Where  the  State's  Solicitor  is  not  present  at  the  trial  of  a  criminal 
prosecution,  the  case  on  appeal  may  be  served  on  the  attorney  who 
represents  him  officially,  with  the  sanction  and  approval  of  the 
Court,  and,  in  such  case,  the  appointment  of  such  representative 
must  be  made  a  matter  of  record  and  appear  in  the  transcript  of 
the  record  on  appeal,     lb. 

82.  This  Court  renders  judgment  upon  an  inspection  of  the  whole 
record  and  must,  therefore,  be  satisfied  of  the  sufficiency  of  such 
record.     (Section  957  of  The   Code.)    State  v.  Daniel,  574. 

83.  The  attention  of  Clerks  of  the  Superior  Courtis  called  to  the  neces- 
sity of  obsc^rving  the  legal  requirements  in  respect  to  making  up 
transcripts  of  record  on  appeal  in  criminal  cases  so  as  to  show  the 
organization  of  the  Court,  that  it  was  held  at  the  time  and  place 
specified  by  law,  that  a  grand  jury  was  drawn,  sworn  and  charged 
and  presented  the  indictment  set  forth  in  the  transcript.     lb. 
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84.  A  • 'broadside,"  or  general,  exception  to  the  refusal  of  the  trial 
Judge  "to  give  the  instructions  as  asked,  and  for  instructions 
given,"  will  not  be  considered  in  this  Court.     State  v.  Weffnter,  586. 

85.  The  omission,  in  affidavit  to  appeal  in  forma  pauperis,  of  the  aver- 
ment that  it  is  made  in  good  faith,  is  a  fatal  defect  and  for  such 
defect  the  appeal  will  be  dismissed  as  a  matter  of  right  and  not  of 
discretion.     State  v.  Brainblt^  603. 

86.  Exceptions  to  the  sufficit-ncy  of  evidence  to  support  a  verdict  must 
be  taken  before  verdict.     State  v.  B\irr,  606. 

81.  A  judgment  can  be  arrested  in  criminal  cases  only  when  the  de- 
fect complained  of  appears  upon  the  record  proper.     lb. 

PRESUMPTION: 

1.  Evidence  that  land  sold  for  taxes  had  never  been  listed  or  assessed 

rebuts  the  presumption,  raised  by  section  72  of  the  Act  of  1889 
that  a  Sheriff's  deed  shows  a  proper  listing  and  assessment.  Pee- 
bles V.  TayUn\  88. 

2.  In  the  absence  of  proof  as  to  the  date  of  the  conversion  of  property, 

the  presumption  is  that  it  was  as  of  the  date  of  taking  the  prop- 
erty into  possession.     Parker  v.  Harden^  57. 

PRESUMPTION  OF  FUAUD,  51. 

PRINCIPAL  AND.  AGENT,    122. 

PRINCIPAL  AND  SURETY,    110,  244. 

PRIOR  OFFENCE,  Evidence  of,  623. 

PRIORITY  IN  APPOINTMENT  OF  RECEIVER,  343. 

PRISON  HOUSE,  Condition  of,  301. 

PRIVY  EXAMINATION  OF  MARRIED  WOMAN: 

1.  In  the  trial  of  an  issue  as  to  whether  a  married  woman  had  been 
privily  examined  separate  and  apart  fn)m  her  husband,  touching 
her  free  and  voluntary  consent  to  the  execution  of  a  mortgage 
signed  by  her,  her  own  testimony  that  she  did  not  declare  such 
consent  to  the  examining  officer  but  objected  to  signing  the  instru- 
ment and  signed  it  only  after  her  husband  told  her  to  do  so,  and 
testimony  of  the  examining  officer  that  he  did  not  explain  the  pa- 
per or  the  nature  and  purpose  of  the  privy  examination  or  .^u^- 
tion  her  as  to  her  free  consent,  and  other  testimony  showing  that 
the  husband  was  in  sight  and  hearing  of  his  wife  and  the  officer 
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duriug  the  pretended  examinatioD,  coustituted  evidence  proper  to 
be  submitted  to  the  jury  upon  the  issue.  McCuMll  v.  McKin- 
non,  214. 

2.  Where,  in  the  trial  of  an  issue  whether  a  married  woman  volunta- 

rily executed  a  mortgage  and  was  privily  examined  separate  and 
apart  from  her  husband  touching  hor  voluntary  execution  thereof, 
it  appeared  that  the  examining  oOicer,  purporting  to  have  taken 
her  acknowledgment,  represented  her  as  stating  that  she  signed 
the  same  freely  and  voluntarily  and  the  evidence  was  all  directed 
to  what  she  said  at  the  time  of  the  examination,  it  was  not  error 
to  instruct  the  jury  that  if  she,  upon  her  examination,  did  not 
state  to  the  officer  that  she  signed  the  mortgage  freely  and  vol- 
untarily, the  jury  should  answer  the  issue  in  the  negative.    Ih. 

3.  It  is  the  duty  of  an  officer,  when  taking  the  privy  examination  of 

a  married  woman  as  to  her  voluntary  execution  of  an  instrument, 
to  explain  the  same  to  her  and  to  see  that  the  provisions  of  the 
Statute  are  strictly  complied  with;  otherwise  such  examination  is 
invalid.     lb. 

PROCESS,  287. 

PROCESS,  Void: 

1.  A  town  or  city  constable  cannot  execute  process  outside  of  his  town 

or  city  unless  such  process  is  directed  to  him  in  the  name  of  the 
office  he  holds, — that  is,  as  constable  of  his  town  or  city.  Apjw- 
viatUrx  Co.,  V.  Buffalo,  37. 

2.  A  constable  is  not  liable  on  his  official  bond  for  the  release  of  a 

prisoner  arrested  by  him  on  void  process.     Tb. 

PROSECUTOR,  Character  of,  579. 

PROXIMATE  CAUSE: 

1.  On  the  trial  of  an  action  against  a  city  for  damages  for  the  death, 
in  its  prison,  of  a  person,  who  had  been  lawfully  arrested  and  im- 
prisoned for  intoxication  until  he  should  become  sober  enough  to 
stand  trial  or  get  bail,  it  was  not  error  to  instruct  the  jury  that,  if 
they  should  find  from  the  evidence  that  the  deceased  had  heart  or 
kidney  disease  or  other  malady  and  that  such  disease  alone,  or 
such  disease  and  excessive  drinking  of  intoxicants  combined,  prox- 
imately caused  the  death,  then  they  should  find  that  such  death 
was  not  occasioned  by  the  neglect  of  the  City  to  provide  a  suitable 
prison  for  the  health  and  comfort  of  prisoners,  (hley  v.  States- 
mile,  301. 

121—101 
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2.  In  the  trial  of  an  action  for  damages  for  an  injury  resulting  from 
the  alleged  negligence  of  defendant,  it  was  not  error  to  instruct 
the  jury  as  to  the  proximate  cause  of  the  injury  that  **the  first 
requisite  of  a  proximate  cause  is  the  doing  or  omitting  to  do  an 
act  which  a  man  of  ordinary  prudence  could  foresee  might  natu- 
rally or  probably  produce  the  injury  complained  of,  and  the  sec- 
ond requisite  is  that  such  act  or  omission  did  actually  cause  the 
injury.'*    Ih. 

PUBLIC  ROADS,  Failure  to  Work  On: 

1.  The  judgment  of  a  Board  of  Commissioners  ordering  the  laying  out 

of  a  public  road  is  final  until  reversed,  is  binding  upon  all  citizens 
of  a  county  and  cannot  be  collaterally  attacked.  State  v.  Joyce^ 
610. 

2.  Where  a  Board  of  Commissioners  ordered  the  construction  of  a  pub- 

lic road,  laid  it  out,  appointed  an  overseer  and  assigned  him  hands 
to  constru(;t  the  road;  Held^  that  such  order  constituted  in  the 
eye  of  the  law  a  public  road  and  the  hands  assigned  were  bound 
as  for  duty  on  any  other  road  and  were  liable  t-o  indictment  under 
The  Codf,  Section  2020,  if  they  refused  to  comply  with  the  or- 
der,   lb. 

PURCFIASEIIS  OF  STATE,  COUNTY  OR  MUNICIPAL  BOND: 

It  is  incumbent  upon  the  purchasers  of  State;  County  and  Municipal 
bonds  to  ascertain  whether  the  authority  to  issue  them  has  been 
granted  according  to  the  requirements  of  the  Constitution.  Cam- 
viumoners  v.  Snuggn,  394. 

PUNISHMENT  CRUEL  AND  UNUSUAL,  What  Is  Not: 

A  sentence  to  two  years  imprisonment  and  working  on  the  roads  is  not 
"cruel  and  unusual"  punishment  for  an  unjustifiable  and  outra- 
geous assault  combined  with  robbery.     State  v.  AppU,  584. 

PURCHASER  WITHOUT  NOTICE,  76. 

PURCHASING  MILL  LOGS  WITHOUT  MEASUREMENT.  538,  541. 

QUALIFICATION  OF  EXECUTOR,  Effect  of,  328. 

QUALIFK'ATIONS  FOR  OFFICE: 

A  Statute  creating  a  Railroad  Commission  which  prescribes  that 


Commissioners  shall  not  be  or  become  interested  in  any  railroad, 
&c.,  is  not  unconstitutional  because  the  qualifications  required  are 
in  addition  to  those  prescribed  by  the  Constitution.  CaldteeU  v. 
Wilson,  425. 
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QUO  WA.RRANTO,  425. 

i  1.  The  complaint  in  an  action  in  the  nature  of  97/0  warranto  against 
several  members  of  a  Board  of  County  Commissioners,  alleging 
that  the  defendants  held  their  offices  by  different  tenures,  from 
different  sources  and  had  forfeited  them  by  different  acts,  is  de- 
murrable on  the  ground  of  a  misjoinder  of  distinct  causes  of  action, 
the  action  being  directed  not  at  the  power  or  authority  of  the 
Board  to  act  as  such  but  at  the  separate  right  of  each  individual 
defendant  to  remain  a  member  of  the  Board.  Cramartie  v  Parker, 
198. 

1t.  Where,  before  the  trial  of  the  action,  a  relator  obtained  the  consent 
of  the  Attorney  General  to  prosecute  the  same  in  his  name,  and 
properly  indemnified  the  State  against  the  cost  and  expense  of  the 
action,  it  is  immaterial  that  such  consent  was  not  applied  for  and 
obtained  before  the  issuance  of  the  summons.  ShenrionJiouse  v. 
Withers,  376. 

5.  It  is  not  necessary  that  one  who  claims  an  office  shall  make  a  de- 
mand upon  the  occupant  for  its  surrender  before  bringing  his 
action  to  recover  it,  especially  when  the  incumbent  claims  the 
right  to  the  office  and  its  emoluments      Ih. 

4.  In  an  action  in  the  nature  of  quo  mirranto  to  try  the  tille  of  an  office 

to  which  the  relator  had  been  appointed  and  had  qualified,  the 
judgment  of  this  Court  in  his  favor  immediately  upon  its  being 
filed,  and  rx  propria  vigore,  placed  the  relator  in  possession  of  the 
office  with  the  right  to  exercise  its  duties  and  draw  the  salary  at- 
tached thereto  from  the  time  of  his  appointment,  and  no  process  of 
this  Court  was  necessary  for  that  purpose,     ('(ddwell  v.  Wilson,  480. 

5.  In  such  case,  the  judgment  of  this  Court,  having  taken  effect  imme- 

diately, is  not  superseded  by  a  writ  of  error  from  the  United  States 
Supreme  Court  whether  regular  or  irregular.     lb. 

6.  Though  an  execution  issued  from  this  Court  was  unnecessary  to 

give  effect  to  such  judgment  by  placing  the  relator  in  possession 
of  the  office,  it  will  not  be  recalled  on  motion  of  the  defendant.  lb. 

RAILROADS,  (See.  also,  "Common  Carriers,"  "Corporations"  and 
"Railroad  Corporations. ") 

1.  The  conductor  of  a  side  tracked  train  whose  duty  it  is  to  close  the 

switch  and  give  the  "all  right"  signal  for  the  clear  passage  of 
another  train  on  the  main  line,  is  the  fellow  servant  and  not  the 
vice  principal  of  the  locomotive  engineer  of  the  latter  train  both 
being  employees  of  the  same  Company.  Pleasants  v.  Railroad 
Company,  492. 

2.  The  fact  that  a  switch  was  negligently  left  open  whereby  an  acci- 

dent was  caused  to  a  passing  train  is  not  evidence  of  a  defect  in 
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the  roadbed  for  failure  to  keep  which  in  safe  condition  a  person 
thereby  injured  can  recover  damages  from  the  Company.     lb.       ^ 

8.  Where,  in  the  trial  of  an  action  for  damages  for  an  injury  resulting 
from  the  negligence  of  a  Railroad  Company,  it  appeared  that  a  con- 
ductor of  a  freight  train  had  been  employed  as  such  only  three  or 
four  weeks  and  tliat  he  negligently  left  open  a  switch  to  a  side 
track  on  which  a  section  of  his  train  was  standing  and  gave  the 
*'all  right*'  signal  to  a  passing  train  on  the  main  track,  in  conse- 
quence of  which  a  collision  occurred;  Heltl,  that  such  a  presump- 
tion of  negligence  in  the  employment  of  an  incompetent  servant 
was  raised  against  the  Company  by  such  facts  as  to  w^arrant  the 
submission  of  an  issue  as  to  such  negligence.     lb. 

4.  Where  the  rules  of  a  Railroad  Company  required  the  employees  of 

a  side-tracked  train  to  close  the  switch  after  getting  upon  the  side 
track  and,  upon  the  approach  of  a  train  on  the  main  track,  to  giv^e 
the  '*go  ahead"  or  'all  right"  signal,  and  also  forbade  a  train  pass- 
ing on  the  main  tnu'k  to  go  ahead  until  the  requisite  signal  was 
given;  lleldy  in  the  trial  of  an  action  for  damages  for  an  injury  re- 
sulting from  the  negligence  of  defendant's  servant  in  giving  the 
"go  ahead"  signal  when  the  switch  was  open,  that  it  was  error  to 
charge  that,  "it  being  admitted  that  the  switch  was  capable  of 
bearing  a  signal  light  which  would  have  showed  red  where  the 
track  was  unsafe,  it  was  the  duty  of  the  Company  to  use  such  sig- 
nal light  upon  the  switch."    Jb. 

5.  It  is  not  error  to  charge  that  plaintiff  cannot  recover  unless  a  loco- 

motive engineer  blew  a  whistle  negligently,  wantonly  or  malic- 
iously, for  the  purpose  of  frightening  plaintiff's  horses,  inasmuch 
as  the  word  "negligently"  is  used  in  such  a  connection  as  to  clear- 
ly import  such  a  degree  of  negligence  as  would  be  nearly  akin  to 
wantonness  or  malice.     Everett  v.  Rerttcers,  t519. 

RAILROAD  COMMISSIONERS  : 

1.  The  office  of  Railroad  Commissioner,   established  by  Chapter  320, 

Acts  of  1891,  exists  solely  under  the  Constitution  and  laws  of  this 
State  and  was  created  to  administer  the  Railroad  Commission  Act 
and,  having  no  recognition  in  the  laws  of  the  United  States  and 
being  concerned  solely  in  domestic  affairs  and  trade,  dr)es  not  in- 
terfere with  inter-state  cimimerce.     CtUdwdl  v.   WiUton.  425. 

2.  Where  a  Railroad  (commissioner,   holding  office  under  a  Statute 

which  makes  it  the  duty  of  the  Governor  of  the  State  to  suspend 
him  until  the  next  meeting  of  the  General  Assembly  in  case  he 
becomes  subject  to  the  disqualitications  prescribed  in  the  Statute, 
is  cited  by  the  Governor  in  writing  to  appear  and  answer  certain 
charges  recited  in  the  notice  as  to  his  disqualification  and,  in  re- 
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sponse  thereto,  appears  or  files  an  answer,  such  notice  is,  in  effect, 
a  citation  and  such  appearance  in  person  or  by  answer  filed  gives 
complete  jurisdiction  to  the  Governor  and  the  consequent  action 
of  the  Governor  in  suspending  such  Commissioner  from  office, 
followed  by  a  notification  of  the  suspension  and  an  appointment 
of  his  successor,  is  "due  process  of  law."     lb. 

3.  It  is  competent  for  the  Legislature,  in  creating  an  office,  other  than 

purely  judicial,  to  reserve  to  itsoJf  the  right  to  remove,  or  to  the 
Governor  the  right  to  suspend,  the  incumbent  of  the  office.     lb. 

4.  The  provision  of  the  Railroad  Commission  Act,  (Chapter  320,  Acts 

of  1891)  erapow^ering  the  Governor,  in  certain  contingencies,  to 
suspend  a  Commissioner  whose  office  is  created  by  the  Act,  does 
not  interfere  with  any  vested  right,  but  ■•prescribes"  a  rule  of 
property  in  the  office  and  modifies  the  extent  of  interest  and  tenure 
therein  "prospectively,"  and  one  taking  the  offace^iir!^^***Usaubj ect 
to  and  is  bound  by  all  the  provisions  of  the  Act.     lb. 

5.  The  Railroad  Commission  established  by  Chapter  820  Acts  of  1891, 

is  purely  of  legislative  origin  and  is  an  adminutrative  and  not  a 
judicial  Court,  and  though,  by  subsequent  Statute,  the  Commis- 
sion w^as  made  a  Court  of  Record,  the  object  and  effect  of  such 
amending  Statute  was  simply  to  give  authenticity  to  its  records  and 
proceedings  and  added  nothing  to  its  duties  and  powers.     lb. 

6.  A  Statute  creating  a  Railroad  Commission,  which  prescribes  that 

the  Commissioners  shall  not  be  or  become  interested  in  any  wise  in 
an}'  railroad.  <&c.,  is  not  unconstitutional  because  the  qualifications 
required  are  in  addition  to  those  prescribed  by  the  Constitution, 
such  provisions  being  intended  not  to  restrict  the  rights  of  the 
individual  but  to  secure  the  faithful  and  efficient  performance  of 
public  duties.     lb. 

RAILROAD  CORPORATION: 

1.  The  sale  of  the   Western  North  Carolina  Railroad  under  a  second 

mortgage  and  a  conveyance  thereunder  subject  to  the  first  mortgage 
upon  its  franchise  and  corporate  property  did  not  extinguish  the 
corporate  existence  of  the  Company  nor  release  it  from  liability  to 
the  public  for  the  manner  in  which  it  is  operated  James  v.  Bail- 
road  Co.,  523. 

2.  The  sale  and  conveyance  of  the  property  and  franchise  of  the  West- 

ern North  Carolina  Railroad  Company  ma'^e  by  a  special  Master  to 
the  Southern  Railway  Co  ,  a  foreign  corporation  under  h  decree  of 
foreclosure  of  a  second  mortgage,  subject  to  an  existing  first  mort- 
gage, did  not  ij)»o  facto,  under  Sections  697  and  698  of  The  Code 
make  the  purchaser  a  domestic  corporation,  nor  did  such  sale  and 
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purchase  make  the  Western  North  Carolina  Railroad  an  integral 
part  of  the  Southern  Railway  corporation.     lb. 

8.  In  order  that  the  sale  of  the  franchise  and  property  of  a  corporation 
under  mortgage  shall  have  the  effect  of  a  dissolution  of  such  cor- 
poration as  provided  in  Section  697  of  The  Code,  another  corpora- 
tion must  be  provided,  as  contemplated  in  Section  1936of  The  Code, 
to  take  its  place,  and  assume  and  discharge  the  obligations  to  the 
public  growing  out  of  the  grant  of  the  franchise,  and  until  that  is 
done  the  old  corporation  continues  to  exist  and  when  it  is  done 
the  new  corporation  will  be  a  domestic  corporation.     lb. 

4.  It  was  neither  the  purpose  nor  effect  of  Sections  697  and  698  of 
The  Code  to  create  a  foreign  corporation  in  this  State.     lb. 

RAPE,  Assault  wU*^  Intent: 

On  the  trial  of  an  indictment  for  assault  with  intent  to  commit  rape  it 
was  not  error  to  charge  that  *  if  the  jury  are  satisfied  beyond  %■ 
reasonable  doubt  that  the  defendant  hiid  hands  upon  the  prosecu- 
trix violently  and  against  her  will,  for  the  purpose  of  having  sex- 
ual intercourse  with  her.  and  that,  at  the  time  he  so  laid  hands 
upon  her,  he  intended  to  accomplish  his  purpose  at  all  hazards  in 
defiance  of  and  notwithstanding  any  resistance  she  might  make, 
then  the  defendant  was  guilty  of  an  assault  with  intent  to  commit 
rape  although  he  may  have  subsequently  abandoned  his  purpose." 
State  v.  WilliamH,  628. 

RE- ALLOTMENT  OF  HOMESTEAD: 

Where,  upon  exception  to  a  homestead  allotment,  the  value  of  the 
property  in  question  was  fixed  by  a  jury,  and  an  order  was  made 
by  the  judge  for  a  re-allotment  in  accordance  with  the  jury's  val- 
uation; iMcf,  that  upon  plaintiff's  exception  to  the  Commissioners' 
report  of  the  second  allotment  which  was  not  in  accordance  with 
the  jury's  valuation,  it  was  proper  to  sustain  the  exception  and  to 
order  a  new  allotment,  and  in  such  case  evidence  as  to  the  consid- 
erations which  influenced  the  jury  in  making  its  valuation  was  not 
admissible.     Shoafv.  Front,  256. 

REASONABLE  TIME: 

The  "reasonable  time"  for  beginning  an  action  on  a  cause,  the  statu- 
tory limitation  of  which  has  been  shortened  by  the  Legislature,  is 
held  to  be  "the  balance  of  the  time  unexpired  according  to  the  law 
as  it  stood  when  the  amending  act  is  passed,  provided  it  shall 
never  exceed  the  time  allowed  by  the  new  statute."  Culbreth  ▼. 
Downing,  206. 
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RECEIVER,  Appointment  of: 

1.  Ordinarily,  a  motion  for  the  appointment  of  a  Receiver  must  be 

made  before  the  resident  Judge  of  a  district  or  one  assigned  to  the 
district  or  holding  the  Courts  thereof  by  exchange,  at  the  option 
of  the  mover;  but  it  may  be  made  before  any  other  Judge,  in  which 
case  the  orderr  if  granted,  must  be  made  returnable  before  one  of 
such  Judges.      Worth  v.  Bank,  843. 

2.  The  Acts  of  1891  (Chapter  155,)  and  of  1893  (Chapter  478,)  do  not 

give  to  the  State  Treasurer  the  exclusive  right  to  institute  pro- 
ceedings for  a  receiver  so  as  to  take  away  the  right  of  any  cred- 
itor, by  a  general  creditors'  bill,  to  begin  an  action  for  that  pur- 
pose in  the  Superior  Court  of  the  County  where  the  bank  is  sit- 
uated,    lb. 

3.  Where  proper  proceedings  for  the  appointment  of  a  receiver  are 

begun  in  two  different  Courts  and  a  different  receiver  is  appointed 
in  each  case,  this  Court,  in  determining  the  priority  of  appoint- 
ment, as  between  the  receivers,  will  take  notice  of  fractions  of  a 
day.     lb. 

4.  The  Court  which  first  takes  cognizance  of  a  controversy  is  entitled 

to  retain  jurisdiction  until  the  end  of  the  litigation,  to  the  exclu- 
sion of  all  interference  by  other  Courts  of  concurrent  jurisdiction; 
and,  hence,  where  permanent  receivers  were  appointed  in  separate 
proceedings  by  different  Courts  having  equal  authority  to  appoint, 
the  test  of  prior  jurisdiction  is  not  the  first  issuing  of  the  summons, 
nor  tlie  first  preparation  and  verification  of  the  papers,  nor  which 
receiver  first  took  possession,  but  which  Court  was  first  '*seized  of 
jurisdiction"  by  making  an  order  upon  legal  proceedings  exhib- 
ited before  it,  as  by  the  appointment  of  a  temporary  receiver.     lb. 

RECITALS  IN  DEED  OF  CORPORATION: 

A  recital  in  a  deed  of  corporation,  properly  executed,  that  it  was  exe- 
cuted in  pursuance  of  an  order  of  the  board  of  directors,  dispenses 
with  the  necessity  of  proving  such  action  of  the  board  otherwise 
than  by  the  deed  itself.     Caldtcdl  v.  Manufacturing  Co.,   339. 

RECORD.  Amendment  of,  637. 

RECORD  ON  APPEAL: 

The  Rule  requiring  the  record  on  appeal  to  be  printed  is  complied  with 
if  the  printing  has-  been  done  when  the  case  is  called  for  argument. 
Smith  V.  Montague,  92. 
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RECORDS,  Destroyed: 

Where  the  book  of  records  of  a  board  of  township  trustees  is  shown  to 
have  been  destroyed  by  fire,  the  making  of  an  order  discontinuing   . 
a  certain  road  can  be  proved  by  one  of  the  trustees.     State  v. 
DurJuiTTiy  546. 

RECORD.  Printing  of  on  Appeal.  183,  506. 

REFERENCE: 

Where,  in  an  action,  there  is  a  plea  in  bar,  no  reference  should  be 
ordered  until  such  plea  is  determined.  Smith  v.  City  of  Golds- 
boro,  350. 

REGISTRATION: 

Registration  of  a  mortgage  is  notice  of  mortgagor's  default  and  mort- 
gagee's right  of  entry.     Ford  v.  Green,  70. 

REINSTATEMENT  OF  DISMISSED   APPEAL:  (See    **Practice"    and 
'•Appeal." 

RELATIONS,  Near.  Transactions  between; 

While  transactions  between  near  relatives,  no  one  else  being  present, 
are  suspicious  and  the  testimony  of  one  of  the  parties  thereto 
should  be  carefully  scrutinized,  yet,  if  the  testimony  be  of  such  a 
nature  as  to  convince  the  jury  of  its  truth,  it  isentitled  to  as  much 
weight  as  that  of  any  other  witness.     MarHa  v.  Buff  aloe,  34. 

REMOVAL  OF  TRIAL  TO  ANOTHER  COUNTY  FROM  COUNTY 
OF  RIGHT  VENUE: 

Sections  196  and  197  of  The  Code  forbid  a  removal  of  a  cause  from  the 
County  of  the  right  venu^  to  another  unless  the  trial  Judge  shall 
be  satisfied"  that  justice  demands  it;  and  the  granting  or  refusal 
of  such  motion,  however  strong  the  affidavits  in  support  of  or 
against  the  motion  may  be,  and  whether  there  be  counter  affidavits 
or  not,  is  not  reviewable.     State  v.  Hmarr,  669. 

REPEAL  OF  STATUTE.  157, 

REQUEST  NOT  TO  SUE.  Effect  of.  244. 

RES  INTER  ALIOS  A(  TA,  366. 
REVISION  OF  JURY  LIST,  669. 
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REVOCATION  OF  GUARANTY: 

A  surety  for  the  faithful  performance  of  duty  by  an  agent,  in  an  obli- 
gation of  the  form  called  a  "continuing  guaranty"  has  the  right 
to  withdraw  from  such  obligation  by  giving  notice  to  the  princi- 
pal, and  is  not  liable  for  any  defaults  of  the  agent  in  matters 
entrusted  to  him  after  the  service  of  such  notice.  Manufacturing 
Co.  V.  Draughan,  H8. 

RIGHT  OF  MORTGAGEE  TO  ENTER  AFTER  DEFAULT,  70. 

RULE  IN  SHELLEY'>*  CASE,  326. 

SALARY,  Right  of  Holding  over  Officer  to,  1. 

SALE  OF  DECEDENT'S  REAL  ESTATE,  209. 

SALE  AND   DELIVERY   OF  LIQUOR   IN  PROHIBITED   TERRI- 
TORY, 6: 

Where  G.,  a  resident  of  this  State,  living  and  doing  business  in  a  terri- 
tory within  which  the  sale  of  intoxicating  liquors  was  prohibited, 
received  at  his  home  an  order  from  a  party  living  in  another  State 
for  a  oirtain  quantity  of  whiskey  at  an  agreed  price  and  in  pur- 
suance of  such  order  delivered  the  whiskey  at  a  railroad  station 
(also  within  the  prohibited  territory)  for  shipment  to  the  purchaser 
at  his  home  in  another  State;  Held,  that  the  transaction  was  a  sale 
of  liquor  within  the  prohibited  territory,  and  the  question  of  inter- 
-  state  commerce  does  not  affect  the  guilt  or  innocence  of  G.  i^tate 
V.  Orotes,  632. 

SALE  OF  IMPOUNDED  CATTLE: 

1.  Where  a  town  ordinance  made  it  the  duty  of  the  town  constable  to 

impound  all  cattle  running  at  large  within  the  town  limits  and 
authorized  the  sale  of  such  cattle  for  the  cost  of  taking,  impound- 
ing and  keeping  the  same,  and  the  general  law  prohibited  the 
Authorities  from  charging  any  poundage  or  penalty  in  cases  where 
the  impounded  cattle  belonged  to  non-residents;  Hdd,  that  a  sale 
of  an  impounded  cow,  belonging  to  a  non  resident,  for  the  cost  of 
feeding  her  while  impounded,  was  authorized  and  conferred  a  good 
title  on  the  purchaser,  since  the  cost  of  feeding  is  not  embraced  in 
the  word  * -poundage  or  penalty."     Aydlette  v.  Elizabeth  City^  4. 

2,  Where  the  purchaser,  in  such  case,  surrendered  the  cow  to  the  true 

owner,  he  cannot  recover  fnan  the  town  authorities  the  amount 
which  he  bid  and  paid  for  the  cow  at  the  sal«.     Ih. 

121—102 
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SALE  OF  LAND  OF  DECEDENT,  Invalid  proceeding  for: 

Where  an  administratx)r,  in  making  a  report  of  the  sale  of  personalty, 
stated  that  the  proceeds  were  insufllcient  to  pay  the  debts;  that 
intestate  died  seized  of  certain  land  in  which  the  widow  claimed  a 
dower,  and  that  she  and  the  heirs  desired  to  have  the  land  outside 
of  the  dower  sold  to  pay  debts,  but  no  summons  was  issued  or 
served  on  the  heirs  making  them  parties  and  no  order  of  sale  was 
made;  Held,  that  while  the  allegations  contained  in  such  report 
might  have  sufficed  as  an  informal  complaint,  if  proper  parties 
had  been  made  and  an  order  of  sale  followed,  yet,  in  the  absence 
of  such  parties  and  order,  the  allegations  were  not  sufficient  to 
sustain  a  sale  of  the  land  by  the  administrator.  McNeill  ▼. 
Fuller,  209. 

SALE  OF  LAND  FOR  TAXES: 

1.  The  only  authority  given  to  a  Sheriff  or  Tax  Collector  to  enforce 

the  lien  on  land  for  taxes  is  the  tax-list  with  the  order  of  the 
Clerk  to  the  Sheriff  to  collect,  endorsed  thereon.  The  tax-collector 
can  sell  or  distrain  for  taxes  due  only  in  cases  where  the  property 
actually  appears  on  the  tax-lists  and  has  been  duly  assessed, 
Peebles  v.   Taylor,  88. 

2.  Where  real  estate  was  not  listed  for  taxation,  an  order  given  the 

tax  collector  by  the  County  Commissioners  to  list  it  and  collect 
the  same  amounts  as  in  former  years  invested  him  with  no  au- 
thorit}'  under  the  act  to  proceed  to  a  sale,  nor  was  he  emppwered 
to  collect  by  sale  or  compulsion  by  an  order  of  the  Board  of  Com- 
missioners allowing  a  party  without  title  to  list  the  land.     lb, 

8.  Evidence  that  land  sold  for  taxes  had  never  been  listed  or  assessed 
rebuts  the  presumption  raised  by  Section  72  of  the  Act  of  1889 
that  a  Sheriff's  deed  shows  a  proper  listing  and  assessment.     lb. 

SALE  UNDER  MORTGAGE,  Void  When: 

A  mortgagor  being  regarded  as  in  the  power  of  the  mortgagee,  the 
Courts  require  that  the  sale  of  personalty  under  a  mortgage,  like 
sales  under  execution,  shall  be  made  with  such  reasonable  care  as 
to  produce  the  best  results;  hence,  a  pale  by  a  mortgagee  of  a  stock 
of  merchandise,  not  in  plain  view  but  more  than  a  hundred  yards 
from  the  place  of  sale,  and  in  a  lump,  was  invalid.  Barbee  v. 
Scroggins,  185. 

SALE  OF  RAILROAD  UNDER  SECOND  MORTGAGE,  528. 
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SALE  UNDER  TRUST  DEED: 

1.  A  cestui  que  trust  may  buy  at  the  trust  sale  for  his  benefit.    Monroe 

V.  Fvchtler,  101. 

2.  A  sale  of  land  made  by  a  trustee  fairly  and  according  to  the  pro- 

visions of  the  deed  will  not  be  set  aside  for  mere  inadequacy  of 
price,  unless  such  inadequacy  is  so  great  as  to  cause  all  acquainted 
with  the,  value  of  the  land  to  say  at  once  "the  purchaser  got  the 
land  for  nothing."    lb 

8.  Where  a  purchaser  of  land  at  a  sale  under  a  deed  of  trust  procured 
the  auctioneer  to  bid  it  off  for  him  without  the  knowledge  of  the 
trustee,  the  sale  is  not  void  but  voidable  only  and  can  be  set  aside 
bnly  when  the  party  seeking  the  rescission  is  able  to  place  the 
purchas<'r  in  statu  quo  and  offers  to  do  so.  Russell  v.  Roberts.  328. 

4.  Where  land  was  sold  under  the  powers  contained  in  a  deed  of  trust 
and  brought  a  fair  price  and  the  money  was  applied  to  the  pay- 
ment of  the  debt  secured  by  the  trust  deed,  the  heirs  of  the  trustor 
have  no  equity  to  have  the  sale  set  aside  for  a  mere  irregularity 
after  the  lapse  of  many  years  when  it  would  be  impossible  to  place 
the  parties  in  statu  qno.     lb. 

SANITY  OF  TESTATOR,  336. 

SCIRE  FACIAS  : 

It  is  not  necessary  to  issue  a  scire  facias  returnable  to  the  next  Term 
of  a  Court  after  the  judgment  nisi  is  taken  on  an  appearance  bond. 
State  V.  Jenkins,  637. 

SEDUCTION,  Trial  for: 

It  is  competent  for  the  State,  in  the  trial  of  an  indictment  for  seduc- 
tion, to  show  that  there  was  sexual  intercourse  between  the  parties 
subsequent  to  the  first  alleged  act.     State  v.  Roberts^m,  551. 

SELF-DEFENSE : 

1.  Where,  in  the  trial  of  an  indictment  for  murder,  there  is  an  entire 

absence,  even  of  a  scintilla,  of  evidence  of  self-defence,  it  is  not 
error  to  instruct  the  jury  that  there  was  no  evidence  tending  to 
show  that  the  killing  was  done  in  self  defence.  State  v.  Byrd,  684. 

2.  Where,  in  the  trial  of  an  indictment  for  murder,  the  wilful  killing 

has  been  admitted  or  proved  beyond  a  reasonable  doubt,  the  burden 
rests  upon  the  prisoner  of  showing  such  facts  as  he  relies  upon  in 
mitigation  or  excuse,  and  for  such  purpose  he  has  the  equal  bene- 
fit of  all  the  evidence  in  the  case  whether  introduced  by  himself 
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or  by  the  State;  but,  though  such  mitigatiug  facts  be  sbown  as 
will  reduce  the  crime  to  maoslaughter,  the  burden  is  still  apon 
him  to  show  such  further  facts  as  will  excuse  the  homicide  before 
he  can  be  entitled  to  an  acquittal.     lb. 

3.  In  the  trial  of  one  charged  with  murder,  facts  offered  by  the  accused 

in  mitigation  or  excuse  need  not  be  proved  beyond  a  reasonable 
doubt  but  only  to  the  satisfaction  of  the  jury.     lb. 

4.  Where,  in  the  trial  of  one  charged  with  murder,  the  wilful  tilling 

is  admitted  or  proved  and  there  is  no  evidence  of  self-defence, 
testimony  as  to  the  violent  and  dangerous  character  of  the  deceased 
and  of  bis  threats  against  the  accused  is  not  admissible     lb. 

5.  On  the  trial  of  one  charged  with  murder,  evidence  of  threats  by  the 

deceased  against  the  accused  and  of  the  violent  character  of  the 
deceased  is  not  admissible  to  show  self-defence  unless  such  char- 
acter was  known  and  such  threats  communicated  to  the  accused, 
except  in  cases  where  the  evidence  of  the  killing  is  entirely  cir- 
cumstantial,    lb. 

SENTENCE  OF  CONVICTED  CRIMINAL: 

It  is  not  improper  for  the  trial  Judge,  in  sentencing  a  person  convicted 
of  an  offence,  to  recite  in  the  judgment,  as  a  reason  for  the 
severity  of  the  sentence,  the  many  offences  of  which  the  defendant 
has  been  previously  convicted      State  v.  Wilson^  d50. 

SENTENCE  OF  PRISONER,  Unauthorized,  620. 

SEPARATE  ESTATE  OF  MARRIED  WOMAN,  59,  214. 

SERVANT,  Negligent  Employment  of  Incompetent: 

Where,  in  the  trial  of  an  action  for  damages  for  an  injury  resulting 
from  the  negligence  of  a  railroad  Company,  it  appeared  that  a 
conductor  of  a  freight  train  had  been  employed  as  such  only  three 
or  four  weeks  and  that  he  negligently  left  open  a  switch  to  a  side 
track  on  which  a  section  of  his  train  was  standing  and  gave  the 
"all  right"  signal  to  a  passing  train  on  the  main  track,  in  conse- 
quence of  which  a  collision  occurred;  Held,  that  such  a  presump- 
tion of  negligence  in  the  employment  of  an  incompetent  servant 
was  raised  against  the  Company  by  si^ch  facts  as  to  warrant  the 
submission  of  an  issue  as  to  such  negligence  Pleasants  v.  Rail- 
roftd  Co.,  492. 

SERVICE  OF  CASE  ON  APPEAL,  (See,  also,  ' 'Case  on  Appeal"): 

A  statement  of  case  on  appeal  signed  only  by  the  appellant's  counsel 
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with  nothing  to  show  that  it  was  served  within  the  prescribed 
time,  or  at  all,  upon  the  appellee  or  his  counsel,  is  a  nullity. 
Hicks  V.  Westbrooky  131. 

SERVICE  OF  PROCESS  : 

Where  a  town  charter  provides  for  the  appointment  of  a  Chief  of 
Police  or  marshal  and  authorizes  him  to  execute  all  process  direct- 
ed to  him  by  the  Mayor  or  others  and  declares  that,  in  the  execu- 
tion of  such  process,  he  shall  have  the  same  power,  etc,  which 
Sheriffs  and  Constables  have,  the  service  by  such  officer  of  a  sum- 
mons directed  to  "the  Sheriff  of  W.  County  or  town  Constable  of 
W.  town"  is  valid.  {Dams  v.  Sftrulerlin,  119  N.  C,  84,  distin- 
guished).    L<?we  V.  Harris,  287. 

SETTLEMENT  OF  PAUPER,  295. 

SHERIFFS  DEED  FOR  LAND  SOLD  FOR  TAXES,  38. 

SIGNALS,  Railroad,  492. 

SOLICITOR  FOR  THE  STATE,  050: 

1.  The  statement  of  case  on  appeal  in  a  criminal  case  must  be.  submit- 

ted to  the  State's  Solicitor  for  the  District  where  the  case  is  tried 
for  acceptance  or  objection.     iState  v.  Cameron,  572. 

2.  Counsel  for  a  private  prosecutor,  who  aids  the  Solicitor  in  the  trial 

of  a  criminal  case,  has  no  authority  to  accept  a  statement  of  case 
on  appeal.     15. 

8.  Where  the  State's  Solicitor  is  not  present  at  the  trial  of  a  criminal 
prosecution,  the  case  on  appeal  may  be  served  on  the  attorney  who 
represents  him  officially,  with  the  sanction  and  approval  of  the 
Court,  and,  in  such  case,  the  appointment  of  such  representative 
must  be  made  a  matter  of  record  and  appear  in  the  transcript  of 
the  record  on  appeal.     lb, 

SPECIAL  PRIVILEGES,  643. 

SPECIAL  PROCEEDINGS: 

1.  Under  Ch.  276.  Acts  of  1887,  amendatory  of  Section  255  of  riierCode, 
the  Judge,  to  whom  a  cause  is  sent  by  appeal  or  otherwise  from 
the  Clerk  of  a  Superior  Court,  has  full  jurisdiction  to  hear  and 
fully  determine  the  cause,  or  to  make  orders  therein  and  send  it 
back  to  the  Clerk  to  be  proceeded  with  by  him.  Faison  v.  Wil- 
liams, 152. 
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2.  When  three  of  four  plaintiffs  in  a  proceeding  for  partition  moved, 
upon  a  petition  filed  in  the  cause  before  the  Clerk,  to  set  aside  the 
report  of  the  Commissioners  on  the  ground  of-  newly  discovered 
testimony  and  to  amend  the  complaint  by  inserting  an  allegation 
averring  sole  seizin  in  themselves  and  that  the  fourth  party  plain- 
tiff was  not  entitled  to  any  interest  in  the  premises,  and  the  Clerk 
refused  the  motion  and  sent  the  cause,  on  appeal,  to  the  Judge; 
Held,  that  the  Judge  had  power  in  his  discretion  to  set  aside  the 
judgment  for  newly  discovered  testimony  and  to  permit  the 
amendment  asked  for.  In  such  case,  when  the  proceedings  are 
remanded  the  appellant  will  have  an  opportunity  to  answer  the 
amendf'd  complaint  and  to  present  issues  of  fact  arising  there- 
on,    lb. 

SPECIAL  VENIRE,  669. 

SPECIFIC  PERFORMANCE: 

1.  Where  a  contract  relating  to  land  is  not  objectionable  legally,  it  is 
as  much  a  matter  of  course  for  a  Court  of  Equit}'  to  decree  spe- 
cific performance  as  it  is  for  a  ('ourt  of  Law  to  give  damages  for 
breach  of  such  contract.     Stamper  v.  Stamper,  351. 

SPY,  Testimony  of,  578. 

STANDING  TIMBER: 

The  term  "mill  logs"  or  "saw  logs"  does  not  include  "standing  tim- 
ber" in  the  meaning  of  Section  1,  Chapter  173,  Acts  of  1895,  which 
makes  it  unlawful  to  sell  or  purchase  mill  logs  in  quantities  of 
1,000  feet  or  more  without  inspecticm  and  measurement  by  a  sworn 
inspector.     State  v.  Addtngion,  538. 

STATE  TREASURER,  Duty  of  as  to  Insolvent  Bank,  343. 

STATUTE  CHANGING  REMEDY: 

The  Legislature  may  change  the  remedy  and  the  Statute  of  Limita- 
tions which  applies  to  the  remedy,  by  extending  or  shortening  the 
time  for  beginning  an  action;  provided,  in  the  latt«r  case,  a  rea- 
sonable time  is  given  for  the  commencement  of  the  action  before 
'   the  Statute  works  a  bar.     Gulbreth  v.  Downing,  205. 

STATUTE,  Constitutionality  of: 

1.  Under  Section  14  of  Article  7  of  the  Constitution  providing  that 
the  General  Assembly  shall  have  ftill  power  by  statute  to  modify, 
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change,  or  abrogate  any  and  al]  of  the  provinioos  of  that  article 
(except  sections  7,  9  and  18)  and  substitute  others  in  their  stead, 
all  charters,  ordinances  and  provisions  relating  to  municipal  cor- 
porations are  entrusted  to  the  discretion  of  the  Legislature:  and 
hence.     Harru  v.  Wright,  172. 

^.  Chapter  150,  Acts  of  1897,  amending  the  charter  of  the  City  of  Wil- 
mington and  providing  for  the  election  of  one  alderman  only  for 
each  ward  and  the  appointment  by  the  Governor  of  the  State  of 
one  alderman  for  each  ward  of  said  city,  is  constitutional  and 
valid.     lb. 

5,  The  delegation  to  the  Governor  of  the  State  of  the  power  of  ap- 
pointing a  portion  of  the  aldermen  of  a  city  is  within  the  scope  of 
the  power  entrusted  to  the  discreiion  of  the  Legislature  by  Sec- 
tion 14,  Article  7,  of  the  Constitution,     lb. 

4.  The  office  of  Railroad  Commissioner,  established  by  Chapter  320, 

Acts  of  1891,  exists  solely  under  the  (\)nstituti(m  and  laws  of  this 
State  and  was  created  to  administer  the  Railroad  Commission  Act 
and,  having  no  recognition  in  the  laws  of  the  United  States  and 
being  concerned  solely  in  domestic  affairs  and  trade,  does  not  in- 
terfere with  interstate  commerce.     Caldwell  v.  WiUon^  425. 

5.  It  is  competent  for  the  Legislature,  in  creating  an  office,  other  than 

purely  judicial,  to  reserve  to  itself  the  right  to  remove,  or  to  the 
Governor  the  right  to  suspend,  the  incumbent  of  the  office.     lb. 

6.  Section  1  of  Chapter  320,  Acts  of  1891  (Railroad  Commission  Act) 

prescribes  that,  if  either  of  the  Commissioners  whose  election  is 
provided  for  by  such  Act,  shall  be  or  become  interested  in  any 
wise  in  any  railroad  company,  &c.,  it  shall  be  the  duty  of  the 
Gk)vernor  to  suspend  him  from  office  until  the  next  meeting  of 
the  General  Assembly  by  a  majority  of  which,  in  joint  session,  the 
question  of  his  removal  shall  be  determined,     lb. 

STATUTE,  (Construction  of,  612,  614. 

STATUTE  OF  FRAUDS: 

A  party  to  a  contract  for  the  purchase  of  land,  who  has  given  his  notes 
for  the  purchase  price,  is  at  the  wrong  end  of  the  contract  to 
plead  or  take  advantage  of  the  Statute  of  Frauds-when  |,he  ven- 
dor, who  has  executed  no  bond  for  title,  is  nevertheless  able  and 
willing  to  convey  a  good  title.  McNeill  y.  Fuller,  209. 

STATUTE  OF  LIMITATIONS,  (See  Limiutious,  Statute  of). 

STATUTE  OF  LIMITATIONS,  Promise  Not  to  Plead,  244. 
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STATUTE,  Repeal  of: 

The  repeal  by  Section  42,  Chapt<»r  185,  Acts  of  1897,  of  the  penalty 
imposed  by  the  Act  of  1895.  subsequent  to  the  coiuniencement  of 
the  action  for  such  penalty,  did  not  destroy  the  plaintiff's  cause  of 
action  (Section  3764  of  The  (We).     fJpps  v.  Smith,   157. 

STATUTE  AUTHORIZING  C  REATION  OF  DEBT  OR  LEVY   OF 
TAXES : 

1.  Section   14,  Article  2.  of  the  Constitution  providing  that  no  law 

shall  be  passed  ro  raise  money  on  the  credit  of  the  State  or  to 
pledge  the  faith  of  the  Suite,  directly  or  indirectly,  for  the  pay- 
ment of  any  debt,  or  to  impose  any  tax  upon  the  people  of  the 
State,  or  to  allow  the  counties,  cities  or  towns  to  do  so  unless  the 
bill  for  the  purpose  shall  have  been  read  three  several  times  in 
each  house  of  the  General  Assembly  and  passed  three  several 
readings  which  readings  shall  have  been  on  three  different  days, 
and  agreed  to  by  each  House  respectively,  and  unless  the  yeas  and 
nays  on  the  second  and  third  readings  of  the  bill  shall  have  been 
entered  on  the  "Journal"  is  mandatory,  (hmmissioners  v.  Snngg$, 
394. 

2.  In  the  trial  of  an  action  to  declare  invalid  bonds  of  a  County  issued 

in  pursuance  of  the  authority  of  an  act  of  the  General  Assembly, 
it  is  competent  to  intrcHiuce  in  evidence  the  Journal  of  the  House 
or  Senate  to  show  that  such  Act  was  not  passed *in  conformity 
with  the  requirements  of  the  Constitution,  and  when  such  Journal 
shows  aflirmatively  that  the  Act  authorizing  the  creation  of  the 
indebtedness,  or  the  imposition  of  a  tax.  was  not  passed  with  the 
formalities  required  by  Section  14,  Article  2,  of  the  Constitution, 
such  Journal  is  conclusive  as  against  not  onl}*  a  printed  statute 
published  by  authority  of  law.  but  also  against  a  duly  enrolled 
Act  and  such  Act  is  invalid  so  far  as  it  attempts  to  confer  the 
power  of  creating  a  debt  or  levying  a  tax.  {Bank  v.  CommtMnon- 
ers,  119  N.  C..  214,  followed  and  Carr  v.  Coke,  116  N.  C.  223.  dis- 
tinguished.    Id. 

STATUTES,   (Constitutionality  of: 

1.  Itisnot  unconstitutional  for  the  Legislature  to  prescribe  that  resident 

owners  of  stock  found  running  at  large  in  a  town  shall  pay  a 
higher  penalty  than  non-resident  owners,  it  being  a  discriminaiion 
forbidden  neither  by  Article  1,  Section  7  of  the  Constitution 
of  the  State  nor  by  the  14th  Amendment  to  the  Constitution  of 
the  United  States.     Hroadf*Htt  v.  Fayetterille,  418. 

2.  A  Statute  which  discriminates  between  the  different  counties  of 
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the  StJite,  as  to  tbe  times  when  the  payment  of  taxes  can  be  com- 
pelled, is  not  uni'onstitutionni,  since  its  provisions  affect  every  one 
alike  in  the  localities  to  which  they  are  applicable  and  contain  no 
violation  of  the  principle  of  equation  of  taxation.  State  v.  Jones, 
616. 

3.  The  Legislature  has  an  unquestioned  right  to  require  an  examina- 

tion and  certitiwite  as  to  the  competency  of  persons  desiring  to 
practice  mediciue  or  to  exercise  other  callings  affecting  the  public 
and  requiring  skill  and  proficiency.     State  v.  Call,  643. 

4.  The  fact  that  a  Statute,  recjuiring  such  examination  and  certificate, 

exempts  fnmi  its  requirements  physicrians  already  practicing  in  the 
State  at  the  date  of  its  passtige  does  not  make  the  Statute  invalid 
as  creating  a  monopoly  or  conferring  special  privileges,  since  it  is 
only  the  exercise  of  the  police  power  to  protect  the  public  from 
impostors  and  incompetents.     lb. 

5.  Nor  does  such  Statute  violate  the  Fourteenih  Amendment  of  the 

Constitution  of  the  United  States  prohibiting  any  State  from  de- 
nying to  way  person  the  ecjual  protection  of  the  laws,  since  such 
amendment  does  not  restrict  the  powers  of  the  State  when  the 
Statute  applies  equally  to  all  persons  in  the  same  class,  and  the 
State  is  usually  the  judge  of  the  classification.     lb. 

6.  Section  5  of   (Miapier  181,    Acts  of  18H9,  making  it  a  misdemeanor 

to  practice  medicine  without  first  having  registered  and  obtained 
a  certificate  from  the  Clerk  of  the  Superior  Court,  is  not  incontjict 
with  and  hence  does  not  repeal  Section  2  of  Chapter  117,  Acts  of 
1885,  making  it  a  misdemeanor  to  practice  medicine  for  fee  or  re- 
ward without  first  having  obtained  a  license  from  the  Board  of 
Examiners.     lb. 

STATUTES,  Repeal  of,  643. 

STOCK  OF  CORPORATION; 

Under  Section  664  of  The  Code,  a  corporation  is  empowered  to  provide 
by  its  by-laws  for  the  sale  of  shares  of  a  subscriber  who  makes  de- 
fault in  paying  the  assessments.     Cotton  Mills  v.  Dunston,  12. 

STOCK  LAW: 

Since  Chapter  219,  Acts  of  1885,  makes  it  unlawful  for  any  live  stock 
to  run  at  large  in  Buncombe  county,  and  provides  for  a  stock  law 
requiring  the  erection  of  an  outside  fence  around  the  county  by 
the  Board  of  Commissioners,  it  is  no  offence  for  a  land  owner  of 
that  county  to  remove  his  part  of  a  division  fence  between  bis 
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lauds  and  his  neiglibor's,  without  rej^ard  to  his  intention  to  culti- 
vate or  make  a  pasture  of  his  own  land.     State  v.  Edmonds,  679. 

STOCKHOLDERS,  Borrowing  of  Building  and  Loan  Association.  126. 

STREETS : 

The  use  of  a  street  for  laying  pipes,  &c.,  in  furnishing  water,  lights, 
&€.,  does  not  impose  any  additional  servitude  beyond  those  rea- 
sonably included  in  the  dedication  of  alf  streets.     SmWi  v.  City  of 
Ooldsboro,  850. 

SUBSCRIBER.  Delinquent,  to  Stock  of  Corporation: 

1.  When  used  to  designate  a  terminal  point  of  time  the  word   "by" 

means  *'not  later  than";  hence,  a  condition  affixed  to^  subscrip- 
tion to  the  capital  stock  of  a  corporation  that  a  certain  amount 
should  be  subscribed  for  ''by  July  1st"  was  fulfilled  by  the  total 
subscriptions  reaching  such  amount  on  the  night  of  July  Ist. 
Cotton  Mills  v.  Danstan,  12. 

2.  Under  Section  664  of  The  Code,  a  corporation  is  empowered  to  pro- 

vide by  its  by-laws  for  the  sale  of  shares  of  a  subscriber  who  makes 
default  in  paying  the  assessments.    Ih. 

SUBSCRIPTION  TO  STOCK  OF  CORPORATION: 

1.  When  used  to  designate  a  terminal  point  of  time  the  woni  **by" 

means  "not  later  than";  hence,  a  condition  affixed  to  a  subscrip- 
tion to  the  capital  stock  of  a  corporation  that  a  certain  amount 
should  be  subscribed  for  "by  July  1st"  was  fulfilled  by  the  total 
subscriptions  reaching  such  amount  on  the  night  of  July  Ist 
Cotton  Mills  V.  Dunstan,  12. 

2.  Under  Section  664  of  The  Code,  a  corporation  is  empowered  to  pro- 

vide by  its  by-laws  for  the  sale  of  shares  of  a  subscriber  who  makes 
default  in  paying  the  assessments.     Ih. 

^•SUIT  PENDING  AND  AT  ISSUE": 

A  juror  who  has  a  suit  "pending"  but  not  "at  issue"  at  the  term  of 
the  Court  at  which  he  has  been  drawn  to  serve,  is  not  disqualified 
under  Section  1728  of  The  Code.    State  v.  Smarr,  669. 

! 

!  SUMMONS,  Waiver  of,  425. 

i 

SUPERSEDEAS,   Writ  of  From  United  States  Supreme  Court: 

1.  This  Court  has  no  power  to  set  aside  or  to  pass  upon  the  regularity 
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of   a  writ  of  8tiper»e(fea8  issued  by  the  Supreme  Court  of  the  Uni- 
ted States.     Caldirell  v.   Wilson^  480. 

2.  The  object  of  a  summons  being  to  bring  the  defendant  into  Court 
by  giving  him  legal  notice,  his  voinntary  appearance,  without 
limiting  his  appearance,  is  a  waiver  of  a  summons  and  he  is  as 
completely  in  Court  as  if  he  had  been  served  therewith     lb. 

S.  Where  a  Railroad  (Commissioner,  holding  office  under  a  Statute 
which  makes  it  the  duty  of  the  Governor  of  the  State  to  suspend 
him  until  the  next  meeting  of  the  General  Assembly  in  case  he  be- 
comes subject  to  the  disqualifications  prescribed  in  the  Statute,  is 
<'ited  by  the  Governor  in  writing  to  appear  and  answer  certain 
charges  recited  in  the  notice  as  to  his  disqualification  and, 
in  response  thereto,  appears  or  files  an  answer,  such  notice  is,  in 
effect,  a  citation  and  such  appearance  in  person  or  by  answer  filed 
gives  complete  jurisdiction  to  the  Governor  and  the  consequent 
action  of  the  Governor  in  suspending  such  Commissioner  from  of- 
fice, followed  by  a  notification  of  the  suspension  and  an  appoint- 
ment of  his  successor,  is  "due  process  of  law."    lb. 

4.  "Due  process"  is  such  process  as  is  due  to  the  particular  circum- 
stances of  a  case  according  to  the  law  of  the  land.  It  does  not 
necessarily  imply  a  regular  proceeding  in  a  Court  of  justice  or 
after  the  manner  of  such  Courts,  and  a  party  cannot  be  said  to 
have  been  deprived  of  his  property  "without  due  process"  when 
he  has  had  a  fair  hearing  according  to  the  modes  of  proceeding  ap- 
plicable to  such  cases.     lb. 

SUPREME  COURT,  Costs  of  Appeal  in  Criminal  Cases,  29. 

SURETY,  244. 

SURETY,  Judgment  Against,  110. 

SURETY,  Liability  of: 

A  surety  for  the  faithful  performance  of  duty«by  an  agent,  in  an  ob- 
ligation of  the  form  called  a  "continuing  guaranty,^'  has  the  right 
to  withdraw  from  such  obligation  by  giving  notice  to  the  princi- 
pals and  is  not  liable  for  any  defaults  of  the  agent  in  matters  en- 
trusted to  him  after  the  service  of  such  notice.  Manufacturing 
Go.  V.  Draughan,  88. 

SURVIVORSHIP,  251. 

TAX  DEED,  357. 
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TAX  LIST: 

The  only  authority  given  to  a  Sheriff  or  Tax -Collector  to  enforce  the 
lien  on  land  for  taxes  is  the  ttix-Iist  with  the  order  of  the  Clerk  to 
the  Sheriff  to  collect,  endorsed  thereon.  The  tax-collector  can 
sell  or  distrain  for  taxes  due  only  in  cases  where  the  property 
actually  appears  on  the  tax-lists  and  has  been  duly  assessed.  Pee- 
bUs  V.  T(iyUn\  38. 

TAX  SALE: 

1.  The  only  authority  given  to  a  Sheriff  or  Tax-Collector  to  enforce 

the  lien  on  land  for  taxes  is  the  tax-list  with  the  order  of  the  Clerk 
to  the  Sheriff  to  collect,  endorsed  thereon.  The  tax-collector  can 
sell  or  distrain  for  taxes  due  only  in  cases  where  the  property 
actually  appears  on  the  tax-lists  and  has  been  duly  assessed.  Pee- 
bles  V.  Taylor,  38. 

2.  Where  real  estiite  was  not  listed  for  taxation,  an  order  given  the  tax- 

collector  by  the  County  Commissioners  to  list  it  and  collect  the 
same  amounts  as  in  former  years  invested  him  with  no  authority 
under  the  Act  to  proceed  to  a  sjile;  nor  was  he  empowered  to  col- 
lect by  sale  or  compulsion  by  an  order  of  the  Board  of  Commis- 
sioners allowing  a  party  without  title  to  list  the  land.     lb. 

3.  Evidence  that  land  sold  for  taxes  had  never  been  listed  or  assessed 

rebuts  the  presumption  raised  by  Section  72  of  the  Act  of  1889 
that  a  Sheriff's  deed  shows  a  proper  listing  and  assessment.     lb, 

TAXES,  Failure  to  Pay: 

The  failure  to  pay  taxes  before  the  day  on  which  the  collector's  right 
to  collect  them  by  distress  begins  is  not  an  indictable  offence  un- 
der Sections  53  and  .53  of  Chapter  168,  Acts  of  1897  (Machinery 
Act\     State  v.  Jo  toes,  616. 

TAXES,  INVALID,  Action  to  Recover,  207. 

TAXES,  When  Payable  Under  Act  of  1897  : 

Under  Section  35,  Chapter  169  (Tax  Machinery  Act)  of  Laws  of  1897, 
the  tax  payer  may  pay  his  taxes  at  any  time  before  the  last  day  of 
November  without  incurring  any  penalty  or  punishment,  but 
under  Section  86  the  Sheriff,  whenever  justified  reasonably  by  the 
facta  in  the  case,  may  levy  and  collect  by  distress  at  any  time 
after  the  first  day  of  November.     State  v.  Bryant,  569. 

TESTATOR,  Sanity  of.  836. 
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TESTIMONY  OF  CLOSE  RELATIONS: 

1  While  transactions  between  near  relatives,  no  one  else  being  present, 
are  suspicious  and  the  testimony  of  one  of  the  parties  thereto 
should  be  carefully  scrutinized,  yet,  if  the  testimony  be  of  such  a 
nature  as  to  convince  the  jury  of  its  truth,  it  is  entitled  to  as  much 
weight  as  that  of  any  other  witness.     Martin  v.  BuffnUte^  34. 

2.  An  instruction  to  the  jury  on  the  trial  of  an  indictment  that  they 

should  scrutinize  closely  the  testimony  of  the  father  and  mother 
of  defendant  on  account  of  the  relationship  but  that,  if  their  testi- 
mony was  believed,  it  should  h;iveas  much  weight  as  that  of  other 
witnesses,  was  proper.     State  v.  Apple,  584. 

3.  While  the  rule  is  that  the  law  l(K)ks  with  suspicion  iipon  the  evi- 

dence of  close  relations  and  interested  parties  and  it  must  be 
received  wiih  some  degree  of  allowance,  yet  the  rule  does  not  reject 
or  necessarily  impeach  it,  and  if.  from  the  testimony  or  from  it  and 
the  other  facts  and  circumstances  in  the  case,  the  jury  believe  that 
such  witnesses  have  sworn  the  truth,  then  they  are'entitled  to  as 
full  credit  as  anv  other  witness.     Sffite  v.  /at,  544. 

TESTIMONY  UNDER  SECTION  590  OF  THE  CODE: 

1.  It  is  a  matter  of  discretion  of  the  trial  Judge  to  allow  a  defendant, 

who  has  a.ssumed  the  burden  of  proof,  to  open  and  conclude  the 
argument.     Banking  Co.  v.   Walker,   115. 

2.  In  the  trial  of  an  action  on  a  note,  although  the  payee  is  a  compe- 

tent witness  to  prove  the  handwriting  of  a  witness  thereto, 
whether  the  maker  of  the  note  be  living  or  dead,  yet  he  cannot 
testify,  if  the  maker  be  dead,  that  one  who  purports  to  have 
made  his  cross  mark  to  a  paper,  as  witness,  did  in  fact  make  his 
mark  thereto,  since  that  would  be  testimony  concerning  the 
transaction  between  the  plaintiff  and  the  deceased.  Bnght  v. 
Mar  com,  86. 

THREATS,  Evidence  of : 

On  the  trial  of  one  charged  with  murder,  evidence  of  threats  by  the 
deceased  against  the  accused  and  of  the  violent  character  of  the 
deceased  is  not  admissible  to  show  self-defence  unless  such  char- 
acter was  known  and  sucii  threats  communicated  to  the  accused, 
except  in  cases  where  the  evidence  of  the  killing  is  entirely  circum- 
stantial.    State  V.  Byrd,  684. 

TITLE : 

\.  A  defendant  in  an  action  to  recover  land,  who  sets  up  title  through 
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purchase  of  the  laud  by  his  ancestor,  is  estopped  to  deny  the  title 
of  the  latter's  grantor.     CoIUm  v.  Sitanson,  67. 

2.  Where,  in  an  action  to  recover  land,  plaintifif  and  defendant  claim 

title  from  a  common  source,  the  plaintiff  is  required  only  to  show 
the  better  title  from  such  source      lb. 

3.  Where  in  an  action  to  recover  land,  the  defendant  set  up  as  a  title 

the  alleged  purchase  of  the  land,  by  his  ancestor,  from  the  plain- 
tiff's ancestor,  J.  S.,  and  also  pleaded  the  twenty  years  statute  of 
limitations  and  admitted  that  plaintiffs  were  the  heirs  at  law  of 
J.  S.,  and  that  the  latter  had  died  within  15  years  prior  to  the 
commencement  of  the  action,  and  the  plaintiffs  introduced  testi- 
mony tending  to  show  that  the  defendant  h€ul  not  been  in  posses- 
sion of  the  land  for  20  years;  Held,  that  the  burden  of  proof  hav- 
ing been  shifted  upon  the  defendant,  by  the  allegations  in  hit 
answer  and  his  admissions,  to  show  a  better  title  either  by  a  valid 
conveyance  from  the  common  source  to  himself  or  his  ancestor,  or 
by  making  good  his  plea  of  the  statute,  it  was  error  to  non-suit 
the  plaintiff.     lb. 

TITLE,  Color  of,  76. 

TIME  OF  HOMICIDE,  Allegation  of  in  Indictment,  659. 

TORT,  Action  of: 

A  wife  abandoned  by  her  husband  may  sue  alone  for  tort  Braten  v. 
Brown,  8. 

TOWN  OFFICERS,  Notice  to  of  Defective  Construction  of  Prison,  801. 
TRANSACTION  WITH  DECEASED  PERSON,  115: 

In  the  trial  of  an  action  on  a  note,  although  the  payee  is  a  competent 
witness  to  prove  the  handwriting  of  a  witness  thereto,  whether 
the  maker  of  the  note  be  living  or  dead,  yet  he  cannot  testify,  if 
the  maker  be  dead,  that  one  who  purports  to  have  made  his  cross 
mark  to  a  paper,  as  witness,  did  in  fact  make  his  mark  thereto, 
since  that  would  be  testimony  concerning  the  transaction  betwesQ 
the  plaintiff  and  the  deceased.     Bright  v.  Marcom,  86. 

TRANSCRIPT  OF  RECORD  ON  APPEAL  IN  CRIMINAL    CASES  : 

The  attention  of  Clerks  of  the  Superior  Court  is  called  to  the  necessity 
of  observing  the  legal  requirements  in  respect  to  making  up  tran- 
scripts of  record  on  appeal  in  criminal  cases  so  as  to  show  the 
organization  of  the  Court,  that  it  was  held  at  tRe  time  and  place 
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specified  by  law,  that  a  grand  Jury  was  drawn,  sworn  and  charged 
and  preseilted  the  indictment  set  fcrth  in  the  transcript  Stats  v. 
Daniel,  574. 

TRESPASS,  339. 

TRIAL,  17,  148,   168: 

1.  Where,  in  the  trial  of  proceedings  to  establish  boundaries  under  the 

provisions  of  Chapter  22,  Acts  of  1893,  the  plaintiff  claimed  a 
parcel  of  land  adjoining  a  tract  of  which  he  had  actual  possession, 
but  failed  to  show  any  possession,  actual  or  constructive,  of  the 
land  in  dispute,  or  to  show  title  out  of  the  State,  or  to  connect  his 
title  with  prior  owners;  Held,  that  it'^'as  not  error  to  instruct  the 
jury  that,  upon  the  evidence,  the  jury  should  find  adversely  to  the 
plaintiff.     BaMuight  v.  Meekins,  23. 

2.  Where,  on  the  trial  of  an  action,  a  material  fact  is  in  dispute  and 

the  evidence  thereon  is  conflicting,  the  trial  judge  cannot  weigh 
the  evidence  and  say  how  the  fact  was.  Barrus  v.  Life  Irufuratice 
Co.,     62. 

3.  Where,  on  the  trial  of  an  action,  a  material  fact  was  whether  a 

draft  had  been  prosented  to  plaintiff  for  acceptance  and  payment 
and  it  appeared  that  plaintiff,  having  received  notice  that  a  draft 
had  been  drawn  on  him  by  the  defendant,  applied  at  the  bank 
where  he  usually  received  drafts  but  defendant's  draft  had  not 
been  received  and  plaintiff  testified  that  he  was  employed  at  a  cot- 
ton gin ;  that  his  duties  were  outside  the  ofl!ice  and  that  he  had  no 
desk  there  but  that  his  place  of  business  was  at  his  residence  and 
that  the  draft  had  never  been  presented  to  him;  while  the  bank 
collector  testified  that  he  took  the  draft  to  the  gin  for  acceptance 
three  times,  left  a  printed  notice  and  notified  plaintiff's  son.  Heldt 
that  whether  the  draft  had  been  duly  presented  was  a  question 
for  the  jury.     lb. 

4.  To  make  evidence  competent  it  must  tend  to  prove  the  matter  in 

dispute  and  not  relate  to  collateral  facts  merely.  Short  v.  Yelver- 
ton,  95. 

6.  Where,  in  the  trial  of  an  action  for  the  price  of  goods  alleged  to 
have  been  sold  to  the  defendant,  the  contention  was  whether  the 
sale  was  made  to  the  defendant  or  his  tenants  and  the  defendant 
denied  the  purchase  and  introduced  his  tenants  who  testified  that 
they  bought  the  goods  from  plaintiff  on  their  own  account,  at  a 
certain  price,  it  was  error  to  permit  plaintiff  to  prove  that  the 
goods  cost  him  what  defendant's  witnesses  claimed  to  have  bought 
them  for  in  order  to  show  the  unreasonableness  of  their  testimony, 
since  such  matter  was  collateral  to  the  issue  and  not  a  part  of  the 
res  ge-Htde.     lb. 
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6.  While  the  entry  of  satisfaction  of  a  mortgage  on  the  margin  of  the 

registry,  witm-ssed  by  the  Register  of  Deeds,  is  competent  evi- 
dence of  the  payment  of  the  debt  secured  thereby,  yet,  on  an  issue 
*'What  amount,  if  any,  has  been  paid  on  the  debt  due  to  M.  S.." 
by  pUiiutifT's  intestate,  entry  of  satisfaction  of  intestate's  mort- 
gage to  a  third  person,  introduced  for  the  purpose  of  showing  that 
the  alleged  debt  of  M.  S.  arose  from"  the  officious  payment  by  her 
of  such  mortgage  and  was,  therefore,  not  a  debt  of  the  estate,  was 
irrelevant  and  incompetent.     liithiitiUfu  v.  Stintpmu.  99. 

7.  Where  the  party  upon  wliom  the  burden  of  proof  rests  offers  no  evi- 

dence to  prove  the  issue  or  none  that  the  jury  ought  to  find  a  ver- 
dict upon,  the  trial^dge  should  so  announce  and  direct  a  negative 
finding;  but  in  no  case,  however  strong  and  uncontradictory  the 
evidence  is  in  support  of  this  issue,  should  the  Court  withdraw 
the  issue  from  the  jury  and  direct  an  affirmative  finding.  Btink 
V.  School  (\nniiu1ttt  y   107. 

8.  A  defendant  in  an  action  upon  a  note,  who  achnits  tlie  execution  of 

the  instrument,  but  alleges  payment,  has  a  right  to  assume  the 
burden  on  the  trial*.     I^nnkiutf  Co.  v.   MWAv/*,  11 5. 

9.  In  the  trial  of  an  action  on  a  note  against  the  administrator  of  the 

deceased  maker,  the  cashier  of  a  plaintiff  bank,  the  payee  of  the 
note,  is  a  party  in  interest  and  distiualified  under  ("fnie.  Section 
r)9().  from  testifying  as  to  conversations  with  intestate  of  defend- 
ant.    ///. 

10.  It  is  a  matter  of  discretion  of  the  trial  Judge  to  allow  a  defendant, 
who  has  assumed  the  burden  of  proof,  to  open  and  conclude  the 
argument.     lb. 

11.  Notice  to  an  administrator,*  defendant  in  an  action,  is,  in  law.  no- 
tice to  his  attorney;  and  where,  in  the  trial  of  an  action,  the  ad- 
uiinistmt^>r  in  reply  to  a  notice  to  produce;  a  note  alleged  to  have 
been  paid,  stated  that  hivS'intestate  had  told  him  that  he  had  given 

•  it  to  his  attorney,  (who  was  also  the  admini.strat4)r's attorney);  HM, 
that  the  sUitement  of  the  administrator,  in  return  to  the  notice, 
reasonably  meant  that  the  intestate  had  given  the  note  to  his  attor- 
ney as  bearing  on  the  matter  of  the  suit,  that  the  latt«*r  kept  it  in 
his  ])ossessi()n  and  had  it  at  the  trial,  and  it  was  error  to  refuse 
plaintiff's  recjuest  for  an  order  on  the  attorney  U>  produce  the 
note.     Jh. 

12.  In  an  action  by  the  transferee  of  an  unendorsed  negr)tiable  note 
against  the  maker,  the  latter  may  show,  in  evidence,  the  condi- 
tions upon  which  it  was  executed  and  delivered  to  the  payee  in 
order  to  show  a  failure  of  consideration,  such  evidence  not  being 
a  contradiction  of  the  terms  of  the  written  contract  but  proof  of 
an  additional  verbal  ngreement.     Bircn,  v.  Cnimpton,  122. 


INDEX  825 


13.  When  the  burden  of  proof  is  upon  a  party  who  offers  no  evidence 
t<^)  support  his  contention,  it  is  proper  for  the  trial  Judge  to  direct 
a  verdict  against  him.     Bfirhev  v.  Scrogf/ina,  VSo. 

14.  Where  a  plaintiff  mortgagee  lawfully  seized  the  mortgaged  person- 
alty on  the  6th  of  March  and  tlie  mortgagor  on  the  10th  of  March 
tendered  an  amount  by  the  payment  of  which  it  was  stipulat-ed  in 
the  mortgage  that  the  mortgage  should  be  released,  and  it  was  re- 
fused and  the  property  was  sold,  and  in  the  trial  of  the  action  an 
issue  wassubinitte<l  as  to  the  damages  sustained  by  defendant,  and 
there  was  no  evidence  t^Miding  to  show  a  depreciation  in  the  mar- 
ket value  of  the  goods  between  Mnrch  the  (ithand  March  the  10th; 
I/eUf,  that  it  was  harmless  (?rror  to  charge  the  jury  that  the  meas- 
ure of  damages  was  the  value  of  the  goods  on  the  0th  of  March  in- 
stead of  on  the  10th  of  March.     ///. 

15.  Where  defendant  in  an  action  for  goods  sold  and  delivered  admit- 
ted obtaining  the  goods  butaUeged  that  be  hrtd  bought  them  as 
trustee  of  an  assigned  estate  and  that  credit  had  been  extended  to 
him  as  such,  which  was  denied  by  the  plaintilf,  it  was  error  on  the 
part  of  the  trial  Judge  to  instruct  the  jury  that  the  burden  was  on 
the  plaiiititf  to  show  by  a  preponderance  of  evidence  tliat  he  had 
sold  and  delivered  the  goods  to  the  defendant  individually.  De- 
fendant's  answer  in  such  case  was  in  the  nature  of  a  plea  of  con- 
fession and  avoidance  and,  having  admitt-d  obtaining  the  goods, 
he  as.sumed  the  burdc^n  of  proving  the  truth  of  his  plea,  yfitchell 
V.    Whithrk;  166. 

16.  In  the  trial  of  an  action  for  the  recrovei'y  of  a  machine  on  failure  to 
pay  an  instalment  due  under  a  contra<;t  relating  to  it  and  called  a 
"lease"  but  which  (!ontract  did  not  provide  that  the  defendant 
should  become  the  owner  upon  paym(;nt  of  all  the  instalments, 
evidence  was  competent  to  .show  that  the  defendant  was  tobe(!ome 
such  owner  when  the  machine  should  be  paid  for,  whether  the 
transaction  is  considered  an  incomplete  contract  or  a  conditional 
sale:  and,  in  such  case,  it  was  not  error  to  submit  the  (luestion  of 
ownership  to  the  jury.     Mnnufacturinff  Co.   v.  (iray,  168. 

17.  Where  it  appeared  that  such  contract  was  for  a  new  machine  worth 
$45,  it  was  competent  to  prove  that  the  one  delivered  was  an  old 
machine  and  \v  orlh  not  more  than  f  30.     Ih. 

18.  W^liere,  in  the  trial  of  an  action  for  the  recovery  of  damages  for 
breach  of  contract  to  do  certain  work  Hnd  place  certain  improve- 
ments upon  land  alleged  to  belong  to  the  plaintiffs,  the  defendant 
having  admitted  in  liis  answer  that  the  plaintiffs  were  owners  of 
the  property  in  fee,  the  widf)w  of  the  plaintiff  husband  (who  had 
died  pending  the  action)  introduced  a  deed  showing  that  the  hus- 
band was  a  mere  naked  trustee  for  lier  benefit,  without  limitation 
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over  or  duties  to  perform;  Ileld^  that  the  introduction  of  such  deed 
as  evidence  could  not  prejudice  the  defendant  and  was  relevantas 
showing  that  by  the  death  of  the  husband  the  surviving  plaintiff 
became  entitled  to  the  whole  amount  of  recovery.  Bizzell  ▼.  Me- 
Kinnon,  186. 

19.  Neither  the  trustee  of  a  naked  le^ral  trust  without  the  consent  of 
the  cestvi  qti£  trust,  nor  the  husband,  without  the  consent  of  the 
wife,  having  the  right  to  compromise  or  yield  a  right  already  ac- 
crued of  the  cetftui  que  tryst  or  wife,  a  letter  from  the  deceased 
husband  of  the  surviving  plaintiff  in  an  action  for  damages  for 
breach  of  a  contract  in  relation  to  improvements  on  land  held  by 
the  husband  in  trust  for  the  wife,  which  was  offered  to  show  satis- 
faction of  the  contract,  was  properly  rejected.     lb. 

20.  In  the  trial  of  an  action  commenced  bv  husband  and  wife  and  con- 
tinned  by  the  wife  after  the  death  of  the  former,  for  breach  of  a 
contract  in  relation  to  work  and  improvements  which  the  defend- 
ant had  agreed  to  perform  and  make  upon  land  held  by  the  hus- 
band in  trust  for  his  wife,  the  trust  being  a  purely  naked  and 
legal  one  without  limitation  over  or  duties  to  be  performed  by  the 
trustee,  testimony  of  the  defendant  concerning  conversations  or 
transactions  with  the  husband  in  reference  to  the  contract  and  ita 
satisfaction  was  properly  excluded,  not  only  as  being  in  violation 
of  Section  590  of  The  Code  but  for  the  better  reason  that  defendant 
could  not  be  heard  to  show  that  the  rights  of  tlie  wife  and  c^Hui 
que  trust  had  been  yielded  or  compromised  by  her  husband  and 
trustee,  and  on  the  further  ground  that  there  was  no  evidence  that 
the  husband  was  the  agent  of  the  wife  in  the  transaction.     lb. 

21.  A  verdict  cannot  be  directed  in  favor  of  a  party  upon  whom  the 
burden  of  proof  rests.     Eller  v.  Church,  269. 

22.  Although  a  contract  for  the  purchase  of  land,  relied  upon  by  the 
defendant  in  liis  answer  in  an  action  to  recover  land,  appears  by 
the  pleadings  (in  which  the  plaintiff  set  up  the  Statute  of  Frauds) 
to  be  void,  nevertheless  it  was  ern^r,  upon  the  call  of  the  case  for 
trial  in  the  Court  below  to  render  judgment  upon  the  pleadings, 
the  defendant  in  such  case,  being  entitled  to  have  the  case  proceed 
to  trial  and  to  have  the  plaintiff  to  make  out  and  recover  upon  the 
strengtli  of  his  own  title  and  not  upon  the  weakness  of  the  de- 
fendant's.    Lowe  V.  Harris,  287. 

28.  ^  hen  the  issues  submitted  on  a  trial  are  such  as  to  enable  the  par- 
ties to  present  every  phase  of  the  controversy,  no  objection  can  be 
sustained  either  for  those  submitted  or  for  refusing  to  submit  other 
«    or  different  issues.     Coley  v.  Stutesmlle,  301. 

24.  On  the  trial  of  an  action  against  a  city  for  damages  for  the  death, 
in  its  prison,  of  a  person,  who  had  been  lawfully  arrested  and  im- 
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prisoned  for  intoxication  until  he  should  become  sober  enough  ta 
stand  trial  or  get  bail,  it  was  not  error  to  instruct  the  jury  that,  if 
they  should  find  from  the  evidence  that  the  deceased  had  heart  or 
kidney  disease  or  other  malady  and  that  such  disease  alone,  or  such 
diseaseandexcessivedrinkingof  intoxicants  combined,  proximately 
caused  the  death,  then  they  should  find  that  such  death  was  not 
occasioned  by  the  neglect  of  the  City  to  provide  a  suitable  prison 
for  the  health  and  comfort  of  prisoners.     lb. 

25.  In  the  trial  of  an  action  for  damages  for  injuries  resulting  in  the 
death  of  plaintiff's  intestate  through  alleged  negligence  of  defend- 
ant, the  true  measure  of  damages  is  the  present  value  of  the  net 
income  of  the  deceased,  to  be  ascertained  by  deducting  the  cost  of 
his  living  and  expenditures  from  his  gross  income^  based  uponhia 
life  expectancy,  and  in  such  calculation  it  is  proper  for  the  jury 
to  consider  the  health  and  habits  of  the  deceased  at  the  time  of  hia 
death,     lb. 

26.  In  the  trial  of  an  action  for  damages  for  an  injury  resulting  from 
the  alleged  negligence  of  defendant,  it  was  not  error  to  instruct 
the  jury  as  to  the  proximate  cause  of  the  injury  that  "the  first 
requisite  of  a  proximate  cause  is  the  doing  or  omitting  to  do  an 
act  which  a  man  of  ordinary  prudence  could  foresee  might  natural- 
ly or  probably  produce  the  injury  complained  of,  and  the  second 
requisite  is  that  such  act  or  omisssion  did  actually  cause  the  in- 
jury."   lb. 

27.  In  the  trial  of  an  action  for  damages  for  the  death  of  a  person  con- 
fined in  the  prison-house  of  defendant  corporation  and  resulting 
from  the  alleged  negligence  of  defendant,  an  instruction  that  "be- 
fore plaintiff  can  rec6ver  the  jury  must  find  that  the  death  of  the 
deceased  was  caused  by  the  defective  construction  of  said  prison 
and  its  unwholesome  condition*'  is  not  inconsistent  with  another 
instruction  that  defendant  would  be  liable  "if  the  jury  should  find 
that  the  structure  or  conditions  of  the  prison  caused  or  accelerate^ 
the  death  of  deceased."    lb, 

28.  Where,  in  the  trial  of  an  issue  of  devimvit  vel  non,  the  sanity  of 
the  testator  is  impeached,  the  burden  of  proof  is  upon  the  cave- 
ators.    In  re  Bum's   Will,  336. 

29.  Where  on  the  trial  of  an  issue  of  detisnvit  tel  non^  proof  of  the 
sanity  or  insanity  is  submitted  to  the  jury,  the  fact  that  the  testa- 
tor disinherited  all  of  his  children  save  one  to  whom  he  left  all  his 
property,  is  competent  evidence  to  be  passed  upon  by  the  jury  aa 
bearing  upon  the  capacity  of  the  testator  and,  hence,  is  as  much 
the  proper  subject  of  discussion  by  counsel,  in  the  argument,  as 
any  other  part  of  the  testimony,    lb. 

80.  On  the  trial  of  an  action  for  specific  performance  of  a  contract  for 


828  INDEX 


tlie  purchase  of  lan(J,  the  defendtint  defendetl  on  the  ground  that, 
as  to  a  part  of  the  land,  phiintifT  had  no  title,  and  plaintiff  testified 
that  he  and  the  owner  of  ihe  adjoining  tract  (since  deceased)  had 
agreed  on  thej  dividing  line  and  according  to  such  agreement  he, 
the  plaintiff,  was  the  owner  of  the  whole  boundary  sold  to  de- 
defendant.  No  party  represented  the  deceased  or  claimed  title 
under  him.  The  defendant  objected  to  the  testimony  on  the 
ground  that  it  was  incompetent  under  Section  59<)  of  The  Code. 
Held,  that,  while  the  testimony  was  incompetent  the  r)bjection  that 
it  was  so  under  Section  590  of  The  Cmh  was  untenable,  the  true 
reasons  for  its  incompetency  being  (1)  that  it  was  ren  inter  nlioi 
acta  and  (2)  that  plaintiff  could  not  be  allowed  to  prove  a  title  to 
the  land  by  parol  evidence.     Pnanell  v.  Garriaon,  3tt6. 

31.  While  it  is  the  general  rule  that,  when  a  bad  ground  has  been  as- 
signed for  an  objection  to  testimony  offere<l  below,  a  good  ground 
cannot  be  assigned  on  the  hearing  of  the  appeal,  yet  it  is  subject 
to  the  exception  that,  where  testimony  is  offered  to  prove  a  fact 
which  it  is  unlawful  to  prove  by  parol,  it  is  the  duty  of  the  Court 
to  exclude  it  without  objection.     lb. 

32.  Where,  in  the  trial  of  an  action  for  the  rental  of  buildings  which 
the  lessee  had  abandoned  for  the  alleged  reason  that,  on  account 
of  the  rising  of  water  in  the  basement,  the  condition  of  the  prem- 
ises endangered  the  health  of  defendant's  agents  and  employees, 
and  that  plaintiff  was  aware  of  but  concealed  the  defect  from  de- 
fendant's agent,  who  contracted  the  lease,  the  trialJudge  instructed 
the  Jury  thai,  if  they  should  not  believe  that  the  condition  of  the 
basement  became  a  nuisance,  they  should  tind  for  the  plaintiff; 
lleUl,  that  such  instruction  was  not  Objectionable  as  including  the 
submission  of  a  question  of  law  to  the  jury  when  it  was  preceded 
in  the  charge  by  the  statement  that,  if  the  basement  becami*  wet 
and  its  condition  injurious  to  the  health  of  the  occupants  of  the 
building,  then  it  was,  in  law,  a  nuisance.  (Jaither^.  Genera- 
tor Co  ,  384. 

33.  Where  a  jury  retired  at  11  a.  m.,  to  consider  of  their  verdict, 
w4iich  was  returned  at  3  p.  m  ,  such  verdict  cannot  Ue  im(>eached 
because  the  Sheriff  declined  to  give  them  refreshments,  except 
water,  until  they  agreed  on  a  verdict,  or  until  the  Judge  should 
tell  him  to  take  them  to  dinner.     lb. 

34.  Although  testimony,  which  does  not  prove,  or  tend  to  prove 
the  contention  of  either  party  to  an  action,  is  irrelevant  and  should 
properly  be  excluded,  yet  its  admission  is  harmless  error.  Edtcards 
V.  Phifer,  388. 

35.  The  fact  that,  in  the  trial  of  an  action,  one  party  happens  to  get 
the  benetil  of  the  testimony  not  strictly  competent.  <ioes  not  jus- 
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*    tify  the  admission  of  incompetent  evidence  for  the  benefit  of  the 
other  party  {Cheek  v    Wataon,  90  N   C,  302,  disapproved).     lb. 

86.  When  the  substance  of  a  party's  prayer  for  instruction  is  given  in 
the  charge  by  the  trial  Judge,  it  is  not  necessary  that  the  exact 
Innguage  of  tlie  prayer  should  be  followed.     lb. 

87.  Where,  in  the  trial  of  an  action  by  the  vendee  of  land  against  the 

vendor  to  recover  the  difference  between  $782,  the  contract  price 
of  the  land,  as  plaintiff  alleged,  and  the  value  of  ten  shares  of 
stock  in  a  Building  and  Loan  Association  which,  as  defendant 
alleged,  the  plaintiff  subscribed  for  and  assigned  to  him  and  agreed 
to  keep  up  until  maturity,  and  for  which  defendant  received 
$1,000  at  its  maturity,  the  issues  were:  (1)  "What  was  the  pur 
chase  price  of  the  property  under  the  terras  of  the  contract?"  and 
(2)  "Isthe  defendant  indebted  to  plaintiff?  If  so.  in  what  amount?"; 
and  the  jury  responded  to  the  first  issue,  '  Ten  paid  up  shares  in 
Building  and  Loan,  and  plaintiff  was  only  to  be  made  to  pay 
therefor  $782;"  and  to  the  second  issue  the  response  was  "Thirteen 
dollars  and  interest:"  UtUU  that  the  verdict  was  an  explicit  find- 
ing that  the  cantract  price  of  the  land  was  ten  shares  of  stock  as 
contended  for  by  defendant,  and  plaintiff  cannot  complain  of  the 
inconsistent  finding  in  response  to  the  second  issue,  in  her  fa- 
vor.    Ih. 

88.  Where,  on  the  trial  of  an  action  by  a  widow  to  have  the  heirs  of 
her  deceased  husband  declared  trustees  for  her  in  land  alleged  to 
have  been  paid  for  with  her  own  earnings  but  conveyed  to  her 
husband  through  fraud  or  mistake;  and  no  creditors  in t^Tvened, 
and  it  was  in  evidence  that  the  plaintiff  and  her  daughter  had 
paid  for  the  land  out  of  their  earnings,  it  was  not  error  to  refuse 
an  instruction  that,  if  the  jury  should  find  from  the  evidence  that 
the  land  was  paid  for  by  such  earnings,  the  plaintiff  could  not 
recover  since,  as  a  whole,  the  instruction  prayed  for  would  have 
been  erroneous.     Cunningham  v.  Cunningham,  413. 

89.  A  trial  by  jury  in  suits  at  common  law  pending  in  the  State  Courts 
is  not  a  privilege  or  immunity  of  national  citizenship  which  the 
States  are  forbidden  by  the  Fourteenth  Amendment  to  abridge, 
and  the  requirement  of  the  Federal  Constitution  that  no  person 
shall  be  deprived  of  his  property  without  due  process  of  law  does 
not  imply  that  all  trials  in  the  State  Courts  affecting  property 
must  be  by  jury,  but  it  is  met  if  the  trial  be  had  according  to  the 
settled  course  of  Judicial  proceedings.     Caldwell  v.   Wilson,  425. 

40.  The  Court  can  never  find  or  direct  an  affirmative  finding  of  the 
jury  but  may  direct  a  negative  finding  when  there  is  no  evidence, 
or  no  such  evidence  as  should  be  allowed  to  go  to  the  jury,  tend- 
ing to  establish  the  affirmative  of  the  issue.     White  v.  Railroad 
Co.,  484. 
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41.  Where,  in  the  trial  of  an  action  for  damages  caused  by  defendant's 
negligence,  there  is  no  evidence  tending  to  prove  contributory 
negligence,  the  Court  may  instruct  the  jury  that  there  was  no 
contributory  negligence,     lb. 

42.  Where,  in  the  trial  of  an  action,  the  plaintiff  has  produced  some, 
or  more  than  a  seintilfa  of.  evidence  in  support  of  his  contention, 
or  there  is  conflicting  evidence,  it  is  the  province  of  the  jury  to 
determine  its  weight  and  it  would  be  improper  to  instruct  the 
jury  that  if  they  believe  the  evidence  the  plaintiff  cannot  recover. 
Erjerett  v.  Rer^iverft,  519. 

48.  It  is  not  error  to  charge  that  plaintiff  cannot  recover  unless  a  loco- 
motive engineer  blew  a  whistle  negligently,  wantonly  or  mali- 
ciously, for  the  purpose  of  frightening  plaintiflTs  horses,  inasmuch 
as  the  word  "negligently"  is  used  in  such  a  connection  as  to  clearly 
import  such  a  degree  of  negligence  as  would  be  nearly  akin  to 
wantonness  or  malice.     lb. 

44.  While  the  rule  is  that  the  law  looks  with  suspicion  upon  the  evi- 
dence of  close  relations  and  interested  parties  and  it  must  be 
received  with  some  degree  of  allowance,  yet  the  rule  does  not 
reject  or  necessarily  impcac^h  it,  and  if,  from  the  testimony  or 
from  it  and  the  other  facts  and  circumstances  in  the  case,  the  jury 
believe  that  such  witnesses  have  sworn  the  truth,  then  they  are 
entitled  to  as  full  credit  as  any  other  witness.     State  v.   Lee,  544. 

45.  In  the  absence  of  constitutional  or  statutory  prohibition,  it  is  in 
the  discretion  of  a  trial  judge  to  permit  the  jury  to  visit  the  scene 
of  the  res  geMfie,  in  criminal  and  civil  cases,  whenever  such  visit 
appears  important  for  the  elucidation  of  the  evidence  but  such 
visit  must  be  carefully  guarded  to  prevent  conversation  with  third 
parties  and  no  evidence  must  be  taken.     State  v.  Perry,  533. 

46.  The  granting  or  refusing  a  new  trial  rests  in  the  discretion  of  the 
trial  Judge,  when  the  circumstances  are  such  as  merely  to  put 
suspicion  on  a  verdict  by  showing  not  that  thpre  was.  but  that 
there  might  have  been  undue  influence  brought  to  bear  on  the 
jury  because  there  was  opportunity:  but  .where  the  fact  appears 
that  undue  influence  was  brought  to  bear  on  the  jury  or  that  they 
heard  other  evidence  than  that  offered  on  the  trial,  this  Court  on 
appeal  will,  as  a  matter  of  law,  grant  a  new  trial  whether  the 
prisoner  be  convicted  or  acquitted,  since  there  has  been  no  trial  in 
contemplation  of  law.     lb. 

47.  If  upon  the  trial  of  an  indictment  for  entry  on  land  after  being 
forbidden,  such  entry  is  shown  or  admitted,  the  burden  is  upon 
the  defendant  to  show  that  he  entered  under  a  bona  fide  claim  of 
right.     State  v.  Durham,  546. 
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48.  Id  such  case,  in  addition  to  defendant's  testimony  that  he  believed 
he  had  a  right  to  enter  he  must  show  that  he  had  reasonable 
ground  for  such  belief,  and  in  the  absence  of  such  additional  evi- 
dence it  is  the  duty  of  the  trial  Judge  w instruct  the  jury  that,  if 
they  believe  the  evidence,  the  defendant  is  guilty.     lb. 

49.  In  the  trial  of  an  indictment  for  entry  upon  land  after  being  for- 
bidden, the  defendant  testified  that  he  believed  he  had  a  right  to 
follow  an  old  road  across  the  land  in  question,  but  admitted  that 
the  road  had  been  blocked  for  10  or  11  years  by  wires  put  up  for 
the  purpose;  Ueld,  that  the  defendant's  evidence  of  a  bona  fide  be- 
lief, being  unsustained  by  any  evidence  of  a  reasonable  ground 
for  such  belief,  was  immaterial,  and  the  trial  Judge  properly  in- 
structed the  jury  to  find  the  defendant  guilty  if  they  believed 
the  evidence.     lb, 

50.  It  is  competent  for  the  State,  in  the  trial  of  an  indictment  for 
seduction,  to  show  that  there  was  sexual  intercourse  between  the 
parties  subsequent  to  the  first  alleged  act.     Slate  v.  Robertson,  551. 

51.  Where,  in  the  trial  of  an  indictment  for  carrying  a  concealed  weap- 
on, it  appeared  that  the  defendant  had  on  no  overcoat  and  had  put 
his  pistol.  10  or  11  inches  long,  in  an  upper  outside  coat  pocket 
and  that  the  handle  and  two  inches  of  the  breech  were  exposed  to 
view  and  that  when  it  was  handed  to  him  to  take  on  a  journey  he 
said  he  did  not  intend  to  conceal  it,  it  was  error  to  instruct  the 
jury  that,  if  they  believed  from  the  evidence  that  any  part  of  the 
pistol  was  concealed,  that  it  could  not  be  seen  from  the  outside, 
they  should  find  the  defendant  guilty.     State  v.  Reams,  556. 

52.  Whether  the  evidence  in  the  trial  of  an  indictment  was  such  as 
justified  the  jury  in  proceeding  to  a  verdict — such  evidence  as 
would  reasonably  satisfy  an  impartial  mind — is  a  preliminary 
question  for  this  Court  on  appeal.     State  v.  Sattejfield,  558. 

53.  Inasmuch  as  the  Statute  (Section  413  of  The  Code)  requires  that 
the  trial  Judge  "shall  state  in  plain  and  correct  manner  the  evi- 
dence given  in  the  case  and  declare  and  explain  the  law  arising 
thereon,"  a  charge  to  the  jury,  in  the  trial  of  an  indictment  for 
murder,  where  the  evidence  of  guilt  is  conflicting,  is  insufficient 
which  only  defines  the  different  degrees  of  murder  and  contains  no 
array  of  the  facts  or  instruction  as  to  the  law  applicable  to  such 
facts  as  the  jury  may  find  to  be  true  from  the  evidence.  State  v. 
Groves.     663. 

54.  Where  a  defendanton  trial  for  a  capital  offence  pleads  **not  guilty," 
his  consent  that  the  Judge  need  not  read  over  his  notes  of  the  tes- 
timony is  not  a  waiver  of  his  right  to  have  the  law  applied  to  the 
facts  in  his  case  as  the  law  requires  shall  be  done.     lb. 
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55.  Where,  on  the  trial  of  an  indictment  for  selling  liquor  on  Sunday, 
a  witness  for  the  State  testified  that  he  went  to  the  defendant's 
restaurant  as  a  spy  for  the  polire  officer  and  for  the  purpose  of 
making  a  case  against  the  defendant,  it  was  not  error  to  refuse  an 
instruction  that  it  would  be  un.safe  to  convict  the  defendant  upon 
the  unsupported  testimony  of  stich  witness      Slate  v.  Jil/trk,  578. 

56.  In  such  case,  it  was  proper  to  charge  the  jury  that,  if  they  be- 
lieved the  witneaswas  a  spy,  they  should  scrutinize  his  testimony 
and,  after  doing  so,  if  they  believed  his  testimony  to  be  true,  it 
made  no  difference  as  to  what  his  motive  was  in  going  to  defend- 
ant's restaurant  or  as  in  what  his  character  was.     //>. 

57.  On  the  trial  of  an  indictment  for  rape  and  for  carnally  knowing 
and  abusing  a  female  child  between  ten  and  twelve  years  of  age, 
it  was  not  error  to  refuse  to  permit  a  witness  to  state  that  prose- 
cutrix had  proposed  to  have  sexual  intercouse  with  him,  when  de- 
fendants did  not  pn)pose  to  show  that  the  witness  had  actually  had 
intercourse  with  her.     State  v.  J/atntton,  579. 

58.  Where,  on  the  trial  of  a  criminal  action,  the  defendants  had, 
without  the  direction  or  sanction  of  the  ('ourt,  caused  the  jailer  to 
bring  a  prist)ner  in  the  ('ourt  room  to  t^^stify,  it  was  not  ern)r  for 
the  trial  Judge  tcJ  order  the  witness  to  be  sent  back  to  jail  after 
she  had  been  examined  for  the  defendants.     lb. 

59.  In  the  trial  of  an  indictment  for  carnally  knowing  and  abusing  a 
female  child  between  t<>n  and  twelve  years  of  age,  it  was  proper 
to  allow  h<T  age  to  be  shown  by  entries  in  a  Bible  where  the 
witness  states  that  he  knew  the  handwriting  of  the  child's  mother, 
that  the  Bible  had  belonged  to  the  mother  and  that  the  entries  had 
been  made  by  her  and  that  she  had  been  dead  seven  years.     Th. 

60.  It  is  not  error  to  refuse  to  give  instructions  to  the  jury  that  were 
not  asked  for  at  or  before  the  close  of  the  evidence.     lb. 

61.  Where  defendants  were  tried  under  an  indictment  contain- 
ing two  counts,  one  for  rape  and  the  other  for  abusing  and 
carnally  knowing  a  female  child,  and  were  convicted  of 
the  lesser  offence,  they  cannot  complain  that  the  trial  Judge 
stated  to  the  jury  that  the  punishment  for  rape  was  death  by 
hanging,  and  for  the  other  offence  imprisonment  in  the  peniten- 
tiary,    lb. 

62.  Error  in  the  admission  of  incompetent  testimony  is  cured  by  its 
subsequent  withdrawal  and  a  direction  to  the  jury  that  they  mutt 
neither  consider  it  nor  give  it  any  weight  in  making  up  their  yer* 
diet.     State  v.  Appl^,  584. 

68.  A  party  who  elicits  an  unfavorable  answer  to  a  question  on  cross- 
examination  cannot  object  to  such  answer.     lb. 
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64.  An  instruction  to  the  jury  on  the  trial  of  an  indictment  that  they 
should  scrutinize  closely  the  testimony  of  the  father  and  mother 
of  defendant  on  account  of  the  relationship  but  that,  if  their  testi- 
mony was  believed,  it  should  have  as  much  weight  as  that  of 
other  witnesses,  was  proper.     lb. 

65.  As  forcible  trespass  is  essentially  an  oflFence  against  the  possession 
of  another  and  does  not  depend  upon  the  title,  it  is  proper  to  ex- 
clude evidence  of  title  in  defendants  on  trial  under  an  indictment 
for  such  offeuce.     State  v.  Webster,  586. 

66.  While  to  constitute  forcible  trespass  the  possessor  must  l)o  present 
and  forbidding  or  objecting,  it  is  not  necessary  that  he  should  be 
present  all  the  time.  ItMs  sufficient  if  he  is  present  before  the 
trespass  is  completed  which,  if  continued,  becomes  forcible  after 
being  forbidden  even  if  not  so  in  its  incipiency.     lb. 

67.  On  the  trial  of  several  defendants  charged  with  an  offence,  upon 
an  intimation  from  the  Court  as  to  the  law  and  an  indication  from 
the  counsel  for  the  defendants  that  they  would  not  argue  the  case 
to  the  jury  except  as  to  the  guilt  of  two  of  them,  the  State's  So- 
licitor stated  that  he  would  consent  to  a  verdict  of  not  guilty 
as  to  such  two  defendants.  The  defendants'  counsel,  after  con- 
sultation, then  stated  thai  they  would  argue  the  case  as  to  the 
others  whereupon  the  solicitor  withdrew  his  proposition  as  to  the 
verdict  concerning  the  two  defendants.  Held,  that  it  was  proper 
for  the  trial  Judge  to  refuse  to  direct  the  State's  solicitor  to  enter 
a  verdict  of  not  guilty  as  to  the  two  defendants.  State  v.  Mc- 
Lean ^  58^. 

68.  On  the  trial  of  a  Justice  of  the  Peace  charged  with  compounding  a 
felony,  the  Court  was  requested  to  instruct  the  jury,  in  substance, 
that  the  defendant,  being  a  Justice  of  the  Peace,  is  not  guilty  of 
compounding  a  felony  for  merely  making  an  honest  mistake  in 
judgment  in  regard  to  his  duty  to  dismiss  the  parties  before  him 
charged  with  the  felony,  and  if  he,  through  ignorance  of  law, 
failed  to  conduct  the  case  in  a  regular  and  orderly  manner  "he  is 
not  guilty."  His  Honor  gave  the  instructions  modified  by  the 
substitution  of  the  words,  "This  alone  would  rot  make  him 
guilty"  for  the  closing  words  of  the  prayer;  Held,  there  was  no 
error.     State  v.  Furr,  606. 

69.  A  judgment  can  be  arrested  in  criminal  cases  only  when  the  defect 
complained  of  appears  upon  the  record  proper.     lb. 

70.  It  is  only  when  the  transactions  are  so  connected  or  contempora- 
neous as  to  form  a  continuing  action  that  evidence  of  a  collateral 
offence  will  be  heard  to  prove  the  intent  of  the  offence  charged. 
'State  V.  Graham^  623. 
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71.  In  the  trial  uf  an  indictment  for  burning  a  dwelling  house  occupied 
by  the  defendant  as  lessee,  evidence  that  the  defendant  at  a  prior 
time  was  guilty  of  a  similar  offence  is  inadmissible.     lb. 

72.  The  objection  that  there  is  no  sufficient  evidence  to  go  to  the  jury 
against  defendants  on  trial  is  not  ground  for  a  motion  in  arrest  of 
judgment,  which  can  only  be  based  upon  defects  apparent  upon 
the  face  of  the  record.     State  v.  WiUon,  660. 

73.  An  exception  that  there  is  no  evidence  against  defendants  on  trial 
sufficient  to  go  to  the  jury  is  too  late  when  taken  after  verdict. 
Ibid. 

74.  Declarations  of  one  of  two  defendants  jointly  on  trial  for  larceny 
are  admissible  only  as  against  the  party  making  them  and,  if  ad- 
mitted, it  is  error  not  to  instruct  the  jury  that  such  declarations 
are  incompetent  as  to  the  other  defendant.     State  v.  CoHins,  667. 

75.  In  the  trial  of  a  person  for  burglary,  it  is  not  incompetent  for  him 
to  show  that  other  burglaries  were  committed  iq  the  same  neigh- 
borhood about  the  same  time  as  the  one  with  which  he  is  charged 
was  committed.     State  v.  Smat^r,  669. 

76.  Where,  in  the  trial  of  a  criminal  action,  the  defendant  testifies  in 
his  own  behalf  and  introduces  no  evidence  as  to  his  general  char- 
acter, but  the  State  introduces  evidence  to  show  that  such  char- 
acter is  bad  ;  Held,  that  such  evidence  by  ihe  Slate  can  be  consid- 
ered (mly  as  affecting  the  creditiility  of  the  defendant  as  a  witness 
and  not  as  a  circumstance  in  determining  the  question  of  his  guilt 
or  innocence.     State  v.  Trayhr.  674. 

77.  Where,  in  the  trial  of  an  indictment  for  murder,  there  is  an  entire 
absence,  even  of  a  scintilla,  of  evidence  of  self-defence,  it  is  not 
error  to  instruct  the  jury  that  there  was  no  evidence  tending  to 
show  that  the  killing  was  done  in  self-defence.  Stat^  v.  Byrd,  684. 

78.  Where,  in  the  trial  of  an  indictment  for  murder,  the  wilful  killing 
has  been  admitted  or  proved  bej'ond  a  reasonable  doubt,  the  bur- 
den rests  upon  the  prisoner  of  showing  such  facts  as  he  relies  upon 
in  mitigation  or  excuse,  and  for  such  purpose  he  has  the  equal 
benefit  of  all  the  evidence  in  the  case  whether  introduced  by  him- 
self or  by  the  State;  but,  though  such  mitigating  facts  be  shown 
as  will  reduce  the  crime  to  manslaughter,  the  burden  is  still  upon 
him  to  show  such  further  facts  as  will  excuse  the  homicide  before 
he  can  be  entitled  to  an  acquittal.     lb. 

79.  In  the  trial  of  one  charged  with  murder,  facts  offered  by  the  ac- 
cused in  mitigation  or  excuse  need  not  be  proved  beyond  a  rea- 
sonable doubt  but  only  to  the  satisfaction  of  the  jury.     lb. 

80.  Where,  in  the  trial  of  one  charged  with  murder,  the  wilful  killing 
is  admitted  or  proved  and  there  is  evidence  of  self-defence,  t«8ti- 
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mony  as  to  the  violent  and  dangerous  character  of  the  deceased 
and  of  his  threats  against  the  accused  is  not  admissible.     lb. 

81.  On  the  trial  of  one  charged  with  murder,  evidence  of  threats  bj 
the  deceased  against  the  accused  and  of  the  violent  character  of 
the  deceased  is  not  admissible  to  show  self-defence  unless  such 
character  was  known  and  such  threats  communicated  to  the  ac- 
cused, except  in  cases  where  the  evidence  of  killing  is  entirely 
circumstantial.     lb. 

TRUST: 

1.  In  the  absence  of  proof  as  to  the  date  of  the  conversion  of  property, 

the  presumption  is  that  it  was  as  ot  the  date  of  taking  the  prop- 
erty into  possession.     Parker  v.  Harden,  57. 

2.  A  trust  terminates  upon  the  death  of  the  beneficiary.    lb. 

TRUST  DEED,  Sale  Under. 

1.  A  cestvi  que  trust  may  buy  at  the  trust  sale  for  his  benefit,     Monroe 

V.  Fuchtler,  101. 

2.  A  sale  of  land  made  by  a  trustee  fairly  and  according  to  the  provis- 

ions of  the  deed  will  not  be  set  aside  for  mere  inadequacy  of  price, 
unless  each  inadequacy  is  so  great  as  to  cause  all  acquainted  with 
the  land  to  say  at  once  "the  purchaser  got  the  land  for  nothing!" 
lb. 

TRUSTEE,  Liability  of: 

A  trustee  purchasing  goods,  or  incurring  any  other  liability  on  account 
of  his  trust,  is  personally  liable  for  the  payment  thereof  unless  his 
liability  is  limited  by  an  agreement,  expressed  or  implied,  with 
the  creditor.     Mitchell  v.  Whitlock,  166. 

TRUSTEE  OP  NAKED  TRUST,  186. 

UNDUE  INFLUENCE,  336. 

VAGUE  AND  INDEFINITE  DESCRIPTION : 

A  description  of  land  contained  in  a  contract  for  its  sale  was  "A  cer- 
tain tract  or  parcel  of  land  lying  between  P's.  land  and  C's.  Creek 
and  the  old  mill  land."    Ileldy  that  such  description  was  not  too 
vague  and  indefinite  to  be  explaind  by  parol  testimony  fitting  the 
•  description  to  the  land.     Sherman  v.  Simpson ^  129. 

VALUATION  OF  HOMESTEAD,  256. 


836  INDEX. 


\ 
/ 


VARIA^X^E  : 

Where  an  indictment  for  murder  charged  the  killing  to  have  taken 
place  December  5,  1896,  and  the  evidence  showed  that,  while  the 
deceased  was  wounded  on  that  day,  he  died  three  da3'8  thereafter, 
and  before  the  bill  of  indictment  was  found;  Held,  that  the  variaDce 
was  not  fatal.     State  v.  Pate,  659. 

VENDOR  AND  VENDEE,  133,  357: 

1.  When  a  party  makes  a  contract  for  the  purchase  of  land  and  then 

repudiates  it,  he  cannot  recover  money  paid  thereon.  DavUem  v. 
IxtJid  Co.,  146. 

2.  While  a  bargainee  of  land  is  'not  bound  to  take  a  defective  title 

from  his  bargainor,  it  is  not  necessary  that  the  latter  should  have 
a  perfect  title  at  the  date  of  the  contract  to  sell,  but  it  is  sufficient 
if  the  title  is  perfect  at  the  time  the  contract  is  attempted  to  be 
enforced  by  either  party  thereto.     McNeill  v.  Fuller,  209. 

3.  A  party  to  a  contract  for  the  purchase  of  land,  who  has  given  his 

notes  for  the  purchase  price,  is  at  the  wrong  end  of  the  contract 
to  plead  or  take  advantage  of  the  Statute  of  Frauds  when  the 
vendor,  who  has  executed  no  bond  for  title,  is  nevertheless  able 
and  willing  to  convey  a  good  title.     lb. 

VENUE,  Change  of : 

Sections  196  and  197  of  Tlte  Code  forbid  a  removal  of  a  cause  from  the 
County  of  the  right  tenue  to  another  unless  the  trial  Judge  shall 
be  "satisfied"  that  justice  demands  it;  and  the  granting  or  refusal 
of  such  motion,  however  strong  the  affidavits  in  support  of  or 
against  the  moli(m  may  be,  and  whether  there  be  counter  affidavits 
or  not,  is  not  reviewable.     State  v.  Smav);  669. 

VERDICT,  388: 

An  appeal  from  an  order  setting  aside  a  verdict  on  one  of  several  issues 
and  awarding  a  new  trial  thereon  is  premature.  Benton  v.  Col- 
lin»,  66. 

VERDICT,  Directing  by  Judge : 

1.  Under  no  circumstances  can  a  verdict  be  directed  in  favor  of  the 

party  upon  whom  the  burden  of  proof  rests.   Collins  v.  Sjranson,  67. 

2.  Where  the  party  upon  whom   the  burden  of  proof  rests  offers  no 

evidence  to  prove  the  issue  or  none  that  the  jury  ought  to  find  a 
verdict  upon,  the  trial  Judge  should  so  announce  and  direct  a 
negative  finding;  but  in  no  case,  however  strong  and  uneontra- 
dictory  the  evidence  is  in  support  of  this  issue,  should  the  Court 
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^vithdraw  the  issue  from  the  jury  and  direct  an  affirmative  find- 
ing.    Bank  v.  ^School  Committee,  107. 

3.  When  the  burden  of  proof  is  upon  a  party  who  offers  no  evidence 

to  support  his  contention,  it  is  proper  for  the  trial  Judge  to  direct 
a  verdict  against  him.     Barhee  v.  Scroggins,  135. 

4.  A  verdict  cannot  be  directed  in  favor  of  the  party  upon  whom  the 

burden  of  proof  rests.     Eller  v.  Church,  269. 

VERDICT,  Directed  by  Judge : 

The  Court  can  never  find  or  direct  an  affirmative  finding  of  the  jury 
but  may  direct  a  negative  finding  when  there  is  no  evidence,  or  no 
such  evidence  as  should  be  allowed  to  go  to  the  jury,  tending  to 
establish  the  affirmative  of  the  issue.     White  v.  Bmlroad,  484. 

VERDICT  OF  JURY,  Impeachment  of: 

Where  a  jury  retired  at  11a.  m.,  to  consider  of  their  verdict,  which 
•was  returned  at  3  p.  m  ,  such  verdict  cannot  be  impeached  because 
the  Sheriff  declined  to  give  them  refreshments,  except  water,  un- 
til they  agreed  on  a  verdict,  or  until  the  Judge  should  tell  him  to 
take  them  to  dinner.     Gnither  v.  Generator  Co.,  284. 

VERDICT  OF  JURY,  Meaning  of,  17. 

VESTED  RIGHTS,   157. 

VIOLENT  CHARACTER  OF  DECEASED,  Evidence  of  on  Trial  for 
Murder,  684. 

VOID  APPOINTMENT  OF  ADMINISTRATOR,  373. 

VOID  MARRIAGE,  297. 

VOIDABLE  SALE  OF  LAND  UNDER  TRUST  DEED,  322. 

WAIVER  OF   BREACH  OF   CONDITIONS  IN   LIFE  INSURANCE 
POLICY.   290. 

WAIVER  BY  PRISONER  OF  RIGHT  TO  HAVE  TESTIMONY  RE- 
CITED TO  JURY: 

Where  a  defendant  on  trial  for  a  capital  offence  pleads  "not  guilty," 
his  consent  that  the  Judge  need  not  read  over  his  notes  of  the  tes- 
timony is  not  a  waiver  of  his  right  to  have  the  law  applied  to  the 
facts  in  his  case  as  the  law  requires  shall  be  done.  State  v.  QroveSf 
563. 

WAIVER  OF  SUMMONS,  425. 
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WANTONNESS: 

An  act  is  wantonly  done  when  it  is  needless  for  any  rightful  parpoae 
and  manifests  a  reckless  indifference  to  the  rights  and  interests  of 
another.     Eterett  v.  Reivers,  519. 

WARRANTY  OF  CONDITION  OF  LEASED  BUILDING: 

The  law,  in  leases,  does  not  imply  any  warranty  as  to  the  quality  or 
condition  of  the  leased  premises.     Gaither  v.  Generator  Co.^  884. 

WEAPONS,  Carrying  Concealed,  556. 

WEIGHT  OF  EVIDENCE: 

Where,  on  the  trial  of  an  action,  a  material  fact  is  in  dispute  and  the 
evidence  thereon  is  conflicting,  the  trial  Judge  cannot  weigh  the 
evidence  and  say  how  the  fact  was.  Burrvs  v.  Life  Insurance  Co. , 
62. 

WIDOW: 

A  widow  has  no  right  of  action  against  persons  wrongfully  causing 
the  death  of  her  husband,  the*  Statute  {The  Code,  Section  1498) 
giving  a  right  of  action  alone  to  the  personal  representative  of  the 
person  killed.     Hmrell  v.  Commissioners^  362. 

WIFE,  Earnings  of: 

1.  While  in  law,  the  earnings  of  a  wife  belong  to  the  husband,  he  may 
give  them  to  her  or  recognize  and  treat  her  as  the  owner  of  them, 
provided  no  creditors  intervene.  Cunningham  v.  Cunningham^ 
413. 

2  Where,  on  the  trial  of  an  action  by  a  widow  to  have  the  heirs  of  her 
deceased  husband  declared  tmstees  for  her  in  land  alleged  to  have 
been  paid  for  with  her  own  earnings  but  conveyed  to  her  husband 
through  fraud  or  mistake;  and  no  creditors  intervened,  and  it  was 
in  evidence  that  the  plaintiff  and  her  daughter  had  paid  for  the 
land  out  of  their  earnings,^ it  was  no  error  to  refuse  an  instruction 
that,  if  the  jury  should  Und  from  the  evidence  that  the  land  was 
paid  for  by  such  earnings,  the  plaintiff  could  not  recover  since, 
as  a  whole,  the  instruction  prayed  for  would  have  been  erroneoua. 
lb. 

WIFE,  Right  to  Sue  Without  Joinder  of  Husband: 

Under  a  reasonable  construction  of  the  Constitution  and  Section  1832 
of  The  Code,  a  wife  abandoned  by  her  husband  may  maintain  an 
action  in  tort  in  her  own  name,  against  a  third  person.  Brown  ▼. 
Brown,  8. 
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WIFE,  Testimony  of.  544. 

WILL,  Construction  of.  328: 

A  testator  devised  lands  as  follows:  "I  loan  the  land  whereon  I  now 
live  to  my  daughter  Mary  during  her  natural  life  and  give  the 
same  to  'the  heirs  of  her  body,  but,  if  she  should  have  no  lawful 
heirs  of  her  body,  the  said  latid  at  her  death  shall  go  back  to  my 
son  William."  Held,  that  the  rule  in  Shelley's  case  has  no  appli- 
cation to  the  estate  devised  to  Mary  or  William,  the  expression 
* 'heirs  of  the  body,"  in  view  of  the  explanatory  words  contained 
in  the  clause,  being  construed  "issue."    Bird  v.  Gilliam,  326. 

WITNESS: 

1.  In  the  trial  of  an  action  on  a  note,  although  tlie  payee  is  a  compe- 

tent witness  to  prove  the  handwriting  of  a  witness  thereto,  wheth- 
er the  maker  of  the  note  be  living  or  dead,  yet  he  cannot  testify, 
if  the  maker  be  dead,  that  one  who  purports  to  have  made  his 
cross  mark  to  a  paper,  as  witness,  did  in  fact  make  his  mark  there- 
to, since  that  would  be  testimony  concerning  the  transaction  be- 
tween the  testimony  and  the  deceased.     BngJit  v.  Marcom,  86. 

2.  While  transactions  between  near  relatives,  no  one  else  being  present, 

are  suspicious  and  the  testimony  of  one  of  the  parties  thereto 
should  be  carefully  scrutinized,  yet,  if  the  testimony  be  of  such  a 
nature  as  to  convince  the  jury  of  its  truth,  it  is  entitled  to  as  much 
weight  as  ^at  of  any  other  witness.     Martin  v.  Buffahe,  34. 

3.  Under  Section  588,  of  The  Code,  a  divorced  husband  is  incompetent 

to  testify  against  the  divorced- wife  in  the  trial  of  an  indictment 
against  her  for  fornication  and  adultery  which  occurred  prior  to 
divorce.     State  y.'Balfy,  682. 

4.  Where,  on  the  trial  of  an  indictment  for  selling  liquor  on  Sunday,  a 

witness  for  the  State  testified  that  he  went  to  the  defendant's  res- 
taurant as  a  spy  for  the  police  officer  and  for  the  purpose  of  mak- 
ing a  case  against  the  defendant,  it  was  not  error  to  refuse  an  in- 
struction that  it  would  be  unsafe  to  convict  the  defendant  upon 
the  unsupported  testimony  of  such  witness.     State  v.  Black,  578. 

5.  In  such  case,  it  was  proper  to  charge  the  jury  that,  if  they  believed 

the  witness  was  a  spy,  they  should  scrutinize  his  testimony  and, 
after  doing  so,  if  they  believed  his  testimony  to  be  true,  it  made 
no  difference  as  to  what  his  motive  was  in  going  to  defendant's 
restaurant  or  as  to  what  his  character  was.     lb. 

WRONGFUL  ACT,  Death  Caused  by : 

A  widow  has  no  right  of  action  against  persons  wrongfully  causing 
the  death  of  her  husband,  the  Statute  {TJie  Code,  Section  1498) 
giving  a  right  of  action  alone  to  the  personal  representative  of  the 
person  killed,     llmcell  v.  Comviissioners,  362. 
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